Publications of the 

Carnegie Endowment for International Peace 
Division of International Law 
Washington 




h'ti >h isrt ■ ' ^tut » 

l /until t mf i n t/if i S >m mi n,< cf tin '//»»»»**•.,/ i t •. > 
- f t'i’in a I'ln'li'ijriipii ty (tJiimuf i 




THE 

CLASSICS OF INTERNATIONAL LAW 


EDITED BY 

James Brown Scott 

Member of the Institute of International Law 
President of the American Institute of International Law 
Honorary President of the American Society of International Law 


SELECTIONS FROM THREE WORKS 

Of Francisco SuArez, S.J. 

DE LKGIBUS, AC DEO LEGISLATORE, 1612 
DEI’KNSIO FID El CATHOLICAE, ET APOSTOLICAE 
AD VERSUS ANGLICANAE SECTAE ERRORES, 1613 
DE TRIPLICI VIRTUTE THEOLOGICA, 

FIDE, SPE, ET CHARITATE, 1621 


Vol. I. A Photographic Reproduction, of the Selections from the original 
Editions, a List of Errata, and a portrait of Su&rez. 

Vol. II. An English Version of the Texts, prepared by Gwladys L. Williams, 
Ammi Brown and John Waldron, with certain revisions by 
Henry Davis, S.J.; together with an Introduction by James 
Brown Scott, an Analytical Table of Contents, Indexes, and 
a portrait of Suarez. 



'Thu tWaw ;< tti t (ontltlulrs 

•Vo. Jn ••( 1 I be nf fitrtna- 

li’Mill /,.»«% .4 hit nf tf-f number i 

already fnMnbrJ 11 ffnen at »!*<■ 
nf tbit t illume. 



SELECTIONS 
FROM THREE WORKS 

OF 

FRANCISCO " SUAREZ, S.J. 


DE LEGIBUS, AC DEO LEGISLATORE, 1612 
DEFENSIO FIDEI CATHOLICAE, ET APOSTOLICAE 
AD VERSUS ANGLICANAE SECTAE ERRORES, 1613 
DE TRIPLICI VIRTUTE THEOLOGICA, 

FIDE, SPE, ET CHARITATE, 1621 


VOLUME TWO 
THE TRANSLATION 
Prepared by Gwladys L. Williams, 
Ammi Brown and John Waldron, with 
certain revisions by Henry Davis, S.J. 
and an Introduction by James Brown Scott 


OXFORD: AT THE CLARENDON PRESS 
LONDON : HUMPHREY MILFORD 
1944 



Printed in Great Britain 
At the Oxford University 
By John Johnson 

f.n the University 



CONTENTS OF VOLUME II 


CHAPTER 

Portrait of Francisco Suirez 

Introduction by James Brown Scott t" . -- 

Note on Translation . . . . ' 


PAGE 

. frontispiece 

• 3 a-38 a 

• 39 a-41 a 


Translation of Selections from Three W orks of Francisco Suarez, by Gwladys L. 
Williams, Ammi Brown, and John Waldron, with certain revisions by Henry 

Davis, S.J. . . ... 3-865 


A TREATISE ON LAWS AND GOD THE LAWGIVER 

Authorizations, Censors’ Judgments, Setting of the Price, See 3-7 

Dedication to D. Afonso Furtado a Mendoza, Bishop of Ejea .... 8 

PREFACE. Setting forth the Subject and Plan of the Whole Work ... 13 

Study of laws a division of theology, 13 ; God the Universal Lawgiver, 14; 

Civil jurisprudence as the application of moral philosophy to political conduct 
of the commonwealth, 15; Aims of canon law, 15-16; scope of theology with 
respect to law, 16-17. 


BOOK I: CONCERNING LAW IN GENERAL; AND 
CONCERNING ITS NATURE, CAUSES, AND EFFECTS 

I. THE MEANING OF THE TERM ‘LAW’ (LEX) 21 

Discussion of St. Thomas’s definition of law, 21 ; Divisions of law accord- 
ing to Plato, 22; Relation of natural law to natural inclination, 22-23; Lex 
fomitis, 23; True meaning of law, 24; Difference between law and counsel, 
25-26; Etymology of term ‘law’, 26-27. 

II. WHAT I US MEANS AND HOW IT IS TO BE COMPARED WITH LEX 27 

Etymology of term ius, 27-29; meanings of term ius, 29-33; ius distin- 
guished from the equitable and the good, 33-35; distinction between ius and 
fas, 35-36. 

III. THE EXTENT OF THE NECESSITY FOR LAWS, AND OF THEIR 

VARIETY 36 

Law not necessary in absolute sense, 36-37 ; Necessary for rational 
creatures, 37-38; Utility of law, 38; Categories of law, 39; Divine or eternal 
law, 39-40; Natural and positive law, 40-41 ; Conceptions of natural law, 41; 

Law in strict sense not attributable to irrational things, 41 ; Discussion of 
natural law in strict sense, 42; Human Law, 43; Natural and supernatural 
1569.74 b 



Contents 


viii 

CHAPTER 

aspects of natural law, 43-44 ; Positive law defined, 44-45 ; Division of positive 
law into divine and human, 45; Necessity of divine positive law, 46-47; 
Definition of positive human law, 47-48; Necessity for human law, 48-49; 
Civil and ecclesiastical law, 49-50; Other divisions of law, 50. 

IV. WHAT ACTS IN THE MIND OF THE LAWMAKER ARE NECESSARY 

FOR THE MAKING OF A LAW? 

Relation of law to the mind, 51; Law based on concrete act, 51-52; 
Threefold classification of law with respect to its state or subject, 52; An act 
of the mind of the subject necessary for existence of law, 53; Acts of intellect 
and will necessary for lawmaking, 53-54; A will to bind subjects is required, 
55-56; Notification of lawmaker’s will to subjects, 56-58. 

V. IS LAW AN ACT OF THE INTELLECT OR OF THE WILL? AND 

WHAT IS THE NATURE OF THIS ACT? .... 

First opinion : law an act of the intellect, 5 9-60 ; Authorities and arguments 
in support of this opinion, 59-63 ; Second opinion : law an act of lawmaker’s 
will, 63; Discussion of this opinion, 63-64; Its confirmation in characteristic 
properties of law, 65-66; In certain characteristic conditions requisite for law, 
66-67 > Discussion of Bartholomew Medina’s doctrine, 67-68 ; Incompatible 
manifestations of will, 68-69; Third opinion: act of intellect and of will neces- 
sary for law, 70-71 ; Conclusions regarding these opinions, 71-73. 

VI. IS IT INHERENT IN THE NATURE OF LAW THAT IT SHOULD 

BE INSTITUTED FOR SOME COMMUNITY? .... 

It is inherent in the nature of law to be instituted for human beings, 
73-74; Whether it is also inherent in its nature to be instituted for a com- 
munity — conflicting opinions discussed, 74-78; Affirmative opinion preferred, 
78-79; Inductive proof of this affirmative contention, 79-80; Further con- 
firmation drawn from certain properties of law, 80-82; Refutation of arguments 
in favour of negative opinion, 82-85 > Difference between law and precept, 84; 
Kinds of community, 85-86; Perfect and imperfect communities, 86-88; 
Human laws should be framed for perfect communities, 87-89. 

VII. IS IT INHERENT IN THE NATURE OF LAW THAT IT BE ENACTED 

FOR THE SAKE OF THE COMMON GOOD ? . 

Inherent in nature of law to be enacted for common good, 90-91 ; Divine 
laws work for common good, 91-92; Human laws should be enacted for com- 
mon good, 92 ; Common good the final end of law, 92-93 ; Discussion of this 
theory, 93-94; Necessary that subject-matter of law itself be adapted to 
common good, 95-97; Privilege, 97; Relation of privilege to law, 98; Taxes 
relate to common good, 98-99; Laws to be in absolute form for common good, 
99-100; Whether a general law established to harm an individual is unjust, 

JOO-IOI. 

[Chapter VIII omitted from these Selections .] 



Contents 


IX 


CHAPTER P AGE 

IX. IS IT INHERENT IN THE NATURE OF LAW THAT IT BE JUST, 
AND ESTABLISHED IN A JUST MANNER? IN THIS CON- 
NEXION THE OTHER CONDITIONS OF LAW LAID DOWN 
BY ISIDORE ARE DISCUSSED . . ... . . .105 

Suarez’s first assertion: inherent in nature of law to prescribe just things, 
105-106; Two interpretations of justice of law, 106; Just things prescribed 
by divine law, 106-107; Human law prescribing unjust things not binding, 
107—108; Formerly indifferent or optional acts may be rendered obligatory 
by law, 108—109; How a law permitting certain evils may be just, 109; 
Righteousness inherent in nature of law — the several conditions laid down 
by Isidore, no-112; Law devoid of righteousness not binding, 113; Sulrez’s 
second assertion: inherent in nature of law that it be justly established, 114— 

115; Three phases of justice necessary to enactment of law, I15-X17; 
Suarez’s third assertion: inherent in nature of law that it be practicable, 118; 
Confirmation of this doctrine, 118-120; Difference between injustice in a law 
as regards subject-nutter and mode, 120-121. 

• [Chapters X and XI omitted from these Selections.'] 

XII. WHAT DEFINITION OF LAW ( LEX) IS DERIVED FROM THE 

CONDITIONS OF LAW ABOVE SET FORTH ? . . . .125 

Various definitions of law, 125—127; St. Thomas’s definition, 126-127; 
Discussion of his definition, 127-128; Suirez’s definition, 128. 

[Chapters XIII— XVII omitted from these Selections .] 

XVIII. ARE ALL MEN IN THIS LIFE SUBJECT TO LAW AND BOUND 

BY IT? 131 

The question as defined by Suarez, 1 3 1 ; Heretical theory that just men . 
are exempt from binding force of law, 1 31—132 ; All men subject to law, accord- 
ing to Catholic Faith, 132-134; Wicked Christians bound by law of Gospel, 

134; How just Christians are bound by law, 134-135; Refutation of arguments 
of heretics, 136-137. 

[Chapters XIX and XX omitted from these Selections.] 

BOOK II: ON THE ETERNAL LAW, THE NATURAL 
LAW, AND THE IUS GENTIUM 

INTRODUCTION 143 

I. IS THERE ANY ETERNAL LAW; AND, WHAT NECESSITY IS THERE 

FOR THE SAME ? 144 

Four arguments denying the existence of eternal law, 144; Its existence 
proclaimed by various theologians, 144-146; Two phases of law, 146-147; 
Replies to first and second arguments, 147; Answer of certain writers to third 
argument regarding promulgation of eternal law, 147-150; Promulgation not 
required for eternal law, 150—151. 



Contents 


CHAPTER 

II. WHAT IS THE IMMEDIATE SI BJKCT-M VITER OF THE ETERNAL 

LAW ? OR, WHAT ACTION'S AR K COMM \N' Df T> OR * << » !■ U \ f { » 

BY THAT LAW? 151 

Certain acts regulated by eternal law, 151-15*; Whether that law is the 
rule of immanent acts of God, 152; Whether it ii the measure of free ac ts of 
God, 152-153; First proposition: eternal law a* rule of moral conduct is sun 
imposed on God, 154-156; Second proposition: eternal law applies to things 
governed but is not applicable to God Himself, 156157; Whether irrational 
and inanimate creatures are subject to eternal Isw, 157-159; Whether all moral 
actions are subject to eternal law, 159-160; St. Augustine’s theory regarding 
the sway of eternal law, 160-161. 

III. IS THE ETERNAL LAW AN ACT OF THE DIVINE MIND, t »!l \ l ]’ 

IN G IN CONCEIT FROM OTHER LAWS; AND IS THIS LAW 

ONE, OR MANIFOLD? 161 

Whether eternal law is a free or necessary act of God, *6r 162; Eternal 
law includes act of divine will, 162-163; Eternal law a free decree of the will 
of God as regards all the universe, 163-165; Eternal law considered at existing 
in divine intellect, 165-166; Distinction between eternal law of God and His 
ideas, 166; Eternal law distinguished from providence, 166 *67; Effrtts of 
eternal law, 168-169; Whether eternal law is one or manifold, 169; Conclusion 
of Su4rez, 170. 

IV. IS THE ETERNAL LAW THE CAUSE OK ALL LAWS ? IS IT MANI- 

FESTED AND DOES IT EXERCISE BINDING FORCE THRO? G1I 
THEM? , 7 , 

Binding force of eternal law, 171- 172; Whether other bw> derive binding 
force from eternal law, 172 ; Its relation to divine law, 1 72 171; ; To human law, 

175; Difference between eternal divine law and human law. 175 17c,; { {..* 
eternal law is made known to man, 176; Eternal law binding through medium 
of divine or human law, 177. 

V. IS THE NATURAL LAW NATURAL RIGHT REASON ITSELF? . 17R 

Nature of this question, 178; First opinion: natural Jaw comisti formally 
in rational nature itself, 178-179; Argument* in support of this opinion 
179-180; Arguments against this opinion; its rejection, i«o »«;; Second 
opinion: law of nature a natural force called natural reason, iH*; Confirmation 
of this opinion, 183-185; Whether natural law consists in an act of judgment 
or a mental habit, 186-187; Natural law distinguished from conscience, 1K7. 

VI. IS THE NATURAL LAW IN TRUTH PRECEPTIVE DIVINE LAW? 1K7 

Doubt: whether natural law is true law, 187 188; Whether God is the 

legislator of natural law, 188-189; F >rst opinion: natural law a den 

law, 189-190; Second opinion: natural law a divine and preceptive law. 



Contents 


xi 


CHAPTER PAGE 

1 91 ; Sudrez’s first proposition: natural law indicates what is good or evil and 
contains prohibitions of evil and command of good, 191-192; Arguments in 
support of this theory, 192-197 ; Second proposition: the good or evil involved 
in the observance or transgression of natural law is not only due to the divine 
will but presupposes inherent qualities of good or evil in such acts, 197—198; 

Third proposition: natural law is truly and properly divine law of which God 
is author, 198—200; Discussion of the bearing of natural law on evil acts, 200- 
204; Whether the divine will itself prescribes or forbids those things which 
come under natural law, 204-207 ; The promulgation of natural law through 
right reason, 207-208. 

VII. WHAT IS THE SUBJECT-MATTER DEALT WITH BY NATURAL 

LAW; OR, WHAT ARE THE PRECEPTS OF THAT LAW? . 208 
Subject-matter of natural law, 208; Difference between natural law and 
other laws, 209; Whether or not every moral good and every contrary evil fall 
under natural law, 209; Contrary opinions, 209-210; Reply of Sudrez: natural 
law includes all moral precepts characterized by goodness necessary to right 
conduct, 210-31 1; Confirmation of this assertion by reasoning, 211-213; 
Gratian’s statement regarding natural law, 213-2x4; Sudrez’s reply to contrary 
opinion, 2 14-21 7; Whether all virtuous actions fall under natural law, 21 5-217. 

VIII. IS THE NATURAL LAW ONE UNIFIED WHOLE ? . . .2x7 

Three questions regarding unity of natural law, 217—218; Two phases of 
natural law : that of humanity, and that of grace, 21 8 ; As regards the individual 
there are many natural precepts, but all form one unified body of law, 218-219; 
Classification of these precepts, 219-220; Natural law a unified whole with 
respect to all men, 220-221 ; Whether ignorance of natural precepts is invin- 
cible, 221-222; Natural law a single law, with respect to all times and every 
condition of human nature, 222-223. 

IX. IS THE NATURAL LAW BINDING IN CONSCIENCE? . . .223 

Effects of natural law, 223 ; Natural law is binding in conscience, 224-226; 
Whether every natural obligation carries with it an obligation in conscience, 
226-227; Moral obligation not necessarily an obligation in conscience, 227; 
Whether every obligation in conscience is an effect of natural law, 227-230; 
Difference between obligations arising under civil law and those arising under 
divine law, 229-231. 

X. IS THE NATURAL LAW BINDING NOT ONLY WITH RESPECT TO 

THE VIRTUOUS ACT BUT ALSO WITH RESPECT TO THE 
MANNER OF ITS PERFORMANCE, IN SUCH A WAY THAT 
THIS LAW CANNOT BE FULFILLED, SAVE BY AN ACT THAT 

IS GOOD IN EVERY PARTICULAR? 231 

St. Thomas’s discussion of precepts and virtuous action, 231 ; Difference 
between affirmative and negative precepts, 231-232; Difference between 



Contents 


XII 

CHAPTER 

fulfilling a precept and refraining from the transgression thereof, 232; Con- 
ditions requisite to good moral action distinguished, 233 ; First proposition : 
the mode of voluntary action is requisite for the observance of the natural 
law, 234; various objections and answers thereto, 234-237; Second pro- 
position: to act with knowledge is, in a sense, necessary for the fulfilment 
of a natural precept, 237—238; Extent and nature of this knowledge, 238— 
240; Third proposition : natural law imposes obligation as to mode of practising 
virtue, 240-241 ; Suirez deals with conflicting opinions and doubt, 241-243. 

XI. DOES THE NATURAL LAW IMPOSE AS AN OBLIGATORY MODE 

OF ACTION THAT MODE WHICH SPRINGS FROM THE 
[NATURAL] LOVE OF GOD, OR FROM CHARITY? . . . 

Nature of this question, 243; Natural law and the love of God as the 
Author of nature, 243-244; In what sense the assertion that the love of God 
is an obligation of the natural law should be understood, 244-245 ; The opinion 
of Gregory of Rimini is rejected, 245-246; Mode of action springing from 
infused charity not required for the observance of natural law, 246-247; Dis- 
cussion of certain conflicting opinions and objections, 247-250; Explanation of 
passages from Scriptures and Augustine, 250-252. 

XII. DOES THE NATURAL LAW NOT ONLY FORBID CERTAIN ACTS, 

BUT ALSO INVALIDATE CONTRARY ACTS ? . 

Permission and punishment do not properly come under natural law, 
253; Whether natural law may invalidate an act done in contravention of an 
obligation imposed by that law, 254; Rules for determining when acts are 
invalid by natural law, 255-256; Some acts prohibited by natural law may be 
validated, 256-257. 

XIII. ARE THE PRECEPTS OF THF. NATURAL LAW IMMUTABLE OF 

THEMSELVES AND INTRINSICALLY? 

How law may be changed, 257-258 ; No lapse or change possible in natural 
law, either in its entirety or in individual precepts, so long as rational nature 
endures, 258; Proofs of this principle, 258-260; Discussion of certain views 
of Aristotle and St. Thomas on this principle, 260-264; Suircz on adaptation 
of natural law to changing subject-matter, 264; Whether natural law can be 
eradicated from the minds of men, 264-265. 

XIV. DOES THE NATURAL LAW ADMIT OF CHANGE OR DISPENSA- 

TION THROUGH ANY HUMAN POWER? .... 

First opinion: change of or dispensation from natural law possible through 
human agency in some cases according to certain Doctors, 265-266; First 
argument in behalf of this opinion supported by examples concerning division 
of common into private property, restraint of natural liberty, changes in 
natural property rights, and in natural precepts on contracts and testaments, 
266-267; Second argument supported by examples concerning dispensation 



Contents 


CHAPTER PAGE 

from vows and oaths, from marriages that are merely ratified, from obligation 
of episcopal residence, from diriment impediments to matrimony, &c., 267- 
268; Second opinion: human law unable to abrogate or dispense from natural 
law, 268-269; How things pertain to natural law, 270; Its relation to human 
will, 271 ,• First, assertion: no human power can abrogate any natural precept, 
271-274; Second assertion : precepts of natural law which depend upon consent 
of human will for binding force may be subjected to human dispensation, 
274-275 ; Third assertion ^subject-matter of natural law may be sq. changed 
through human law that the obligation imposed by natural law will be changed, 

275; Reply to first opinion — the example regarding division of property is 
refuted, 275-276; Division of property not Contrary to positive natural law, 

276- 277; The objections of Fortunius Garcia to this doctrine are answered, 

277- 279; Reply to second example (on restraint of natural liberty): natural 
law of dominion, as distinguished from preceptive natural law, may be changed 
by human agency, 279-280; Replies to third and fourth examples, 280; Answer 
to second argument in support of first opinion (examples of dispensations from 
natural law), 280—281; Reply to first example (vows and oaths), 281; To 
second example (concerning marriage that is merely ratified), 281 ; To third 
example (obligation of episcopal residence in diocese), 282—283; To fourth 
example (diriment impediments to matrimony), 283-284; To other examples, 
284-285. 

XV. WHETHER GOD IS ABLE TO GRANT DISPENSATIONS FROM 

THE NATURAL LAW, EVEN BY HIS ABSOLUTE POWER . 285 
Reason for doubt in regard to this question, 285—286; Three classes of 
natural precepts are first distinguished in connexion with dispensation, 286; 

First opinion: God is able to grant dispensations with respect to all natural 
precepts, 287; Opinion rejected, 287-288; Absurdity of first opinion demon- 
strated by examples, 288-289; Second opinion (Scotus’s opinion): precepts of 
Second Table of Decalogue can be subjected to dispensation but not those 
of First Table, 289-290; This opinion rejected, 290-291; Not only precepts 
relating to God are necessary by virtue of natural law but those relating to 
one’s neighbour as well, 292—293 ; Arguments of Scotus are answered, 293-294; 
Third opinion (that of Major and Durandus) : that negative Commandments 
of Decalogue do not admit of dispensation with exception of Fifth Command- 
ment, 294-295; Assertion of Major that all affirmative Commandments admit 
of dispensation, 295 ; Assertion of Durandus that Commandments of First 
Table do not admit of dispensation but that this is not true of Second Table, 
295-296; Suarez’s objections to Durandus’s proposition, 296; Fourth opinion: 
that none of Commandments of Decalogue admits of dispensation even by 
absolute power of God, 297; St. Thomas’s argument in support of this opinion, 
297-298; Suarez’s approval and exposition of the fourth opinion, 298-299; 
Examples to prove that change in human dominion brought about by God is 
not a dispensation, 299-300; Natural precepts the subject-matter of which 
does not depend on divine power of dominion are immutable and do not 



XIV 


Contents 


CHAPTER 

admit of dispensation, 300-301; Status of the Commandment* under this 
doctrine, 301-302; Discussion of St. Bernard’s opinion, 302-303; Whether 
there are natural precepts, apart from Decalogue, from which dispensations 
may be granted, by divine power, 303-304; Solution: God does not grant 
dispensations from natural precepts, but does change the subject-matter or 
circumstances of such precepts, 304-305 ; Suirez’s proofs and arguments con- 
firming this solution, 305-307; His additional argument that dispensation 
from natural precepts is not possible in that they flow as necessary consequences 
from natural principles, 307-309. 

XVI. DOES THE NATURAL LAW AFFORD ANY OPPORTUNITY FOR 

EPIEIKEIA (EQUITY) OR INTERPRETATION, WHETHER 

MADE BY GOD OR BY MAN? 

Whether natural law affords opportunity for epieikeia, 309-310; Only God 
may employ epieikeia with respect to natural law according to certain authori- 
ties, 310; Others assert that epieikeia- with respect to natural law may be 
effected through a human being, 3 1 1 ; Another opinion: that natural law is not 
susceptible of epieikeia, 31 1-3 12; Last opinion preferred by Suircz, 312; 
Distinction between epieikeia and interpretation, 312-313; First assertion: 
many natural precepts require frequent interpretation and exposition, 313- 
314; Second assertion: true epieikeia has no place in any natural precept, in 
so far as it is natural, 314; Confirmation of this doctrine by examples, 3 15-3 17; 
Confirmation by reasoning, 317-318; Epieikeia has no place in negative pre- 
cepts of natural law, 318-319; Distinctions between positive and natural law 
with respect to epieikeia, 319-322; Answer to objection citing apparent 
exceptions where epieikeia is alleged to apply to natural law, 322-324; Third 
assertion: natural law, as established through positive law, may admit of 
epieikeia, 324-325. 

XVII. . IS THE NATURAL LAW DISTINGUISHED FROM THE I US 

GENTIUM IN THAT THE LATTER PERTAINS TO MANKIND 
ONLY, WHILE THE FORMER IS SHARED IN COMMON WITH 

DUMB ANIMALS? 

I us gentium an intermediate form between natural and human law, 325; 
Meanings of word ius explained, 326; Divisions of ins: natural law, ius gentium 
and civil law, 326—327; First opinion: that of jurists who distinguish natural 
law from ius gentium, in that former relates to brutes, the latter to mankind, 
327-328; Authorities who disagree with this opinion, 328; Arguments for 
and against the first opinion, 328-329; Second opinion: which distinguishes 
ius gentium from natural law on ground that latter reveals itself without 
reflection, the reverse being true of ius gentium, 331; Rejection of this 
opinion by Su&rez, 331—332; Third opinion: which distinguishes natural law 
as binding independently of human authority, this not being true of ius 
gentium, 332; Sudrez’s rejection of this opinion, 332-333; Suirez’s view of 
relation between ius gentium and natural law, 333. 



Contents 


xv 


CHAPTER - PAGE 

XVIII. DOES THE IUS GENTIUM COMMAND OR FORBID A GIVEN 

ACT; OR DOES IT MERELY CONCEDE OR PERMIT? . . 334 

Opinion that ius gentium may be distinguished from natural law as having 
concessive but not preceptive characteristics, 334; This opinion rejected by 
Su4rez, 335-336; Relation of ius gentium to natural reason and human society, 

336; Examples to illustrate this point, 336; Distinction between concessive 
and preceptive law as applied to ius gentium and natural law not valid, 337; 

Proof by means of Isidore’s examples of ius gentium, 337-338; Sulrez further 
refutes the distinction, 339; Additional proof from examples of Isidore, 339- 
340; Su4rez’s conclusion, 341. 

XIX. CAN THE IUS GENTIUM BE DISTINGUISHED FROM NATURAL 

LAW SIMPLY AS POSITIVE HUMAN LAW? . . . . 341 

The ius gentium essentially distinct from natural law, 341; In what 
respect ius gentium and natural law agree, 341-342 ; In what they differ, 342- 
343; Ius gentium termed positive and human in absolute sense, 343-344; 
Difference between ius gentium and civil law set forth by Su4rez, 345 ; Simi- 
larity of opinion of Justinian on this point, 346; Isidore’s definition of ius 
gentium, and examples, 346— 347; Twofold form of ius gentium, 34 7; Examples 
of first kind (i.e. law of nations), 347-348; All states members of universal 
society, 349; Second kind of ius gentium (common civil law), 349; examples of 
this second kind, 349-350. 

XX. COROLLARIES FROM THE DOCTRINES SET FORTH ABOVE; 

AND IN WHAT WAY THE IUS GENTIUM IS BOTH JUST AND 

SUBJECT TO CHANGE 351 

How the ius gentium is common to all nations although it is not natural 
law, 35 1; St. Thomas’s assertion: precepts of ius gentium are conclusions 
drawn from principles of natural law, 351-352; True equity and justice to be 
observed in ius gentium , 352; An important difference between ius gentium and 
natural law, 352-353; An objection based on the Digest, 353-354; lus gentium 
may be changed by the consent of men, 354 — 355 5 Py whom and in what 
manner it may be changed, 355-356; Difference in this respect between ius 
gentium and civil law, 356—357. 


BOOK III: ON POSITIVE HUMAN LAW AS SUCH, AND AS 
IT MAY BE VIEWED IN PURE HUMAN NATURE, A PHASE 
OF LAW WHICH IS ALSO CALLED CIVIL 

INTRODUCTION . .361 

Relative position of human law, 361 ; Division of human law into common 
law and particular law of a single community, 361-362; Latter subdivided 
into civil and canon law, 362. 

1560.74 c 



m 


CHAPTER 

MAN POSSESS THE POWER. TO MARK LAWS? 

Whether men are able to command other men and bind tl bj 

laws, 363; Affirmative conclusion: civil magistracy with temp I* 

human government is just and in harmony with human nat •„ 364 ; Thin 
conclusion based upon the principle that man is a social animal ad dr*irc<. to 
live in a community, 364-365; And upon a second principle a power of 
governing must exist in a commu ’ ~ r >; Necessity of so 
whose function is to provide for a common good of community, 

366-367; Rwnnd conclusi ic human mt/i !:■< has power to make 

laws proper to its sphere, Corollary: power to male human laws h 

vested in supreme magistrate of state, 368; Relation of jurisdiction to the 
lawmaking power, 368-370; Political subjection is comment with natural 
law and reason, and this is not disproved by existence of tyranny, 370; Human 
principates did not originate with nature but are not contrary to nature *ir 
to Scriptures, 371-372. « 


II. WHAT MEN DOES '1 
RESIDE DIRECTLY, 

Power to make human laws dwells cither in individual men >.r in whole 
body of mankind, 372 -373; Opinion that, legislative power r^idr-s in supreme 
prince by divine conferment is rejected, 373: Opinion of Suite/.: men 

are born free, this power must reside in the whole body <>f mankind, 57}; 
Adam possessed domestic, not political power, 174; The n.' in-poliik*] 
multitude contrasted with the political body which arrdi arid y> *•-. *•««•» «l,f 
power of government, 375; Suarez rejects the i»i*M of a world state in -.i 
of the division of mankind into variout states each with it- mb-;, : 

Introduction of precepts of ius gsntium in relation'*- of t ; - t *<<-■.. 577. 

111 • V S fill N (,i\ |-;\ 'jo 

H- NAT l ft I. ; 

Reason for doubt on this question, 377; Tmi* opinion: ; • .« <- f j~ ..j,,.,, 
immediately by God, 378; This power mbrnn at t - and yurv'.v. w).i< ii 
transcend human authority, 378-379; How this pm-rr i-i v>,nfesrr,l >.j „, n „ jrJli 
379; It manifests itself in duly constituted political body. \-r>, 3*. {* 

immutably vested in such bodies, 380 38 2. 


IV. COROLLARIES FROM THE DOCTRIKK SliT FORTH ,yim | 

First inference : tits power in tplntion i in ,n a},. ..Japs • ■ . . .. . , .4 

natural law, l>ut its specific form it tlrpe a..lr n- or. I.tn, am , ,, . ... 

tkree fens, of political government Stamm 

Second inference : civil power , though roi.ling ina|.rio.e, -I fr„r, 
us a community, 383-384; Civil power i.t l.Jpetl i,„.n,,ii.,.-ly .-. 

384; The various titles to monarchical power, 3K 4 3 Wr, Relation >.f r^yal p«.wn 
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to the divine will and to human law, 386-387 ; Third inference : no civil laws are 
established universally for the whole world and binding on all men, 387-388; 
Fourth inference: regarding ways in which the lawmaking power is imparted, 
388-389; Ordinary or delegated power, 389-390; What power is capable of 
being delegated, 390; Distinction between delegation of power by community 
and by prince made by Bartolus, 390-391 ; What power is incapable of being 
delegated, 391. 

[Chapters V— XXXI omitted from these Selections .] 

XXXII. ARE THE MUNICIPAL LAWS OF ANY KINGDOM OR DOMAIN 
BINDING ON THE MEN OF THAT DOMAIN, WHEN THEY 
ARE DWELLING OUTSIDE ITS TERRITORIAL LIMITS? . 395 
Various phases of residence and domicile, 395; Whether permanent 
inhabitant of a state dwelling abroad must obey its laws, 395-396; No law is 
binding outside the limits of the territory of a superior by whom it is decreed, 

396- 397; Prince cannot make laws which are valid outside his jurisdiction, 

397- 398; Punishment of extraterritorial crimes, 398—399; Status of subject 
resident abroad, 399; When a law may have effect outside the limits of a state, 
4.00-401 ; Enclaves are ordinarily outside the jurisdiction of enclosing state, 401. 

XXXIII . ARE THE MEN 1CIPAL LAWS OF A G IVEN DOMAIN STRICTLY 
BINDING UPON ALIENS WHILE THEY ARE LIVING WITHIN 

THAT DOMAIN i 402 

Three elements to be distinguished in every law: binding force with 
respect to conscience, coercive force, requirement of a definite form for legal 
acts, 402; SuSrez rejects opinion that only those domiciled in a state are bound 
by its laws, 402 ; Another opinion: laws bind aliens who have established quasi- 
domicile but not transients, 402-403 ; The accepted opinion : while he remains 
in the state the alien is bound in conscience by its laws, 403; Laws made for 
general welfare and must therefore have general application, 403-404; Alien 
is held, by sojourning in state, to manifest submission to its laws, 404; This 
doctrine applicable to religious persons who are guests in alien provinces, 405; 

Why aliens in a state are bound by its laws, 405-406; Whether a state may frame 
laws binding only upon aliens, 406-407; Whether a law is binding, as to its 
coercive force, on aliens temporarily in the state, 407; Suarez replies in 
affirmative, with certain limitations, 408-409; Difference between law and 
precept — view of Panormitanus rejected, 409-410; Difference explained by 
Suirez, 410-41 X; Alien sojourning in a state must observe the forms pre- 
scribed by its laws for legal acts, 411-412; Alien’s obligation with respect to 
taxes, 4 1 2-41 3. 


[Bk. Ill, chap. XXXIV; Bks. IV and V omitted from these Selections.] 



XV111 


Contents 


BOOK VI: ON THE INTERPRETATION, CESSATION, 
AND CHANGE OF HUMAN LAWS 

[Chapters I-VIII omitted from these Selections .] 

IX. ARE THERE OCCASIONS WHEN A LAW, AS A WHOLE, AUTO- 
MATICALLY CEASES TO EXIST, WITH THE CESSATION OF 

• ITS CAUSE? 

Since law is essentially perpetual and enacted for the sate of the com- 
munity, it can cease to exist only through a change in its object, 419 ; Contrary 
and negative cessation of law, 420 ; Validity of law destroyed by change giving 
it contrary effect, 4.20-421 ; Need for evidence of such change with contrary 
effect before law can lose its force, 421-422; Arguments that law does not lapse 
when reason for law ceases to exist in a negative sense, 422-423; General 
opinion that when reason for law disappears, even in a negative sense, the law 
also ceases, 423; Whether the prince is bound to formally abrogate such law, 
423-424; Suirez’s view: proclamation of cessation of law necessary, 425; 
Subject-matter of human law is essentially either of a righteous or a neutral 
character, 425— 426; Law prescribing an intrinsically virtuous act does not cease 
to exist on disappearance of merely extrinsic end, 426— 427; Law ceases when 
adequate end of law, both extrinsic and intrinsic, ceases to exist, 427-428; 
Difference between precept and law in this respect, 428; Law prescribing act of 
a neutral character ceases upon cessation of extrinsic end, 429; No decree of 
prince necessary to publish cessation of such law, 430-431 ; A distinction 
between a law enacted to avoid ills that follow a given fact and a law enacted 
for the sake of positive good, 431-433 ; A further distinction regarding reasons 
for prohibiting certain acts, 433; When the obligation of fraternal correction 
lapses, 433-434; Difference between cessation of law in general and in particu- 
lar, with answers to arguments previously cited on cessation of reason of law 
in a negative sense, 435-436; Cessation of part of a law, 436-437; I .imited cause 
of cessation produces a limited effect, 437. 

[Chapters X-XXVII omitted from these Selections.'] 

BOOK VII: OF UNWRITTEN LAW WHICH IS 
CALLED CUSTOM 

INTRODUCTION 

I. THE DEFINITION OF CUSTOM, USAGE OR GENERAL CONDUCT, 
PRACTICE OF THE COURT, STYLE, AND HOW EACH DI PEEKS 

FROM WRITTEN LAW 

Isidore’s definition of custom, 441-442; Difficulties regarding this defini- 
tion, 442; TJsus, mos, consuetude, 442; Definition ofiarwr, 443; Definition of in os, 
443; Mos found in free actions only, 443-444; Distinction between nos and usus, 
444; Custom resides in frequency of acts, 444 ; Two elements of custom: 
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frequency of acts (formed custom), after-effects of repeated acts (habit, consue- 
tudinary law), 445 ; Definition of custom of law and custom of fact, 445-446; 
Various definitions of custom in its relation to law, 446-447; Difference 
between custom and prescription, 448-450. 

II. DOES CUSTOM ALWAYS INTRODUCE UNWRITTEN LAW, AND 

IS THE DEFINITION GIVEN COMPLETE? . . .450 

A doubt regarding a phrase in Isidore’s definition relating to custom as 
unwritten law, 450-45 1 ; Consuetudinary law is unwritten and commonly 
introduced in default of law, 451 ; Custom formally reduced to writing by 
one in authority to establish law becomes written law, 452; Custom retains 
its force until abolished by written law, 452—453 ; Relation of custom to 
existing written law, 453 ; Custom in derogation from -written law, 454; The 
element of consent in establishing custom as implied in Isidore’s definition, 
454 - 455 - 

III. OF THE VARIETIES OF CUSTOM, AND WHETHER IT INCLUDES 

FORUM AND STYLUS 455 

Two binds of custom: that concerning persons, and that concerning 
human acts, 455-456; An explanation of this division which Suirez rejects, 
456-457; His own explanation requires consideration of the two kinds of 
custom in relation to their purpose, 457—458; Another division: custom 
founded on human acts classified as universal, public or private, 459; Universal 
custom includes ius gentium, 459; Is to be excluded from this discussion, 459- 
460; Ecclesiastical traditions included under universal custom, 460; Private 
custom cannot institute law and is also excluded, 460-461 ; Public custom only 
is capable of introducing law, 462; Kinds of public custom, 462-463. 

IV. OF A THIRD DIVISION OF CUSTOM: THAT WHICH IS IN ACCORD- 

ANCE WITH LAW; THAT WHICH IS OUTSIDE LAW; AND 
THAT WHICH IS CONTRARY TO LAW: AND OF CERTAIN 
POINTS OF ECCLESIASTICAL TRADITIONS . . . .463 

This threefold division of custom may be applied to three kinds of law: 
natural, positive, and human, 463; Custom and natural law, 464; Custom 
contrary to law of nature has no legal effect, 464-465 ; Parts of ius gentium may 
be abrogated by custom, 465—466; Ius gentium cannot be abolished as a whole, 
466-467 ; The possibility of creating customs or laws derogating from the 
ius gentium, 467; Triple division of custom applied to positive divine law, 467- 
468; Unwritten traditions of Church classed as custom in accord with divine 
law, 468; Distinction between tradition and custom, 468-469; Custom may 
emanate from unwritten divine law, 469; Ecclesiastical customs, 469—470; 
Custom contrary to divine law, 471 ; Custom of observing human law is 
merely custom of fact and does not introduce consuetudinary law, 472; Such 
a custom may confirm or interpret law, 473; Whether it may extend law, 

+ 73 - 474 - 
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V. OP THE VARIOUS DIVISIONS OF CUSTOM ON THE BASIS OF 

SUBJECT-MATTER 474- 

Custom distinguished as canonical or civil, 474-475; Objection to this 
division and Suirez’s reply, 475-476; Division of custom into: style, general 
conduct, rite and forum, 476; Meaning of term ‘style’, 476; Style of fact and 
of law, 477; Effects of style, 477-478; Laws of style and their nature, 478; 

Rite defined, 478-479; Rite of fact and of law, 479; Meaning of term ‘forum’, 
479-480; Difference between forum and style, 480; Forum as both custom 
and law, 480-48 1 ; Division of custom into positive and negative, 482-483 . 

VI. WHAT IS A GOOD AND REASONABLE CUSTOM AND WHAT IS 

AN EVIL AND UNREASONABLE ONE 483 

Good and bad customs, 483; Bad custom is one of fact, not of law, 484; 
Custom may be good or bad either absolutely or objectively, 484-485; 
Different kinds of bad custom and their legal effects, 485-486; Opinions of 
Navarrus and others as to what constitutes reasonable and unreasonable 
custom, 486-487; Sufirez rejects these opinions, 487-491 ; His conclusion that 
the division of custom into good and bad differs from its division into reasonable 
and unreasonable, 491-492; Various methods and factors for judging the 
reasonableness or unreasonableness of custom, 492-494; Rule suggested to 
determine reasonableness of custom, 494—495. 

VII. WHAT SORT OF CUSTOM IS OR IS NOT CONDEMNED IN LAW 495 

Custom condemned by law ought to be declared unreasonable or speci- 
fically prohibited, 495—496; How law may annul custom, 496; clause ‘not- 
withstanding any custom -whatever’ in law revokes custom already earning, 
496-497; Simple abrogation of custom not equivalent to condemnation, 497; 

Some contradictory opinions, 498; Law prohibiting custom contrary to it 
applies to both past and future customs, 498-499; But such a law docs not 
necessarily condemn future custom, 500; Custom condemned !>y law in 
express terms and in various ways, 500-504. 

VIII. CONCERNING ANOTHER DIVISION OF CUSTOM INTO THAT 

WHICH IS VALID BY PRESCRIPTION AND THAT WHICH 

IS NOT 

The question whether customs may be validated by prescription, 503 504; 
Prescriptive custom — opinion of authorities and definition, 504-506; Prescrip- 
tion validates both, custom of fact and of law, 506; Contrary opinion refuted, 

507; Similarity of custom and prescription in the broad meaning of the terms, 

507; Difference between them in regard to duration of time necessary to 
their validity, 508—509; Definite time required for prescriptive custom, 509-- 
510; Contrary argument discussed and rejected, 510; ‘a long time’ in law 
connotes a period of at least ten years, 511-513; How length of prescriptive 
period may be determined, 5 13-514; At least ten years required for prescrip- 
tive custom, 514; Prescriptive period must be continuous, 515; What con- 
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stitutes an interruption of a custom, 5 15-5x6 ; Division of custom into customs 
that are and those that are not validated by prescription, 516-517; Legal 
custom may exist independently of prescription and of a definite determination 
of a certain period of time, 517; Meaning of custom in absolute sense, 517-5 19. 

IX. CONCERNING THE CAUSES OF CUSTOM AND IN PARTICULAR 

WHO CAN INTRODUCE IT . . . . . .519 

The nature of custom with respect to its form and content, 519-520; 
Proximate cause of custom, 520 ; Perfect community necessary for establishment 
of custom, 521 ; Arguments based on private custom do not constitute a valid 
objection to this principle, 521-522; Only community possessing capacity for 
legislative authority over itself may introduce legal custom, 522—523; Several 
objections to this doctrine are answered, 523—526; Observance by greater part 
of community necessary for establishment of custom by the people, 526-527; 
Minority custom enacted into law by the prince is not consuetudinary law, 

527; Custom of majority in community held to be that of whole community, 
527—529; What persons constitute ‘majority’, 529. 

X. BY WHAT ACTS CUSTOM IS INTRODUCED 529 

Custom introduced by repetition of acts, 529-530; Answers to certain 
objections relating to omissions of actions, matters of prescription and indi- 
vidual action, 530—5 31 ; The problem of what frequency of actions is necessary 
for establishment of custom, 531-533; Actions introducing custom must be 
public, 533. 

XI. WHETHER JUDICIAL COGNIZANCE OP THE FREQUENCY OF 

ACTIONS IS REQUISITE FOR THE INTRODUCTION OF A 

CUSTOM 534 

The arguments for affirmative opinion regarding this question are set 
forth, 534; Sudrez rejects this opinion, declaring that no judicial act of recog- 
nition is necessary for establishment of custom, 535—536; He meets the several 
arguments previously set forth in behalf of the opposing opinion, 5 36-539 ; 

Effect of opinion of Doctors regarding custom, 5 39; Effect of judicial decisions 
on custom, 539-540; Their effect on the establishment of legal ‘style’ — 
various opinions discussed, 540-542; To establish a custom judicial acts must 
conform to the same requirements of frequency and time as is the case with 
other acts, 542-544; Two hinds of style considered, 544. 

Xir. WHETHER ONLY "VOLUNTARY ACTS AVAIL FOR THE INTRO- 
DUCTION OF CUSTOM 545 

Acts establishing custom must be voluntary, 545 ; Acts done in ignorance 
or error cannot establish custom, 545-546; A passage in the Digest which 
seemingly infers that custom may be established by error, 546-547; Suirez 
reinterprets this passage to conform with his doctrine that custom derived 
from error never establishes law, 547—550; Ignorance and error in regard to 
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introduction of custom explained, 551 ; Custom not established by acts done 
under compulsion or fear, 551-552; Effect of fear on volition, 553; Acts done 
from fear are performed without intention of establishing custom, 552-553. 

XIII. WHETHER THE CONSENT OF THE PRINCE IS NECESSARY FOR 

THE INTRODUCTION OF A CUSTOM, AND WHAT MUST BE 

THE NATURE OF THIS CONSENT 553 

Various classes of communities distinguished in respect to power of 
establishing law and custom, 553-554; If the prince is the legislator, his 
consent is essential for the establishment of custom, 554-555 ; Extent of the 
power held by the prince, 5 55-5 56 ; Two ways in which the prince may consent 
to custom, 556-557; First inference: personal consent of prince not required in 
case of law established through prescriptive custom, 557-5 59; Second inference : 
if custom does not prevail in virtue of prescription, personal consent of prince 
is necessary, 559-560; Kind of consent necessary, 560; tacit consent sufficient, 
560-561. 

XIV. WHAT SORT OF CUSTOM HAS THE EFFECT' OF ESTABLISHING 

UNWRITTEN LAW? 561 

Four effects of custom: establishment, interpretation, confirmation, and 
abrogation of law, 561; Legitimate custom may establish unwritten law where 
no written or traditional law exists, 561-562; Such custom may contain all the 
elements requisite for true law, 562-563; Authority requisite for validity of 
a custom, 563-564; Will (i.e. intention) requisite for the establishment of 
custom, 564; Importance of this clement, 564-565 ; Character of will required 
to establish custom, 565-566; Evidence of this will, 566. 

XV. HOW LONG MUST CUSTOM ENDURE IN ORDER TO SUFFICE 

FOR THE ESTABLISHMENT OF LAW? 566 

Concerning time required for the establishment of a custom, 566; In 
the case of prescriptive custom ten years required for it to introduce law, 567; 
Whether a longer period is required if the prince against whom such prescrip- 
tion runs is absent, 568-571 ; Length of time necessary in the rase of custom 
not validated by prescription, 571; Difficulty of fixing a definite period for 
such custom, 572; Effect of judicial decisions and prudent opinion, 572- 573; 
Intention of those observing custom an important factor in this connexion, 
573 - 575 ; Various criteria for determining whether custom is observed for 
the purpose of introducing consuetudinary law, 575-576. 

XVI. CONCERNING THE CAUSES AND EFFECTS OF UNWRITTEN 

LAW INTRODUCED THROUGH CUSTOM . . .576 

Written and consuetudinary law similar except in form and promulgation, 

576- 577; Binding effect of custom, 577; Custom may establish penal law, 

577 - 578 ; Custom may invalidate act contrary thereto, 578-579; Comparison 
of binding effects of law and of custom, 579-581; The binding effect of each, 



Contents 


XXlll 


according to Suirez, is fundamentally the same, 581—582; Whether clerics 
are bound by custom, 582-585; Whether the obligation of custom may be 
extended from one case to another similar one, 585—586. 

XVII. CAN CUSTOM INTERPRET LAW? 58 6 

Only custom in accordance with a law may interpret that law, 586; How 
it may interpret law as a sign or witness thereof, 586—587; As one of the causes 
for the introduction and settling of such interpretation, 587; Interpretation by 
prescriptive custom and concordant judicial decisions, 588; Force of custom 
in interpretation of human law, 588-589; Of divine and natural law, 589; 

Of custom, 5 89. 

XVIII. CAN CUSTOM ABROGATE HUMAN LAW? . . . .589 

Doubts concerning power of custom to abrogate civil law, 589-590; 
Human law (canonical and civil) may be abrogated by custom, 590-591; 
Source of the power to abrogate civil laws by custom, 591-592 ; Power of 
repudiation of law by custom lies in those under obedience to that law, 592 ; 

Will of both people and prince required for establishment of such custom, 
592-593; Universal custom necessary to abrogate general law for the whole 
Church, 593 ; Privative custom (one arising from repeated omission of an act) 
sufficient to effect such abrogation, 593-594; Consent of prince to abrogation, 
594.-595; Nature of the reason in support of custom abrogating law, 595 ; 
Prescriptive period for custom abrogating law: ten years in case of civil law, 

596; Forty years in the case of canon law, 597-598 ; Not essential that prince 
be aware of prescriptive custom abrogating law, 598—599; Non-prescriptive 
custom and the abrogation of law, 599-601; Time required for abrogation of 
law through custom of which prince has no knowledge, 601-602; Judgment of 
prudent man the criterion, 602 ; Reply toargument based on passage in Decretals, 
603-604; SuArez meets difficulties raised at the beginning of the chapter: 
as to whether a municipal statute can abrogate a general law, 604-605 ; Whether 
a custom can prevail in opposition to will of prince, 605 ; Whether a reasonable 
custom contrary to law may be established by morally good actions, 605—606; 

How a custom arising out of actions legally forbidden may derogate from 
law, 606-608. 

XIX. DOES THE ABROGATION OF A LAW THROUGH CUSTOM ADMIT 

OF ANY EXCEPTION OR EXTENSION? 608 

Whether custom may abrogate penal laws imposing penalty by fact of 
transgression, 608-609; Whether custom may derogate from the penalty 
attached to a law, leaving that law still binding in conscience, 609-612; The 
effect of unreasonable custom with respect to such penalties, 612-614; 
Whether custom may relax the direct obligation of law without affecting the 
penalty attached thereto, 614-617; Suarez rejects the theory that laws in- 
validating certain acts cannot be abrogated by custom, 617-620; How a 
disqualified person may become legally qualified through custom, 620-621; 
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Revocation of a custom by law does not prevent derogation from that law by 
a subsequent custom, 621; Effect of law forbidding future customs contrary 
to it, 621-62$ ; How custom reprobated by law can prevail against such law, 
625-626; Whether a law of the Church relating to the Sacraments can be 
abrogated by prescriptive custom, 626-628; Suirez finds no except ionn to the 
general rule that custom may abrogate law, 628-629; A custom abr« ca'inir 
law is not to be extended, 629; So held by Panormitanus, Jason, Innocent, and 
Rochus, 629; Whether custom may not only derogate from law but introduce 
new contrary law, 629-630; Suarez holds that both of these results may be 
brought about at the same time by the same custom, 630-631. 

XX. IN WHAT WAYS CUSTOM MAY BE CHANGED . . . .631 

Modes of changing custom, 631-632; Revocation of custom, 632; May 
take place by passage of subsequent law in opposition tltereto, 632-634; 
Requirements of such a law if it possesses no revoking clause, 634; General 
custom revoked by general law, 634— 635; Universal law framed for whole 
Church revokes particular customs of dioceses, &c., only if it has clause to 
that effect, 636; To what customs this rule applies, 637-640; Whether a par- 
ticular law enacted for a locality by a ruler of universal authority derogates 
from a particular custom in opposition thereto, 640-642; Clause added to 
general law to abrogate custom, 642; To abrogate im memorial custom, 642- 
643; When an ancient custom is abrogated by a subsequent one, 643 644; 
Determination of the validity of such subsequent custom, 644-646. 

A DEFENCE OF THE CATHOLIC AND APOSTOLIC 
FAITH — In Refutation of the Errors of the Anglican Sect 
with a Reply to the Apologie for the Oath of Allegiance 
and to the Admonitory Preface of His Most Serene Majesty 


James, King of England 647 

Dedication ............ 6149 

Judgments of the Censors, Authorizations, & c. ..... 650 -660 


[Of this treatise, only the following Chapters are included in these 
Selections: Book III, chaps, v and xxiii; Book VI, chap, iv.] 

BOOK III: CONCERNING THE SUPREMACY AND 
POWER OF THE POPE OYER TEMPORAL KINGS 

V. DO CHRISTIAN KINGS POSSESS SUPREME POWER IN CIVIL, 
OR TEMPORAL AFFAIRS; AND [IF SO] BY WHAT RIGHT? . 
Nature of the question regarding supreme temporal power explained, 
667; Two forms of subjection, direct and indirect, 667-668; Whether the 
temporal power of Christian kings is supreme, 669 ; The opinion that the 
Pope is supreme in both temporal and spiritual domains, 669-670; Suarez’s 
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assertion that Christian kings possess supreme civil power within their own 
order, 671 ; Denial of the Emperor’s temporal supremacy over the Church, 
671-672 ; The doctrine that the Pope does not wield supreme temporal juris- 
diction, 672; This doctrine supported by authority of Popes, 673—674.; By- 
reason, 674-675; It is proved that the Pope has never acquired such juris- 
diction through election or other human title, 675 ; Further proof in connexion 
with canon and divine law, 675-679 ; Whether the Pope can be a temporal as 
well as a spiritual ruler, 679-680 ; Su4rez rejects the argument that the Pope 
possesses supreme temporal jurisdiction, though he exercises it only indirectly, 
680-682. 

XXIII. THE POPE MAY USE COERCIVE POWER AGAINST KINGS, 

EVEN TO THE POINT OF DEPOSING THEM FROM THEIR 
THRONES, IF THERE BE A VALID CAUSE . . . .685 

Coercive power of Pope chief point of controversy with King of England, 

685; Necessity for the Pope to have coercive power over wicked kings, 685— 

686; This doctrine supported by Scriptures, 686-687; ^ ts application to con- 
tentions of King of England, 688; The power of the Church to bind includes 
coercive power, 688-689; Means of coercion, 689; Use of excommunica- 
tion as a coercive power, 689—691; Power resides in Pope to chastise kings 
with temporal punishments, 691-692 ; Confirmation of this conclusion from 
Scriptures and ecclesiastical authorities, 692—694; Further confirmation from 
papal practice and conciliar approval, 694—697; The truth of the conclusion 
is demonstrated by reasoning, 697-698; Power to punish by means of temporal 
penalties is necessary to the Church, 698-699; Such power is even more 
necessary for the correction of kings than for the correction of other Christians, 
699-701; For the protection of Christian subjects the Pope may deliver them 
from dominion not only of heathen but of Christian kings, 701-702 ; Other 
grounds on which the Pope may intervene in temporal matters, 702. 


BOOK VI : CONCERNING THE OATH OF ALLEGIANCE 
EXACTED BY THE KING OF ENGLAND 
IV. DOES THE THIRD PART OF THE OATH [EXACTED BY KING 
JAMES] CONTAIN ANY REQUIREMENT IN EXCESS OF CIVIL 
OBEDIENCE AND CONTRARY TO CATHOLIC DOCTRINE?. 705 
Third part of oath exacted by King James, 705; Two kinds of tyrants 
distinguished, 705-706; Lawful prince who rules tyrannically cannot be slain 
on private authority, 706; Contrary proposition condemned as heretical, 707; 
Grounds in defence of this contrary proposition analysed and rejected, 708- 
709; Permissible to slay unjust prince in defence of one’s life, 709; And in 
defence of the state if such a prince is attempting to destroy it, 709—710; Per- 
missible to slay tyrant whose title is tyrannical, 711-712; Various limitations 
upon this doctrine, 712— 713; The opposing opinion is refuted, 713-714; In 
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connexion, with the doctrine of tyrannicide certain important distinction* are 
pointed out between the two kinds of tyrants, 715-716; A king who lias been 
lawfully deposed because of his tyranny may be slain by a private individual, 

717; Deposing of heretical kings, 717-718; Power todq’iAc kit:? II-:- in the state 
itself and in the Pope, 718-719; A Christian kingdom is dependent on the 
Pope in deposing its tyrannical king, 719-720; Legal punishment of the king 
after he has been lawfully deposed, 720-722; Suirez demonstrates the errors 
involved in third part of the oath exacted by King James, 722-723; Proof 
that the oath exacts more than civil obedience, 724; That it involves erroneous 
doctrine, 724—725. 


A WORK ON THE THREE THEOLOGI CAR VIRTUES: 
FAITH, HOPE, AND CHARITY — DIVIDED INTO 
THREE TREATISES TO CORRESPOND WITH THE 


NUMBER OF THE VIRTUES THEMSELVES 

Dedication ............ 729 

Balthasar Alvarus of the College of Coimbra to the Readers on behalf of the 
Author ............ 730 


[Of this Treatise On Faith , Hope, and Charity , only the following Deputation* 

are included in these Selections: Disputation XVIII of On Faith and Disputation 
XIII of On Charity .} 

DISPUTATION XVIII: ON THE MEANS WHICH MAY 
BE USED FOR THE CONVERSION AND COERCION 
OF UNBELIEVERS WHO ARE NOT APOSTATES . 

[INTRODUCTION] 

In approaching this subject certain fundamental facts and principles arc 
briefly mentioned, 739. 

SECTION 

I. HAS THE CHURCH THE POWER AND RIGHT OF PREACHING THE 

GOSPEL TO AI,L UNBELIEVERS EVERYWHERE? . 

Power and right of preaching distinguished, 739- 740; First proposition: 
Church has lawful power to preach Catholic faith everywhere, 740 741 ; This 
power resides in all believers, 741 ; Second proposition: the Church has a right 
and a special authority to preach the faith, 741 -742 ; Reason for this authority, 
74 2 » Third proposition: The Church has the right to protect its preachers 
and punish those who hinder preaching, 742-743; Power of preaching rests 
in pastors, who delegate it to selected preachers, 744; This refers to public 
preaching, 745 ; Supremacy of the Pope in this connexion, 745; His duty of 
defending the right of preaching, 746; He may entrust this duty to Christian 
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kings, and for this purpose may distribute among them the realms of un- 
believers, 74.6—747; Suarez disapproves of advance military aggression to 
insure that preaching may be carried on. in peace and security, 747—748;- Only 
after peaceful attempts to preach are resisted may force be used, 748-749. 

II. IS IT PERMISSIBLE FOR THE CHURCH AND CHRISTIAN PRINCES 
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First conclusion that a sovereign prince ox state has power to declare war, 
805-806; Second conclusion that an inferior prince or imperfect state requires 
authorization from superior to declare war, 806; Suarez discusses certain limita- 
tions and exceptions to this conclusion, 806-808; Supreme jurisdiction a 
characteristic of perfect state, 808 ; But Christian kings are amenable to the 
indirect power of the Pope, 808-809; Third conclusion that war declared 
without legitimate authority is contrary to charity and justice, 809; Conse- 
quences of waging a just war m defiance of papal prohibition, 809-810, 

III. IS IT PERMISSIBLE EVEN FOR CLERICS TO DECLARE WAR AND 

TO ENGAGE THEREIN? 810 

The question expounded, 810; First conclusion that Prelates of Church, 
if temporal sovereigns, may licitly declare war, 81 1; Second conclusion that 
clerics are forbidden to engage in war, not by divine but by ecclesiastical 
law, 8 1 1 ; Dispensation from this prohibition may be granted, 8iz, Third 
conclusion legarding the binding effect of the said prohibition under pain of 
mortal sin, 812, Nature of the sin if the war is just, 812-813; Whether clerics 
engaged in wai incur irregularity, 813-815; The granting of dispensation in 
case of 11 regularity, 815. 

IV. WHAT IS A JUST CAUSE OF WAR, ON THE BASIS OF NATURAL 

REASON? 815 

An old error concerning military might and war is condemned, 815-816; 

First conclusion that no war is just without a legitimate and necessaiy cause, 

816; Suarez discusses the nature of causes sufficient to justify war, 8 16-8 18; 
Second conclusion that war is justified against one who inflicts injury and 
refuses to gne satisfaction, 8x8; Such wai may lie necessaiy for the sake of 
ordti m the world, 818, 'Fhe sovereign thus waging war is both plaintiff and 
judge, 819, The position of the soveieign not analogous to that of a private 
individual, 819-820, Third conclusion that lie who begins war without just 
cause sins against charity and justice, 820; Instances in which even a war with 
just cause may result in such losses as to violate chanty, 820-822, Whether the 
sovereign must be moially certain of victory before embarking on a just war, 
822-823. 

V CAN CHRISTIAN PRINCES HAVE ANY JUST GROUND FOR WAR 

BEYOND THAT WHICH NATURAL REASON DICTATES? . 823 

Suarez denies that war is justified by lefusal to accept the true religion, 

823, Or on the grounds of idolatry and sms against nature, 823-825, Oi on 



XXX 


Contents 


SECTION PACE 

the theory that world dominion is possessed by the Emperor or Pope, 825 ; 

Or on the giound that unbelievers are barbarians and should be conquered 
for humanitarian reasons, 825-826; No just grounds for war lying outside the 
bounds of natural law are reserved to Chiistian princes, 826; Only an injury 
received or defence of the innocent justifies war, 826-827; Extension of this 
doctrine, within due limits, to unbelievers, 827. 

VI. WHAT CERTITUDE AS TO THE JUST CAUSE OF WAR IS REQUIRED 

IN ORDER THAT WAR MAY BE JUST f H28 

This question refers to theoretical rather than practical certitude, 828; 

First conclusion that the sovereign ruler must examine the cause of war and 
its justice and act accordingly, 828; When the justice of the cause is in doubt, 
possession is an important factor, 829, Procedure when neither side is in 
possession, 829-830, Resort to arbitration, 830-831 ; To the judgment of learned 
advisers, 831 ; Second conclusion that when consulted regarding war generals 
are bound to inquire into the truth, 831-832, Third conclusion that unless 
they consider the war clcaily unjust, common soldiers are not bound to 
investigate its causes, 832; How soldiers should proceed in case of doubt, 832- 
833; Whether mercenaries arc bound to inquire into justice of war hefoie 
enlisting, 833-834; Arguments that they are not so bound, 834-835 ; Suarez 
concludes that only when they have positive doubts as to the justice of the war 
are mercenaries bound to investigate before enlisting, 836. 

VII, WHAT IS THE PROPER MODE OF CONDUCTING WAR? . , *36 

Vanous aspects of tills question, 836-837; Soldiers should not seize or 
despoil civilian property, 837; Loyalty and duties of soldiers, 837; Thur 
relations with one another, 837, Before beginning hostilities the prime must 
notify the opposing state of the just cause of war and request reparation, K37 - 
838; Whether reparation offered after war lias begun must lie accepted, 
838—8395 Extent of damages which may be assessed against the conquered 
state, 840, Rules on capture of property, 840, Punishment of guilty indiwduals 
among the enemy, 841; Status of enemy property, 8<ji ; Of neuiial property 
in enemy territory, 841-842; Innocent persons among the enemy, H.j 3, Treat- 
ment of such persons in war, 843-844; Whether prisoner of war may be 
enslaved, 8<(4~845, Immunity of ecclesiastical persons and property in war, 

845; Innocent may be slain only when necessary for victory, 835-846; Persons 
to whom this doctrine applies, 846, The opposing argument based on si riptur.il 
passages is met, 846-847, Urgent necessity in the prosecution of the war may 
permit the incidental killing of innocent persons, 8j8; Various .uguments 
against this doctrine are answered, 848-850, Measures permissible to insure 
peace, 850-851, Whether restitution for losses indicted is obligatory where 
both sides voluntarily wage war without just cause, 851-H52; Stratagems in 
war, 852; Whether it is permissible to break faith plighted with an enemy, 
852-853; Whether fighting is permissible on feast days, 853 , Whether Christian 
princes may request aid of infidel soveieigns, 853-854. 



Contents 


xxxi 


SECTION 

VIII. IS SEDITION INTRINSICALLY EVIL ? 

Sedition defined, 854; Sedition, not against prince, but involving two 
factions of the state is evil on part of aggressor, 854; War of a state against 
tyrannical prince is not intrinsically evil if conditions necessary for just war 
are present, 854—855; War of state against a prince who is not a tyrant is in- 
trinsically evil, 855. 

IX. IS A PRIVATE WAR, THAT IS TO SAY, A DUEL, INTRINSICALLY 

EVIL ? 

Private contests divided into duels and single combat, 855-856; Most 
duels are without just cause and are therefore condemned, 856; Duels not 
characterized by conditions of a just war are considered evil, 856—858; Whether 
it is permissible for a person unjustly condemned to fight a duel with his 
accuser, 858-862, A private armed contest waged by public authority is not 
intrinsically wicked if it has the characteristics of a just war, 862-863 j Sulrez 
approves the reduction of war to an armed contest among a few combatants, 
863-864; Opposing arguments are answered, 864-865. 

INDEX OF AUTHORS CITED 

SUBJECT INDEX 


PAGE 

854 


855 


869 

891 



INTRODUCTION 

By JAMES BROWN SCOTT 



INTRODUCTION 

In an outward and material sense the life of Francisco Suarez was 
neither stirring nor eventful. To the casual observer his days must have 
seemed, for the most part, of a remarkably even tenor, tranquil to 
the point of monotony. Yet it might well be said that in the realm 
of the mind and the spirit his life was a strenuous one. Year after year, 
in the quiet of his cell and in the company of chosen books which 
housed the wisdom of the past, he grappled with ideas of religion, of 
philosophy, of law, or of political science, analysing them, struggling 
always for accuracy, discarding false conceptions, and presenting the 
truth and its attendant principles in systematic form. His life, indeed, 
has been admirably summed up in a phrase as the ‘incessant labour of 
a spirit ever seeking for more truth and more light ’. 1 

The importance of Suarez’s contribution to the world of ideas 
has long been recognized by those who have been fortunate enough to 
become acquainted at first hand with the contents of the twenty-odd 
large and — it must be confessed — somewhat overwhelming volumes 
which he left to posterity. Henry Hallam, whose vast knowledge, 
penetrating thought, and judicious criticism, have given him a high and 
permanent rank among both historians and critics, regarded Suarez 
as ‘by far the greatest man in the department of moral philosophy, 
whom the Order of Loyola produced in this age, or perhaps in any 
other ’. 2 3 * A French savant, Paul Janet, himself a distinguished philo- 
sopher, declared that among the later Schoolmen the greatest name 
in the fields of theology, philosophy, natural law, and political science — 
and we would ourselves add, of jurisprudence — was that of Suarez. 
And he concluded, by way of summarizing his views on the Spanish 
theologian : 

In slum, Su.iro/ is unquestionably the most outstanding writer of the Jesuit Order. 
Mis principles .ue at once lofty and piofound . He was .1 Schoolman, without allegiance 
to patties, and lie icpresented the great tradition of the Middle Ages In him are to he 
found the integrity of that tiadition, its sincerity, its passion for logic, he was a worthy 
disciple of St Thomas Aquinas he was the last of the Schoolmen 5 

1 Raoul do Sc orr.ulle, S j , hmifins Sihtic- Je la Campagme de Jam, d’upie s its Ultra, U'S autia 
eenh methh el un eni-nd notnhrr tie documruh nouveanx (2 vols , l’aris, 1912), Mil 1, |>. sn 

A Spanish edition of (Ins wenk, translated by I'ablo Hernandez, S.J , Has published at Barcelona, 
in nn7 '1 he present wilier desires to ai knowledge his indebtedness In Rather StorriuUe's admirable 
biography for ma.ni of the details 111 the brici sketch here given of Suarez’s life 

2 Introduction to the lAleiatme of hurope in the Fifteenth, Sixteenth and Seventeenth Centimes 
(2 vols , Nlw \oik, 1B64), Vol 11, p 122 

3 JJnlmtr dr In sneiue pohlufue dam 10 t upper ti awe In morale, (2 vols , 4th cel , l'ans, 191 3), 

Vol, 11, pp 45 6 !■ or an extensive bibliography ol artic lesand hooks on Suarez, me ludmg brief summaries 
of the views expressed by the authors, see A. IV rev, Goyena, ‘Puentes para el estudio del P, Su&rez’, 

published in y he, tomo 47, fuse 4 (Madrid, April 1917), pp. 443-57. 
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Deeply versed as lie was in the learning of the past, both Christian 
and pagan, Suarez was never content, as has been intimated, witlx 
mere investigation and the acquisition of knowledge as ends in them- 
selves. ‘He did not belong to the school of epitomisers, the set of men 
who compile theological cursus or competidia .’ 1 Accepting the tenets 
of his faith and the doctrines of the Church, he made it his purpose to 
justify them by means of profound argument based upon clear, 
systematic, and independent thinking. In the preceding century 
another Spanish theologian, Francisco de Vitoria (or \ ietoria, to 
employ the more usual Latinized and Englished form), of the Dominican 
Order, who was likewise gifted with the power of independent and 
original thought, had contributed much to the awakening of scholasti- 
cism from the lethargy into which it had fallen. And in the course of 
his lectures on theology at the University of Salamanca lie dealt in 
concrete terms with the problems of man in society and laid the 
foundations of modern international law. 2 Suarez, it might be said, 
continued the work of Victoria, becoming ‘the great influence in a 
revival of Scholasticism’, producing, indeed, ‘what remains up to the 
present time the last great constructive work in Scholastic philosophy’, 1 
and in addition supplying a complete philosophical background lor 
the legal, political, and international doctrines of his Dominican 
predecessor. 


Francisco Suarez was boxn on the 5th of January 1 sjqK in the city of 
Granada which, but a little more than half a century before, had been 
the last stronghold of the Moors in Spain. Many generations of his 
family, foimerly of Toledo, had lendercd notable sen lies to both 
church and state. Indeed, it would seem that the two chief pre- 
occupations of Suarez’s forebears as was but natuial in medieval 
Spain — were religion and war. In his own generation religion earned 
the day in the family, for of the seven children surviv mg to adult \ c an 
all but two entered the service of the Church. 

Until comparatively recent times the people of Granada themselves 
were unaware that the house in which Suarez was born and passed his 
early years was still standing in their city. But by careful rescan h 
it has apparently been established beyond icasonablc doubt that a 
considerable portion of an ancient dwelling on the street now known 

1 Henry James. Coleridge, ‘Frauds Sufire/, published hi l he \hmlh, Vol n (I unduii, rMiCI, p 'm, 

2 See particularly Vi<tona's.yjz Inths et de lure lirlli Keletlitmt v, translated tr, fuhn Paul.-. Hnti 
and published, with an Introduction by F.rnesl Nys.m the 'nassnsofliit rrnat miial I..ih'<iki 7, Washing 
ton, 1917)- See also the De Polestale Ctmli, translated In (>wl«i<l\s I„ Williams and publish. .1 in I 1 ! 
Scott, The Spanish Origin of International Law. Pail 1 , 1 'iiinciscn tie l ilnrui unJ ln\ 1 a.t of \ iilnm ■, 
(Oxford, 1933), Appendix C. 

2 John I . McCormick, S.J., ‘The Significance of Suarez, fur a Revival nf Si hulas in ism ’, in Ujtrits 
of the New Scholastic Philosophy, edited by Charles. A. Ilart (New V ork, p. 
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as Calle del P. Suarez, dates back at least to his father’s period and 
housed the family at the time of his own birth. 1 In 1896 the authorities 
of Granada placed upon the facade of the house the following in- 
scription : 2 

In this house, on January 5 of the year 1548, was born the Reverend Father Francisco 
Suarez, illustrious commentator on the works of Aristotle and Saint Thomas, philosopher 
of surpassing fame, profound theologian, notable jurisconsult, defender of the Catholic 
Faith whose eloquence was such as to win for him from the Holy See the epithet of Most 
Excellent Doctor (Doctor Eximio), glorious ornament of the Church, shining light of the 
Society of Jesus, an honour to Spam and one of the most distinguished natives of this city. 

By resolution of the Most Excellent Municipal Council of Granada, this tablet is 
dedicated to her illustrious son. 1896 

We know little of Suarez’s boyhood prior to 1561 when, with 
his elder brother Juan, he entered the University of Salamanca. 
He had pursued the necessary preliminary studies and had, of course, 
mastered Latin, still the universal language of learning and therefore 
indispensable for every student. He was already destined for a clerical 
career, having been tonsured at the age of ten. 

At Salamanca he was enrolled in what was then the leading 
European University, established some three and a half centuries 
before and in the sixteenth century making of the Spanish city a centre 
of culture not inappropriately described as the Athens of Spain. There 
Sudrez spent nearly ten years in studies which were to give him the 
solid foundation for all his subsequent work. His brother was interested 
in the civil law and enrolled at once in courses in that field, But 
Suarez, as befitted a future theologian, turned to the canon law. It 
was a difficult subject for a youth of thirteen. There were classes to 
be attended mornings and afternoons in which learned professors 
explained and expounded the Corpus juris canomci. And because the 
Roman law and the law of the Church were so closely related, Suarez 
found that he was also required to take courses in the civil law. How 
much he was able to benefit from these classes we do not know. But 
if we are to judge from his writings in later years, the young student 
must have applied himself diligently m both classrooms and libraries. 
For though he discontinued the course in canon law before taking a 
degree (for which at least six years were required), he was later to be 
recognized by his contemporaries and by posterity as a master of both 
ecclesiastical and civil jurisprudence. 

Outwardly, however, as his biographers admit, he gave little 
indication at this time of any exceptional abilities. Indeed it appears 

1 See Si oiraille, op, cil., Vol i, pp 3,11-12. 

2 Ibid , pp 3-4 Some twenty years later, m September 1917, a celebration was held in Granada 

to mark the tercentenary of Su&rez’s death. An interesting description of the celebration is given by 
Paul JJudon, ‘he Congres de Grenade et le Troisicme Centenaire de la Mort de Suhiez’, published in 
the review Eludes, tome 153 (Paris, November 20, 1917), PP- 4 ° 9 ~ 3 2 - 
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that, when undergoing an examination at the age of sixteen, his 
intellectual qualifications were considered no more than mediocre. 

The occasion of the examination was Sudrez’s application, as one 
of fifty candidates at Salamanca during the year 1564, to enter the 
Society of Jesus, That Order, founded by St, Ignatius dc Loyola 
and formally established under his leadership in 1539-40, was then 
entering a period of great development. Its members, however, were 
selected with considerable care, and though the other forty-nine 
applicants from the University of Salamanca were accepted, Suarez’s 
application was unanimously rejected by his examiners. Their decision 
was influenced in some measure by the fact that he was not robust in 
health and constitution, but apparently the controlling factor was 
that the examiners considered the young applicant to be lacking in 
intellectual capacity. 

Sudrez was bitterly disappointed, but his lack of brilliance at this 
period was in part compensated by the firmness of his resolution to 
enter the Jesuit Order. He proceeded to Valladolid to renew his 
application before the Provincial of Castile. The latter, impressed 
by the youth’s eagerness, arranged to have him re-examined. The 
result, however, was the same as at Salamanca, an unfavourable 
decision by the examiners. Fortunately for Suarez the Provincial 
himself had the power to overrule the examiners, and in the case 
before him he decided to do so, believing that the unsuccessful candi- 
date, for all his apparent lack of talent, might one clay pros e an honour 
to the Order. 

Therefore Suarez Was permitted to enter the Society, but with 
the rank of an ‘Indifferent’, as those were termed whose entry was 
upon the condition that they were willing to serve petmanently, if 
required to do so, in inferior grades. Nevertheless we may imagine 
that he began his noviceship with high hopes that he would not long 
remain among the ‘Indiffercnls’. PILs superiors, howevei, 1 emembet ing 
the results of his two examinations, were justified in feeling somewhat 
dubious as to his ability to cope with advanced studies. It would be 
best, they decided, to settle the matter once for all by requiring him 
to return as a student to the University of Salamanca. If lie .suet ceded 
in mastering the requisite courses, even though without any great 
display of brilliance, he might properly aspire to the higher ranks of 
the Order. If he failed, then it would be clear that he should be 
entrusted only with the simpler duties of his calling. 

Returning to Salamanca, therefore, Suarez applied himself 
diligently to courses in philosophy. But the results were discouraging 
in. the extreme. While other students mastered the instruction and 
made steady progress, he himself floundered helplessly in every class- 
room. Humiliated by his inability to comprehend theories and con- 
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ceptions which others seemed to grasp without difficulty, he eventually 
lost heart and requested permission of the rector to give up further 
studies in order that he might devote himself to the humbler tasks for 
which he now considered himself fitted. The rector, however, urged 
him to continue his efforts and, somewhat encouraged, Suarez returned 
to his classrooms. For a time he was still beset with difficulties; but 
quite suddenly, according to his biographers, he found himself able 
to understand and deal with questions which had hitherto been beyond 
his comprehension. Thereafter, it is said, he made rapid progress in 
all his studies, exhibiting in particular a deep and abiding interest in 
philosophy. 

Theology, of course, was to be his profession — and indeed he 
spent more than forty years teaching that subject — but he soon 
realized that a good theologian must also be a good philosopher. 
Therefore, without neglecting his theological studies, he determined 
to investigate for himself the great problems of philosophy. This 
determination led him to the lifelong habit of devoting every moment, 
apart from his religious and academic duties, to independent study 
and investigation. Even in his student days he adopted the practice 
of familiarizing himself in advance with the subjects to be dealt with 
subsequently in the classroom. In connexion with this advance work 
he prepared careful notes, and it is recounted that one of his professors, 
having discovered these notes, formed the habit of reading them, during 
Suarez’s absence from his study table, as a valuable aid in the prepara- 
tion of his own lectures , 1 with, the result that the student became, as 
it were, the maitre of his own professor. 

It may well have been this interest in independent study which 
caused Suarez to ignore the matter of academic degrees . 2 Candidates 
for such honours had to comply with certain time-consuming formali- 
ties, which must have seemed to him unimportant. What he sought 
was knowledge and truth rather than the outward decorations of 
scholarship. In any event, when he left the University of Salamanca 
he took with him not a doctor’s degree, but something that was vastly 
more important — a high reputation for learning and ability. Therefore 
his superiors had no hesitation in giving him, at the age of only twenty- 
three, the chair of philosophy at the University of Segovia. 

Thus began his long career of teaching. He was transferred from 
city to city, alternating for several years between Segovia and Valla- 
dolid, travelling to Rome to teach in the Roman College of the Society, 
returning to Spain to be professor at Alcala, and finally, after a 
few years at Salamanca, going to the University of Coimbra where, 

1 Scomulle, op at , Vol 1, pp. 95-6. 

2 It was not until many years later that Suarez went through the formality of obtaining a doctor’s 
degree, and then only in order to silence critics who pretended to feel doubts concerning his qualifica- 
tions for the prima professorship of theology at the University of Coimbra 

1560 74 f 



8 a Introduction 

except for occasional journeys, he spent most of the remaining years 
of his life. 

It was no doubt inevitable that one who demonstrated an inde- 
pendence of mind in the method and range of his studies, should also 
show a certain independence not only in thought but in methods of 
teaching. But new methods are frequently eyed askance by the more 
conservative elements, and before long accusations were raised against 
Suarez to the effect that he was departing from the beaten track of 
theological doctrine. For present purposes it will suffice to quote a 
passage from Su&rez’s own defence against these accusations — which, 
it should be added, were never substantiated. Writing from Valladolid 
to the General of his Order, Everard Mercurian, 1 SuArez at once 
explained and justified the methods he employed in his classes: 

Although there may conceivably have been a multitude of reasons for reproaching 
me thus, one principal reason lies in the method of lecturing which 1 adopt, a method 
different from that followed by the majority of persons here. For it is customary to repeat 
from notes, reading the subject matter in accordance with traditions handed clown from 
one person to another, rather than examining it profoundly and drawing it from the 
original sources — that is to say, from sacred and human authority, and irom reason — eat it 
matter being treated in due pioportion I have attempted to escape from this proccduit 
and to approach more closely the root of the various questions; and in consequence of this 
attempt, my discourses would appear, as a general rule, to he characterized by a certain 
novelty, whether in their outward foim, in the manner of exposition, in the arguments 
employed, in the solution of difficulties, in the raising of certain doubts winch others 
purposely refrain from discussing, or in yet other points which continually arise. This, in 
my opinion, is the reason why the truths expounded, though they are not new in thernsi lees, 
nevertheless become new in the method employed or in their depaiune, m a certain ex- 
tent, from the narrow path of notebooks. 

In laying his case before the authorities at Rome, Suarez had 
submitted both the accusations against him and a detailed statement 
of the doctrines he himself had set forth. The authorities appear to 
have found little of interest in the accusations, but they wei e impressed 
by the qualities revealed in Suarez’s own statement. The result was 
that in 1580 he was called to Rome to teach theology. There he taught 
in the Roman College for five years, and would doubtless ha v e remained 
much longer had his health not given way. Reluctantly the new 
General of the Order, Claudius Aquaviva, who thoioughly appieciated 
Sudrez’s abilities, sent him back to Spain. 

Nearly twenty years later, in 1604, having become involved in 
a more serious doctrinal controversy, he journeyed to Rome again. 
With the controversy itself we are not here concerned, but it is in- 
teresting to note that, had he been ambitious for high office, Suarez 
might have availed himself of this occasion, in the opinion of his 

1 Under the date of July 2, 1579 The letter is reprodin cd m fuc simile by S< orruillc, op. at , Veil 1, 
facing p. 161. 
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biographers, 1 to secure an important appointment at the Papal Court, 
and possibly a cardinal’s hat. But though aware that he stood high 
in the favour of Pope Paul V, he had no desire for such advancement. 
He had devoted his life to theology and philosophy, and his purpose 
was to continue his programme of study and writing in those fields. 
Therefore he requested — and after some difficulty obtained — per- 
mission to return to his professorship. 

On his way homeward business of a delicate nature entrusted to 
him by the general of his Order took him to the royal court at Madrid. 
Here, too, he found it necessary to decline offers which must have 
appealed to a more ambitious man. King Philip III and his favourite 
minister, the Duke of Lerma, impressed by Suarez’s vast learning 
and ability, sought to retain him at court in order that they might 
profit by his counsel in matters of church and state. But in spite of 
persuasion and pressure brought to bear upon him, the theologian 
steadfastly refused to remain in Madrid. 

This was not the only intervention of the rulers of Spain in 
Suarez’s career. Some years before, Philip II, having recently added 
Portugal to his extensive domain, had become interested in filling 
a vacancy which then existed in the faculty of theology at the Uni- 
versity of Coimbra. Philip was not long in deciding that Suarez was 
the person best qualified to become frima professor of theology at 
the great Portuguese university. The appointment, however, seriously 
interfered with Suarez’s own plans. He had already given a quarter 
of a century to teaching, and had recently come to Salamanca in the 
hope that he might there be permitted to devote himself wholly to the 
writing of numerous treatises which he had long had in mind. More- 
over, he had suffered a good deal from illness and he feared that the 
climate of Coimbra might further interfere with his health and con- 
sequently with his plans for writing. Therefore he sought to be 
relieved of the appointment, even going in person to lay the matter 
before the king, then sojourning at Toledo. At first success seemed 
to attend his efforts, for he was permitted to return to Salamanca and 
resume his work. But early in the following year Philip renewed the 
appointment, and Suarez realized that further resistance was useless. 
He did, indeed, seek permission to delay his departure in order to see 
his Disfutationes metaphysicae through the press. But the king, 
anxious to have the matter settled, insisted that he take up his new 
duties at once, and Suarez, in somewhat reluctant obedience to the 
royal command, left Salamanca for Coimbra in April 159 7. 

There, with occasional intervals of travel, he fulfilled the duties 
of pritna professor of theology for nearly twenty years. Several times 
he sought relief from these duties in order that he might give his whole 

1 Scorraille, op. ctl , Vol. ii, pp. 102-4 
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attention to the preparation of the great folio volumes which were to 
be the fruit of his years of study and teaching. But it was not until 
late in 1615, less than two years before his death, that he was allowed 
to retire from his professorship. Even then, however, he was not free 
from duties which called him away from his books. 

The last and perhaps the most difficult of these outside tasks 
laid upon him was that of mediating in a bitter dispute which arose 
in Lisbon between the ecclesiastical and lay authorities. From June 
onward, through the summer of 1617, Sutircz taxed his strength in 
persuasion and argument, first with one party and then the other, 
in the hope of bringing about a settlement of the controversy. Lie 
was in his seventieth year, and the long hot weeks of journeying to 
and fro in the city, of attending conferences and writing reports, took 
their toll of a constitution which had never been robust. Still the 
controversy dragged on, and he continued his labours. But the task 
proved too great, and in September he was stricken with dysentery 
and fever. At first the physicians in attendance, among them the chief 
physician of the royal court, were hopeful of his recovery. But age 
and the tiring work of the summer turned the balance against him. 
After an illness of twelve days, he died on the twenty-fifth of Septem- 
ber, mourned not only by the members of his Order but by all who 
had come in contact with him. We are told, indeed, that it was a 
distinguished Dominican who exclaimed upon learning of Suarez’s 
death: ‘The Church of God has today lost the gieatest genius it 
has had since St. Thomas.’ 1 


In these pages no attempt can be made to discuss all of Suarez’s 
writings. At most it will be possible to say only a few words m passing 
about them before examining in more detail the three works fiom 
which selections have been chosen for the present numbci of the 
‘Classics of International Law’. There were in all seventeen long and 
to many modern readers accustomed to digests and other shoit tuts 
in their reading — forbidding treatises, filling twenty-three pondcious 
tomes. 2 In the modem Opera Omnia , published in Palis during the 
latter half of the nineteenth century, they fill twenty-six stout volumes, 
with two additional volumes of critical apparatus and indexes. 

Suarez’s first book, De verbo mcarnato, appeared in 1^90. In the 
ensuing twenty-three years he published twelve more volumes I hs 
remaining works, left in manuscript among his papers, were printed 

1 Scorraille, op. at., Vol. 11, p 350 

2 For an excellent account, of SuHre/.’s works, sec Scorraille, ilnil , especially the chapter entitled 
‘Les CEuvres’ 

Mention should also be made of Suarez’s numerous Camilla , or opinions, for tie was fru|iiintly 
consulted on a great variety of theological, legal, and other matters. Set Scorr.tillt, Vo! n, pp 277 
250-1. 
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posthumously over a period of some forty years, the last appearing in 
1655. In these treatises Suarez covered, with the thoroughness and 
erudition which characterized all of his work, almost the entire field 
of theology. There were, it is true, a few subjects upon which he 
touched only incidentally, no doubt with the intention, if time per- 
mitted, of dealing with them subsequently in his usual comprehensive 
manner. But apart from these few lacunae, he may be said to have 
erected ‘a theological edifice which, while necessarily resembling its 
predecessors both in general design and in use of materials, yet bears 
all the marks of a singular originality and force’. 1 

Of his style it may be observed that he did not consider brevity 
a virtue essential to the theologian. What he sought was rather com- 
pleteness in thought and presentation. He was by nature neither a 
propagandist nor a controversialist. Hot dispute and emotional colour- 
ing are not to be found in his measured analyses and arguments. Nor 
was he interested in stylistic ornaments and rhetorical appeals. The 
language of cool reason, of unflinching logic and scientific detachment, 
is not likely, especially when applied in the realm of abstract ideas, 
to be suffused with purple passages. Suarez, in short, is not easy 
reading, but those who are prepared to invest some time and patience 
in the perusal of his books will find their investment yielding rich 
returns. They will discover themselves in the presence, so to speak, 
of a serene but profoundly intelligent mind, gifted with exceptional 
powers of penetration, of analysis, and of logical exposition; a mind 
deeply versed — one might almost say steeped — in the writings of the 
earlier Schoolmen, of the Church Fathers, and of the great philosophers 
of antiquity. 

They will discover also that Suarez was the master, not the slave 
of his vast learning. He had read with a purpose, and he wrote toward 
a goal. In part, that goal was the collection and restoration of the 
philosophical and thcologic.il heritage from the past centuries. In this 
sense Suarez stands between two eras, transmitting the treasures of the 
old to the new. But his real purpose was something more than trans- 
mission. All the concepts, doctrines, and theories which he brought 
together were critically examined in the light of unimpeachable 
authority and scrupulously tested by reason. If he found them to be 
wholly erroneous, he rejected them; if inaccurate, he corrected them; 
if they were poorly defined, he supplied a more adequate definition. 2 

1 ‘Francisco Sudrez,’ by the Venerable A. L. Liliey, SI A , Archdeacon of Hereford, 111 The Social 
and 1’oIiUcal Ideas oj Some Great Tlunheis of Ike Sixteenth and Seventeenth Centuries, edited by F. J. C. 
Iiea.rni.haw (London, 1926), pp 92-3. 

2 Describing ‘the spirit which motivated his writings’, Professior Herbert Wnght quotes the 
following revealing statement from Su&rez's De Veibo Incarnate ‘Before all I can affirm, as I shall 
always afiirm, that my one ambition, which I have endeavored to realize without flinching in the face 
of anv labouT or effort, has always been to know and to make known the truth and nothing but the truth. 
A partisan spirit has never inspired, and never will inspire, any of my opinions I have never sought 
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Thus he winnowed out the chaff of ignorance, of needless subtleties 
and dubious axioms; and he restated and redefined fundamental con- 
ceptions and doctrines, adapting them to the changing conditions of 
a newer age. A learned French writer who spent many years in the 
study of the Spanish theologian’s life and works has summed up 
Suarez’s contribution in three pregnant words : simplification, rectifica- 
tion, and development . 1 His position, not in one but in two great 
domains of thought, has been recognized by those whose authority 
cannot be gainsaid. Here it must suffice to cite but two strikingly 
parallel examples of such recognition: the first is the designation of 
Su£rez as the ‘prince of theologians’ by Pope Alexander VII ; 2 and the 
second is the title of ‘prince of modern jurists’ bestowed upon him by 
a learned American of our day, who is himself universally recognized 
as a master of jurisprudence. 

It is not for the layman, to assess, or attempt to assess, the im- 
portance of Suarez’s contribution to theology. Here our concern must 
be with the jurist rather than with the theologian, and lienee the 
remaining pages of this introduction will be devoted to Suarez’s 
contribution to legal and political philosophy. 

In one sense, of course, it may be considered inaccurate to speak of 
him as a jurist . 3 Though he delved deeply into the theory of law, he 
was not a judicial expounder of the law and its principles. Nor was it 
his purpose to provide a text for the legal profession. It was as a 
theologian that he approached law, and he dealt with it as a moral 
science . 4 He realized, however, that the relationship between law and 
theology might not be apparent to all, and he therefore took .some pains 
to set forth, in the preface to his treatise Dc If gibus, tic Deo legislature, 
the reasons which, m his view, justified the ‘discussion of laws’ by a 
‘professional theologian’. 

In the first place he pointed out that theology is deeply com erned 
with questions of moral rectitude, and such rectitude is Intimately 
related to law ‘as the rule of human actions’. 1 ' 'I 'his being the case 
the ‘study of laws’, so Suarez declares, ‘becomes a large division of 
theology ’. 6 

anything more than the truth, and I desire tli.it those who read mv hooks should si rk il in tin ir turn 
Wright, ' Suarez and the Stale’, in I'liuiribcn Siuirtu, Aihlic'*\e\ tu l 'onnttniw/iitwn nj ht\ ( nutributiiin 
to Intel national Law and Politic'., 1 tehveml al the ( allialu I mrautv i>l I maun, \n Ifml nn t (W.i.limg 
ton, 1933), p. 43 

1 Siorraille, op. cit , Vol. n, p. ^ |. ( f. the statement ot Professor ( .undo Harr u '1 u lit , ' Purlin a 
aim y I reauon son las notas espei fin as del gsmu, \ Stian / lo fin' im in stnmuhli mi rite ’ Inlttiiui itiint 
Uilas Uipaholes ilelbiglo X FI- I'timcnco Snaret (Valkirlolul, n;3t), p ho, Ihisuork ishastd on hiturt, 
delivered by the author at the Hague Academy of International Jam m 11,33, and pubhdiid in the 
Academy's Kecuetl (let Court, Vol. 43, pp vScj'ssi 1 Siorraille, n/> ,1/, Vol 11, p tv 

J Cf. L. Holland's essay on Snare/ m I cs fondtitcut s du droit mtn nahnual (Paris, t f KM)*pp i j pcjK, 

4 See the statement of Luis Le^az y Liu umbra m 1 ) is essay ' I Rk htsplulosuplue di*s h nun im us 
S uarez * published in the Zethchnfl fw Qjjenlltche ? Recht, XIV (Vu •nua, i <| 3 1), p e 7 3 ; and of Jirinrn h 
Rommen, Die Staalslehre du Franz Suilrez, h.J . (iMuiuhen-Gladhac 11, Germany, iijjf i), pp H t } . 

5 De legibus, Preface, infra, p. 13. Ibid. 
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It was his custom, as a theologian, to rest his statement, not upon 
a single proof, but upon several. He therefore observed as a further 
justification that theology is concerned with ‘the consciences of men’; 
and, since ‘rectitude of conscience rests upon the observance of law’, 
it followed that the study of law in its binding effect upon the 
conscience pertains ‘to the province of the theologian’. 1 

What, however, of the theologian’s approach to the field of law ? 
It differed, as Suarez pointed out, from that of the Roman jurists and 
the moral philosophers. Their chief concern was with the political 
commonwealth and the proper development and application of law 
for what, in their conception, was the best government of the common- 
wealth. As a standard, both the philosopher and the jurist turned to 
moral philosophy. But their philosophy was not theology. It was 
evolved upon a lower plane, so to speak, and therefore the juris- 
prudence developed in connexion with such a philosophy could, not 
be expected to rise above its own standard. 

The treatment of law by theology, however, is on a ‘loftier plane’. 2 
For theology, Suarez explains, ‘takes into consideration the natural law 
itself in so far as the latter is subordinated to the supernatural order, 
and derives greater firmness therefrom ; whereas it considers the civil 
laws only by way of determining, according to a higher order of rules, 
their goodness and rectitude, or by way of declaring, in accordance 
with the principles of the faith, the obligations of conscience which 
are derived from the said civil laws’. 3 After alluding to theology’s 
special interest in canon law, Suarez adds: ‘Accordingly, with respect 
to all of these systems of law, theology conducts a divinely illuminated 
inquiry into the primary origins and the final ends.’ 4 And finally, 
having revealed as the result of this inquiry, the origin and nature of 
law, theology also ‘clearly reveals the way in which all laws are standards 
of human action subject to the conscience, and thus reveals also the 
extent to which they conduce to merit or dement for eternal life.’ 5 

So much by way of the theologian’s approach to law. Obviously 
it differs m many respects from that of the lay jurist. Suarez modestly 
considered himself only a theologian, maintaining that his knowledge 
in other fields was merely due to the requirements of his profession. 
The fact remains, however, that there have been many other theo- 
logians, but none of them has displayed such a mastery of juris- 
prudence as is evidenced by Suarez in his treatise; and few have 
equalled him in the field of political philosophy. 

As is but natural, his contribution to jurisprudence has been 
widely recognized by his own countrymen, of whose views we may 
here cite three by way of illustration. A distinguished Spanish states- 
man and jurist, Rafael Conde y Luque, declared in his preface to a 
p. 14 2 Ibid , p. 16. 3 Ibid. * Ibid. 5 Ibid. 
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Spanish translation of the De legibus 1 that, important as are Suarez’s 
other writings, his juridical doctrines represent his most creative work. 
The treatise On Laws, according to Camilo Barcia Trelles, 2 a learned 
publicist who has familiarized himself with the writings of the Spanish 
School, is c a veritable juridical encyclopaedia’. A third writer, whose 
study of Suarez’s legal philosophy and its background is embodied in 
a scholarly monograph, makes the following assertion: 3 ‘Without deny- 
ing or minimizing the value of Sudrcz’s contribution in other depart- 
ments of juridical science, I firmly believe that his philosophical 
investigations in the domain of law possess a much greater importance.’ 
As we have already seen, Suarez did not, however, approach his in- 
vestigations as a lay jurist. ‘In writing the De le gibus', the same author 
continues, fit was not Suarez’s aim to produce, in the strict sense of 
the term, a work on the philosophy of law, nor indeed to compose 
a juridical encyclopaedia. His intention and the scope of the treatise 
are much more ample. He does not begin with the concept of ius but 
with the idea of lex ; all matters which pertain to the latter he deals 
with in their many and various aspects (except for the physical aspect, 
which he touches upon only incidentally); and his point of departure 
is theological, even though his subsequent development and study of 
the problems treated are nearly always confined within purely 
philosophical limits. Thus we encounter in his treatise metaphysical 
questions, a theory of ethics, a philosophy of law, a juridic al encyclo- 
paedia of civil and canon law, and theological disquisitions on the 
legislative phase of the Sacred Scuptures.’ 

The political theories of Suarez, while less fully developed than 
his legal philosophy, are of far-reaching impoitance. They were 
founded in part, as was the case with so many of his contributions, 
upon the doctrines of St. Thomas Aquinas. But Suarez amplified and 
developed those doctrines, oiganizing them into a system ol political 
philosophy. His conceptions of society and the state, of popular 
sovereignty, of the nature and purposes of government and legisla- 
tion, are worthy of careful study by modern political scientists and 
statesmen. 4 

Su&rcz, however, did not limit himself to law and its philosophy, 
and to the political groups or states within which law is foi undated 
and applied. Fully aware of the obvious fact that such political groups 
do not and cannot exist in isolation, he realized also the need of a bodv 

t Tratailo dc l<n Icyes y de. Dios, Icgislador, translated iiy 1 ). [.lime '! nmilii.inn KijkjII f i i cols , 
Madrid, 1918-21), l'rologo, p xx 

2 Op. cil , p 28. 

3 Luis lietasens Suites, La bilowjm del de>eclw de I'rannuo Sml ns (Madrid, 11, .>7), pp Ho, .Hu 

4 That legislator may well find a knowledge of Sutfre/.’s treatise uv ful is iiidu ,m d hv (In la, 1 that 
in the records of the Spanish Parliament ‘it is not unusual to ciiiouuUr iitiitions of the npimnns ol 
Sufircz on the origin of authority and other similar lopus’. -Roman Ri.i/a Martinez Osorio, In InUr- 
prelacion delas Icyes y la doclnna de Francnco Suarez (Madrid, 1925), [1. t note 
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of rules to govern the relations between and among the states. He 
believed that those rules existed, in the form of a law of nations, and 
that as such they ‘are indeed true law '. 1 He therefore proceeded to 
supply that law with a moral and philosophical justification. In sup- 
port of this statement we need only refer the reader to the last four 
chapters of Book II of the De legibus , 2 in which Suarez sets forth his 
philosophy of both international law and an international community. 
These chapters, together with his Disputation De hello , 3 are in sub- 
stance though not in form a tractate on international jurisprudence, 
a statement of the principles of law applicable to the relations of states, 
whether in peace or in war. 

Before proceeding to an examination of the conceptions expounded 
by Suarez, two other matters must be considered. The first is the 
question of the relative positions of Victoria and Suarez in the history 
of international law. The second is the difficult problem of the 
relationship between Su&rez and Grotius. As the present writer has 
previously had occasion to deal with the first of these matters at some 
length, he ventures here to repeat a few passages which have been 
published elsewhere . 4 

‘Victoria was a practical man as well as a theorist, and a profound 
student of law in its various aspects. But when he found himself face 
to face with the American problems thrust upon his country by the 
western voyage of Columbus, he deemed it his duty to furnish a solu- 
tion, and in furnishing the solution, he dealt with conclusions rather 
than with the premises leading to such conclusions. With the solution 
his work was complete; his task was finished. Yet even if we accept 
the conclusions and the reasoning by which they could be applied, not 
merely to a single concrete case, but to all concrete cases of a like 
nature, when and as they might present themselves, we still would 
need a philosophy which would justify and integrate the abstract 
principles behind the conclusions. This philosophy was the contribu- 
tion of Su&rez, although it may not have been his conscious purpose 
to complete theoretically what Victoria had begun practically. 

‘If it may not be said that Victoria passed the torch of the new 
learning m matters international to the hand of Suarez, there was, 
nevertheless, an interval of but two years between the demise of the 
founder of the modern law of nations and the birth of him who was, 
to reiterate what cannot too often be stated, to furnish law with its 
indispensable elements, and to state and define the different kinds of 
law, assigning each to its place, in such a way as to leave as his legacy 
to the world a law with a philosophy and a philosophy of law. Although 

1 De legibus, Bk II, chap, xx, sec. 3, mfia, p. 352. 

1 Infra, pp. 325-37 3 Infra, pp. 799 -865. 

4 J B Scott, The Catholic Conception of International Laio (Washington, 1934), pp 128-30, 

1569 74 


e- 



Introduction 


16a 

Su&rez never stood in the presence of the maestro , he studied at 
Salamanca and grew up in its noble traditions. St. Thomas Aquinas 
had become, as it were, through Victoria, the patron saint of the 
university, so that Suirez lived, in very fact, his impressionable years 
in an atmosphere absent elsewhere — the atmosphere of Victoria, en- 
larged and enriched by the spirit of Aquinas. This atmosphere of 
Victoria was very real, because the doctrines which he had developed 
and taught during the twenty years of his professorate at Salamanca 
were in turn professed with the earnestness of disciples by those who 
had sat at the feet of the master. And truly it may be said that these 
doctrines not merely entered into, but were indeed the very foundation 
of what was to be known, in centuries to come, as the “Spanish School 
of International Law”. 

‘And so it happened that, when Suarez himself was ready to add 
his incomparable contribution to the Spanish School, he found a law 
of nations already in existence, not wholly lacking in philosophy — for 
none can deny that Victoria was a philosopher as well as a jurist — but 
nevertheless lacking a complete philosophical development. 

‘The philosophy of Victoria was, however, for an occasion, or 
rather to bring a concrete situation — arising from the discovery of the 
New World — within the law of Christendom, thus universalizing it; 
whereas the purpose of Suarez was to state the law universal and its 
elements in the abstract, with sufficient reference to concrete instances 
to give it a substance and a body. With Victoria, the philosophy of 
law was subordinated to its application; with Suarez, the desideratum 
was the creation of a philosophy which would permeate not merely 
one form of law but all law, and would therefore apply not to a single, 
but to every concrete situation. Each, as it were, stands by himself; 
each is independent of the other; but together, through the combina- 
tion of the concrete and the abstiact, they gave, to nation and to 
nations, law and its philosophy. 

‘Victoria’s reputation as an international lawyer depends upon his 
application of the general principles of justice in relation to the one- 
great concrete fact of his day and generation — the discovery of the 
Americas. 

‘The reputation of Suarez, on the other hand, does not depend 
upon his treatment of any single concrete situation of his own day or 
of any other day. His statement of law and its philosophy was in such 
terms as to apply equally to his day or to any other day. 

‘Through the discussion of a concrete situation, Victoria foi ulu- 
lated the principles of the modern law of nations and pointed the way 
to their philosophic conception; through the discussion of theoretical 
positions, Sudrez developed, we may say, a philosophy of law applicable 
to concrete situations. From a different approach, they reached a 
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common goal — the establishment of a single and universal standard of 
right and wrong in the relations of individuals within a state, in the 
relations of states with one another, and in the relations of the inter- 
national community composed of these individuals and of these states.’ 

Next of Suarez and Grotius. A few years ago a distinguished 
publicist of the Netherlands made certain interesting observations on 
Grotius’s long-lost commentary De iure praedae , the manuscript of 
which was discovered in 1864, and first published some four years later. 
This publicist, Dr. Jan Kosters — who became Vice-President of the 
Supreme Court of his country — found upon examining the commentary 
that it contained what appeared to be a summary of Suarez’s classic dis- 
tinction between the ius gentium or law of nations as international law 
and the older ius gentium comprising those laws which are common 
to the domestic legal systems of all, or nearly all, peoples. 1 But 
Grotius’s commentary was written about 1604, and Suarez did not 
publish his De le gibus ac Deo legislator e until 1612. How then could 
the earlier work contain a ‘summary’ of a fundamental distinction set 
forth in a later work ? 

This question led Dr. Kosters to examine the ‘summary’ with 
considerable care. He discovered that in the original manuscript it 
was written on a small sheet of paper marked to be inserted at a given 
point in the text. Studying the insertion, he found that, though 
written in the hand of Grotius, it showed a distinct variation from the 
handwriting of the main manuscript, the letters being both smaller 
and firmer. 2 These investigations brought Dr. Kosters to a conclusion 
which, in turn, pointed the way to what was, if not a demonstrable 
certainty, at least an important implication. The conclusion is that 
the inserted passage was written, not in 1604, but at a considerably 
later date. Next of the implication. 

There is good reason to believe that although Grotius did not 
publish the De iure praedae (except for the twelfth chapter, which was 
detached and issued as the Mare liberum in 1609), he long toyed with 
the idea of developing it into a treatise on the law of nations No 
doubt he thumbed it over from time to time, and eventually — as 
we now know — he did incorporate much of it, both in spirit and 
in substance, in his famous De iure belli ac pads of 1625. Under 
the circumstances, therefore, it appears not unreasonable to assume 
that when Suarez’s De le gibus appeared in 1612, Grotius read it with 
interest and promptly jotted down, in his own words, a summary 
of the important distinction between the two kinds of ius gentium, 
inserting the summary in an appropriate place in his unpublished 


1 Les jondements du dtoiL des gens (‘Bibliotheca Visseriana’, Vol iv, Leyden, 1925), pp. 41-3 

2 The present writer is able fully to confirm Dr. Kosters’ observations after examining- a collotype 
reproduction of the manuscript and of the inserted sheet of paper. 
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manuscript. 1 Later, when he came to write his De jure belli ac 
pads , he found it convenient to incorporate the substance of the 
distinction in his text. 2 

But if this be so, why (it may be asked) did not Grotius openly 
acknowledge his indebtedness to Suarez in his text 3 — as he did to 


1 It may he of interest here to compare the views of Sudrcz with the statements i out aims I in 
GroUus’s insertion. The following are the more important passages written by Suarez on tlu* two types 
of ins gcnlimn\ 

For the clearer presentation of this point [he says], I shall add that a partii tilur matter (as I infer 
from Isidore and other jurists and authorities) tan he subject to the ms gentium in either one of 
two ways: first, on the ground Llial Lius is the law who h all the various peoples and nations ought 
to observe in their relations with each other; secondly, on the ground that it is a laxly of laws 
which individual states or kingdoms observe within their own borders, but whith is called ins 
gentium because the said laws are similar [in cadi instance] and are commonly accepted. 

The first interpretation seems, in my opinion, to correspond most properly to the actual lies 
gentium (law of nations) ns distinct from the civil law, in accordance with our exposition of the 
former. . . 

The second kind of ius gentium embodies certain precepts, usages, or modes of living, which do 
not, in themselves and directly, relate to all mankind; neither do they have for their immediate 
end (so to speak) the harmonious fellowship and intercourse of all nations with re spec I to one 
anoLher. On the contrary, these usages are established m each state hv a process of government 
that is suited to the rcspec tive courts of eac h. Nevertheless, they are of sue h a nature* that, in the* 
possession of similar usages or laws, almost all nations agree with one another; or at least they 
resemble one another, at times in a generic manner, and at times spec ilie alls , so to speak 

This fac t may be illusliated, moreover, by means of examples . . given by Isidore [ /■ i\mnli>gie\, 

Iik. V, chap, vi] . . that is to say, such examples as the m c opinion ol plac c s h\ set dement, mutl'TS 
relating to buildings, those relating to fortifications, and the use of monos ; even many private 
contracts may in this [secondary] sense he said to pertain In the ncs gentium; as, lor instance, 
contracts of purchase and sale, and of like nature, engaged in In* tile individual nations internally. 
Under this same head I should place the matter of postliminium, if indeed then is a real agreeim ul 
among the nations on that subject; for, as I have said, it seems rathe r to rt late vers i loselv in i ml 
law. . . 


,. .it is easy to explain the source of tile great siimlants of forms in whuhthul iass c msN among 
the various nations; although, m other respects and esxentialls . this phase of the tus gentium is 
[simply] civil law. The explanation regarding that sumlaritv is, parlis, lli.it tie* resi inbl.iiu e i, 
not alvvajs perfect, but lies only m a certain general and common character, as I base explained 
above, partly, that such a common ihnr.u ter, although it is not in an absolute sense den veil from 
natural law, is nevertheless so closely related to and so thorcmglils ill accord or hariuou*. with, 
nature, that through it the individual nations c mild easily have la cu l< d to adopt lie role s in • )in , 
lion; and partly, that tradition and a mutual ninlalion, dating Irnin tin In ginning of the human 
race and growing with tile growth and dissemination ol that r,u t , mas have addi d their mtlm in <■ 
in this matter. (Delcgtbus, Bk. II, chap xix, sec s 8, 10, and c leap. \ v, sc i r, iitfni, pp tty, tpi so, 

350 


The text of Grotius’s insertion reads- 


These* examples |of the* tns gentium], moreover, are of two kinds l-m smin have tin lore c ol an 
international pne t, as have those just mentioned ; others have not lh.ct Ion c , md the a i A.implc , 

1 should prefer to c lassily under the head of ac c epte-d c uslom rathe r than nodi r that ol law 1 van 

the latter, however, are frequently spoken of as being part of the- ms gentium, a, in tin mu i,i 

relating to servitude, or to certain kinds of c onlr.it t, or to order of sue i c who h all or at h a ,1 

the majority of peoples have adopter! in identical form, whether by mutation or bv c ham c, win o 
this was expedient for them [respeeliveh ] as individuals Win re fore II is permimblr for individual 
stales to depart from sue li prac tires, sine e the latter have been ml roihn rd not bv at turn in t mini ion 
but [by the respective states,] uetlng singly. For, similarly, not every thing lh.ct is * nslo marv 
among the majority in a given stale will constitute law, but oiilv that whu h looks toward a mutual 
communication [of benefits] among the* < iti/cns For there are many instances not ed public Iml 
of private custom — such as those compiled in great number by the aiitic|uariaos and relating to 
clothing, banquets, funerals — which the individual heads of households are free in disc ard, ac c circling 
to their own judgment, even though such customs have been generally ac c epic d (he utre firueiiue, 
chap, u) 

2 See the Piolegomena of the De litre belli uc pacts, sec 53, 

3 Those familiar with Suarez’s great contributions have* long been puzzled bv Urntius's attitude* 
toward him. Thus Sir Robert Phllhmore alluded to the problem some eighty vears ago in the* preface 
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certain other authors in the Prolegomena of his treatise of 1625 — 
instead of limiting his acknowledgment to four brief and casual 
references to the Spanish theologian in the notes to his text ? From 
internal evidence there is little doubt that he was influenced by Suarez 
not only in his conception of the ius gentium but also, as Dr. Kosters 
points out, 1 in his theories on natural law. It would seem that Grotius, 
although appreciating Suarez as a jurist and a philosopher and profiting 
from his writings, had some reason for not invoking the authority of 
the Spaniard. What that reason was we may only surmise, but there 
is some justification for suggesting that it had to do with certain 
political doctrines professed by Suarez. What were these doctrines ? 

In the course of his treatise on law Su&rez found it necessary to 
discuss the legislative power and therefore various theories of govern- 
ment. And he laid down as fundamental to his subject the principles 
that the form of government depends upon human choice, 2 that civil 
power, fin the nature of things, resides immediately in the community ; 
and therefore, in order that it may justly come to reside in a given 
individual, as in a sovereign prince, it must necessarily be bestowed 
upon him by the consent of the community’. 3 Furthermore, in a 
monarchy ‘the monarchical nature of the government of such a state 
or province is brought about by human disposition, as has already been 
shown; therefore, the principate itself is derived from men. Another 
proof of this derivation is the fact that the power of the king is greater 
or less, according to the pact or agreement between him and the 
kingdom; therefore, absolutely speaking, that power is drawn from 
men’. 4 Now Suarez, as a political philosopher, felt that the granting 
of this power by the people was a serious matter, and that once 
bestowed it should not be lightly taken away, for such action would 
endanger the necessary stability of government. Nevertheless, the 
community had always the right and capacity to withdraw the power 
in question for good and sufficient reason, because ‘after that power 
has been transferred to a given individual, and even though it may pass 
as the result of various successions and elections into the possession of 
a number of individuals, the community is always regarded as its 
immediate possessor, because, by virtue of the original act of investi- 
ture, it is the community that transfers the power to the other 
possessors’ 5 

Thus, though rightly favouring a stable government, Suarez holds 
that a community would have just cause for depriving a ruler of his 


to tht first edition of his Commentmies upon International Lata, and subsequently added (Vol. i, p 404 11., 
3rd ed ) ‘ It is remarkable that the very able dissertations of Suarez on Natural, Public, and Inter’ 
national Law, are nut notned by Grotius ' See also the comment of I’. IV Sherwood 111 Grotius Society 
Ti ansachom, Vol. 12 (Loudon, 1927), p 19 

1 Op cit., pp. 45, 47 2 £>e legibits, Book III, chap iv, tnfi a, p. 382. 

3 Ibid , p 384. 4 Ibid , p 386 s Ibid , p. 389. 
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power if ‘he lapses into tyranny ’. 1 Indeed, in his famous treatise 
Defensio fidei catholicae et apostolicae adversus anghcanae sectae errores 
he went so far as to approve of tyrannicide under certain conditions . 2 
Referring again to the subject in his disputation on war Suarez asserted 
that the state as a whole might rise against a tyrannical king, the reason 
being that ‘the state, as a whole, is superior to the king, for the state, 
when it granted him his power, is held to have granted it upon these 
conditions: that he should govern in accord with the public weal, and 
not tyrannically; and that, if he did not govern thus, he might be 
deposed from that position of power ’. 3 

These doctrines were not acceptable in the leading monarchies 
of Grotius’s day. Two rulers, indeed, showed their displeasure in no 
uncertain terms when they learned of Suarez’s views on tyrants as set 
forth in his treatise Defensio fidei . James I of England, against whose 
attempt to impose an unwelcome oath of allegiance the treatise had 
been written, had the volume publicly burned in front of St. Paul’s 
Church in London. And it met a similar fate in the France of Louis 
XIII and Marie de Medici . 4 5 

Now Grotius had been in England where he had enjoyed moie 
than one audience with Janies I ; and in later years, when he wrote Ins 
treatise De iure belli ac pads, he was living as an exile in Paris, dependent 
upon the hospitality of Louis XIII and upon a somewhat irregular 
pension from the royal treasury. In his straitened circumstances he 
felt it highly important to have the favour of princes, for he hoped to 
enter into the service of one or another of them. 'Therefore in pre- 
paring his great treatise he took care to avoid refei cnees, as he himself 
puts it, to ‘any controversies of our own times’ p and it is not unlikely 
that for similar reasons he deemed it unwise to make anything more 
than a few casual citations of Suarez, thus relegating to the position 
of a minor authority, as it were, the Spanish theologian whose wiitings 
had roused the ire of reigning monarehs. 

In any event, whatever his motives may have been, the fact 
remains that the great Dutch jurist was acquainted with the Dr Irgtbu r 
or he would not have cited it. And in view of this fact, as well as of 
the marked similarity between certain of his own conceptions and those 

1 Da lepbui. Ilook III, chap, iv, tiijia, p 4K7. 2 Si uifm, pp 711 If. 

3 Injra, p 855 Some further (list ussion of Suarez's pulit 11 al tin nm s will In found mi pp 21 .1 j ^ ,1 

of the present Introdui tion 

4 Suarez composed the Jirfemio fidei (although with soirn rthnl.uin I in uuse of his dislasli fm 
controversy) al the reciuest of the Holy bee thu«n to Ins approval of tin dm trim o| i\ ratine eh tin 
treatise caused dlslurbain e 111 the minds of ect lesuislu al, ns well as temporal, nut horn 11 s As it li tjipi n< d 
the general of Su&rez’s order had but recently issued a det ree forbidding Jesuits to w rite on the suliji 1 t 
It was admitted, however, that Snare/, had never been informed of tins dr < ree, and in dm < nurst 
protests from within the Churth faded Neither then nor later was the tieatise ultn i.illv 1 oiiilemned 
by the ecclesiastical authorities, and to-day it is recognucd as .in important loulribiilion to polite al 
philosophy. See Scorraille, op. cit., Vol. li, bk. iv, iliap. iv, espe< mllv pp 214-21, 

5 Prolegomena, sec. 58 
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of the Spaniard, it is difficult to believe that, in. preparing his treatise 
On the Law of W ar and Peace , Grotius failed to avail himself fully 
(though without due acknowledgment) of Suarez’s masterly treat- 
ment of natural law and the law of nations. 

* * * * * 

Reference has already been made to Suarez’s political doctrines , 1 
and it will be necessary to give some further consideration to them 
here by way of introduction to his theories on law. He conceived of 
government with appropriate powers as being not only just but £ in 
complete harmony with human nature ’. 2 Harking back to Aristotle 
he declared that man was ‘a social animal 5 with a natural and proper 
desire for a communal form of life. This desire manifested itself first 
in domestic unions, but since these were insufficient to meet expanding 
human needs, men were led to form political groups. Now a political 
group is not an unorganized mob, ‘a kind of aggregation, without any 
order, or any physical or moral union ’. 3 If it is to assume a truly 
political character, to become what Suarez terms ‘a perfect com- 
munity ’, 4 it must possess the qualities of unity and order, and these 
in turn can be obtained only through some form of organization and 
government. And a fundamental requisite of government is, accord- 
ing to Su&rez, ‘the existence of some common power which the 
individual members of the community are bound to obey ’. 5 

As a theologian he maintained that the power of political dominion 
is of divine origin, but this view did not lead him to subscribe to the 
theory of the divine right of kings. It was his opinion that the Creator 
had lodged the power in question, not in any particular individual or 
scries of individuals, but in mankind as a whole. Viewed thus, political 
power may be termed a natural and inherent attribute of humanity, 
which remains a dormant, or rather a potential, quality until human 
beings gather together for the purpose of forming a political com- 
munity. But it is obvious that power cannot be effectively exercised 
by the community as a whole. There is, therefore, need of an agency 
in which the exercise of such power shall be vested— an agency which 
we term government. 

There are various forms of government, and the selection of any 
particular form — monarchy, aristocracy, democracy, or a mixture of 
any two or three of these — is in each instance, so Suarez maintained, 
‘dependent upon human choice ’. 6 Having chosen the form of govern- 
ment which they preferred, the members of the community in their 

1 Supra, pp rq a-15 a In essentials the political thought of Suarez is similar to that of St. Thomas 
Aquinas, but it is further developed and set foith 111 more systematic and philosophic form See in this 
connexion the comment of Recasens Sidles, op ctl , pp 124-5 A detailed discussion ol Suarez’s theories 
on the state is given in Heinrich Rommen’s book above cited 

1 De legible, Bk. Ill, chap 1., sec 2, infra, p 364. 3 Infia, p 375 

4 Inf a p 365, 5 Infra, p 376 6 Infia, p 382. 
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united capacity bestowed upon one or more individuals the powers 
necessary for the effective functioning of the government. In other 
words, as has already been indicated, 1 the full consent of the com- 
munity was necessary in transferring the governing power to a ruler; 
and it should be noted that in the opinion of Suarez, sucli a transfer 
was not to be considered as irrevocable, since the ruler could, for due 
cause, be deprived of his office. This doctrine was as applicable to 
hereditary as to non-hereditary rulers, for Sudrez points out that the 
first monarch in the hereditary line must have derived his power, 
together with the obligation not to abuse it, ‘directly from the 
commonwealth, while his successors must derive it from that same 
source indiiectly, [yet] fundamentally. Moreover, since any possession 
passes into the hands of a successor with its accompanying obligations, 
the conditions attaching to the kingly power when it was transmitted 
by the commonwealth to the first king, pass to his successors, so that 
they possess that power together with the original obligations. 

Here it may be added that dreams of world empire had no place 
in Suarez’s political philosophy. After observing that humanity as a 
whole cannot be considered as constituting ‘one single commonwealth 
or kingdom’, and that ‘men have never agreed ... to establish one sole 
head over themselves’, he continues in no uncertain terms: 

Furthermore, not even hy title of war, whether justly or unjustly, has then - at any 
time been a prince who made himself temporal sovereign over the whole world. This 
assertion is clearly borne out hy history. And therefore, the ordin.irx irmrse of human 
natuie points to the conclusion that a human legislative power of unit « rsal i h.uat n r and 
world-wide extent does not exist and has never existed, nor is it innr.dh possible that 11 
should have done so . 3 

Now a government functions not only through a sovereign or, as 
Suarez terms it, ‘a human magistracy’, but also —and indeed primal ily 
— through laws. Therefore it is essential for the state to possess and 
to exercise legislative authority. Such authority is of divine oiigin but, 
like political power in general, it has been confened by Clod upon 
mankind, not by any special grant but rather ‘through a dictate of 
natural reason’. 4 When ‘men gather together into one pci feet com- 
munity and are politically united’, 5 the law-making powei conies into 
play as a natural and essential clement of political government. It 
cannot be exercised, however, by the political community as a whole, 
and therefore Suarez conceives of it as an integral element in the 
governing magistracy which the community lias established His 
reasoning on this point is logical and unanswerable. Thus, aftci 
referring to his previous demonstrations that some form of ‘civil 
magistracy’ is essential ‘in the state for its government and regulation’, 
and that ‘the establishment of law’ is equally a necessity, he bases his 

1 Supra, p. 19 a. 2 Inf a, p. 385 2 ht/ia, p 388 * Infra, p 37 y. s /*,„/, 
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conclusion that ‘legislative power does exist in a political magistracy’ 
upon what he describes as £ a self-evident principle of law’, namely, that 
‘he who is invested with a given office, is invested with all the power 
necessary for the fitting exercise of that office ’. 1 

In one sense this law-making power was universal, according to 
Suarez, in that it existed among all peoples which made any pretence 
to political organization. But it did not and never had existed, he 
maintained, ‘in one and the same form throughout the whole world .’ 2 
Different states made their laws in different ways, according to their 
particular customs and institutions. And Suarez would not have had 
it otherwise for, just as he declined to subscribe to the theory of a single 
and all-powerful government for humanity at large, so also he rejected 
the idea of a universal human power for the making of laws. 

^ ^ ^ "K* 

Having thus briefly examined Suarez’s theories on the state, we 
are now in a position to consider his views on the various kinds of law 
applicable within and among the states. A detailed analysis of his legal 
philosophy cannot, of course, be attempted here, but in the following 
pages certain of the more important features of that philosophy will 
be dealt with. 

Now Su&rez begins with the thesis that law in the true juridical 
sense is applicable only to rational creatures , 3 that it pertains to moral 
conduct, and that thus it is essentially a rational rule or measure of 
moral acts . 4 Because man is a reasoning creature he can distinguish 
between right and wrong, but — human nature being what it is — he 
is frequently prone to ignore the dictates of reason and choose the 
course of evil rather than of good. Therefore law is necessary, accord- 
ing to Suarez; it must coerce as well as direct in order to check human 
foibles and ensure that man ‘may live as becomes his nature ’. 5 Or, to 
consider it from another viewpoint, law is not an end in itself but 
a means for securing the true welfare, peace, and happiness of those 
to whom it applies . 6 

Suarez devotes an interesting chapter 7 to the terms ius and lex — 
terms which have their modern counterparts in many European lan- 
guages, although they have no exact equivalent in English. After 
tracing its etymology he observes that ius has two principal meanings. 
It may mean the just and the equitable , 8 and in this sense it corre- 
sponds roughly to our English ‘right’ when the latter signifies primarily 
conformity with ethical standards. Again, in a stricter sense, it is em- 
ployed to indicate ‘a certain moral power which every man has, either 
over his own property or with respect to that which is due to him ’. 6 

1 lnfia, p 367. 2 Injra, p 376 3 Infra, pp 21-2 4 Infia, pp 24,37. 

s Infia,]) 38. b Infra, p 54 7 De legibus, Book I, chap n, 1 lift a, pp 27-36. 

8 Infia, pp 29-30. 5 Infra, p 30 

1560 74 
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Here ius has the narrower signification of a title in or claim against 
property which is similar to the English ‘right’ enforceable in the 
courts. But ius had also come to be used by the jurists with a meaning 
very like that of lex. Indeed, the two terms were frequently employed 
interchangeably, with the result that they were ‘considered as 
synonyms’. 1 Despite this usage, however, it was generally recognized 
that lex was the narrower term, that it did not possess the various 
broader ethical connotations attached to ius. Thus, if lex be Englished 
as law, ius must be regarded as law and something more — as being, in 
fact, a term which can be explained in, but cannot be translated into, 
our English tongue. 

Early in his discussion Sudrez found it necessary, both as a 
theologian and a jurist, to divide law into several categories. For this 
purpose he adopted, with some modifications, the classification of 
Plato, grouping his subject under three general heads: eternal law, 
natural law, and human law. Dealing first with eternal law, he 
describes it as ‘the essential principle’ of divine providence. 2 For 
present purposes it will be well to turn here to his detailed discussion 
of this branch of law, which is to be found in the early part of Book II 
of the De legibus . 3 In his jurisprudence ‘the eternal law has the first 
place, on account of its dignity and excellence, and also for the reason 
that it is the source and origin of all laws’. 4 Cicero and the philo- 
sophers, Sudrez reminds us, all refer to a supreme law, one which is 
the ‘pattern of all other laws existing in the minds of men’. 15 This is the 
law eternal, residing immutably and from eternity in the mind and 
will of God, a law not promulgated in the ordinaiy sense yet all- 
inclusive in its scope. For ‘all moral actions’, we are told, ‘in some way 
come under the eternal law’, 6 and indeed Suarez cites St Augustine 
to the effect that ‘there is nothing which can entiiely escape the sway 
of eternal law, whether in heaven, on earth, or in hell, whether m 
sinning or in acting righteously’. 7 

But how is this law made applicable to men ? Being human, they 
do not possess knowledge of it directly, although the more philo- 
sophically minded and those attaining revelation tlnough faith may 
gain some conception of the eternal law. But for the most part it ‘is 
known to men in this life, not through itself, but either in other laws 
or through them’. 8 Thus, while the rational being may in a sense be 
said to participate in the eternal law when he judges ‘that tile virtuous 
course of action must be followed and the evil avoided’, 7 nevertheless 
it is only ‘through the medium of some other law’, 10 divine or human, 
that the eternal law imposes a binding obligation. 


3 Injia, p|>. 143 f[ 

1 Infra, p. 

5 Ibid. 


1 Infra, p. 32. 

5 Infra, p. 148. 
8 Infra, p. 176. 


1 Infra, p. 39 


4 Infra, p. 113 
7 Infra, p 160, 
10 Infra, p. 177. 
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Here it should be noted in passing that Suarez distinguishes divine 
from eternal law. Both are the work of the Creator, but the former 
is directly promulgated and made known to men through revelation. 
The two are, however, very closely linked, and for the sake of the lay- 
man unfamiliar with these terms it may be well to reproduce here a 
paragraph in which Su£rez discusses these phases of supernatural law: 

We may, indeed, distinguish two aspects of the eternal law. In one aspect, it is 
eternal, and being so, is independent of external promulgation, neither has it relation to 
creatures existing for the moment. In the other aspect, this law is promulgated and binding 
at the present time, and consequently has a temporal relation to creatures existing at the 
time, In this sense, it may be called divine. Accordingly, this latter term connotes the 
condition of adequate external communication and promulgation. That same law, 
indeed, may more properly be called divine law, when it has external existence in the 
subjects and servants of God, that is to say, in any knowledge or sign whereby it is ade- 
quately promulgated to them In this sense, we may assert that the divine law is a partaker 
in the nature of the eternal law, more excellent than any other, partly because the eternal 
law is more perfectly embodied in it, partly, also, because the divine law emanates more 
directly from the eternal; and finally, because the binding force of the divine law proceeds 
immediately from the same divine authority. 1 

In the sense that it is promulgated or revealed in the form of specific 
rules this law may appropriately be termed positive divine law. But 
there is another law, according to Sudrez, also of divine origin and 
closely related to the eternal law, which is not to be described as positive. 
This is the natural law, ‘which dwells within the human mind, in order 
that the righteous may be distinguished from the evil’ ; 2 it is ‘the first 
system whereby the eternal law is applied or made known to us’ ; 3 it is 
‘true law’, 4 and is manifested through the ‘dictates of natural reason 5 . 5 
The field in which natural law applies is so broad that it may here be 
referred to only in very general terms. Thus, according to Suarez, it 
prescribes ‘that which is in harmony with rational nature as such, and 
prohibits the contrary’, 6 and it ‘embraces all precepts or moral prin- 
ciples which are plainly characterized by the goodness necessary to 
rectitude of conduct’ 7 Again, ‘all those things which natural enlighten- 
ment makes evident, pertain to natural law’. 8 

By way of emphasizing the relationship between human reason 
and natural law Suarez makes a threefold classification of ‘those things 
which are recognized by means of natural reason’d First there are 
certain ‘primary and general principles of morality’, 10 namely, that 
good should be done and evil avoided, and that the Golden Rule should 
be observed. These are, so to speak, inherent in the natural law. There 
are other principles which, though less broad in scope and moie specific 

1 Injia, pp. 17.1-5 

2 Injia, p. 42 For an interesting discussion and criticism of Suaiezs natural law theory see 
Ritasens bichcs, op. cit., pp. 103-24 

3 Infra, p 147. 

fl Injia, p 208. 

9 Injt a, p 2 1 1 . 


4 Injia, pp i8r, 193 
7 Infra, p 210 
10 Ibid 


4 Injia, p -184. 
8 Ibid. 
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in nature (such as those requiring the observance of justice and other 
virtues), are likewise clearly a part of natural law. And finally, that 
law also includes conclusions ‘deduced from natural principles by an 
evident inference’, 1 and through a more or less complex process of 
‘rational reflection’. 

It is thus apparent that there arc, as Suarez says, ‘many natural 
precepts’; but taken together they form ‘one unified body of natural 
law’. 2 Because men in different parts of the world have reached 
different stages of civilization, however, they may not all have attained 
the same knowledge of the precepts of that law. Hence varying con- 
ceptions of its content may prevail throughout the world at a given 
time. But the natural law itself, Sudrez insists, is ‘a unified whole with 
respect to all men and in all places. ... a single law with respect to all 
times and every condition of human nature’. 3 And he bases this con- 
ception upon the doctrine that ‘the law in question is the product, 
not of any [particular] state in which human nature is found, but of 
human nature itself in its essence’. 4 

Thus conceived, thenaturallawmay be termed an expression of the 
nature and dignity of the human being And since it consists of 
principles and conclusions discoverable by human reason, it logically 
follows that it cannot ‘of itself lapse or suffer change ... so long as 
rational nature endures, together with the use of reason and freedom 
of will’. 5 Moreover, the precepts of the natural law, comprising as 
they do fundamental moral principles and conclusions derived from 
those principles, are ‘eternally true’. 6 They arc, in ollici woids, what 
we are accustomed to call ‘the eternal verities’ Theiefoie they are 
‘of a perpetual character’ 7 and remain unaffected by the passage of 
time. 

But natural law, immutable in itself, applies to changeable and 
changing human conditions. For this reason it possesses a c 01 tain 
adaptability; or, as explained by Suarez, who here makes one of his 
most important contributions to legal theory**, it ‘discerns the muta- 
bility m the subject-matter’ to which it applies, ‘and adapts its own 
precepts to this mutability’. 9 Thus, it presciibes with icspect to such 
subject-matter ‘a certain sort of conduct for one condition, and anotliei 
sort of conduct for another condition’. 10 It should be noted, howecei, 
that this adaptability is manifested both in relation to the pet missis e 
provisions of natural law and in connexion with its posiiic e 1 onimund.s. 
By way of illustration Suarez refers to ownership of piopcrty. Natural 
law permitted, but did not require, ownership in common; but 
before private property existed it did require that there should be no 

1 Infra p. 211. 2 Infia, p 218 1 Infiu, pp 220, 222 

4 Infra, p, 222. s Infra, p 258. '■ Infra,]! 2?>. 

7 Infia, p. 259 8 Cf. the comment of Ucciiwns Sic Hls, «/>, at., r>i>. 10 1 8. 

0 Infi a, p. 264. Ibid. 
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interference with the necessary use of what was common to all, and 
this natural precept still applies to those things which remain the 
common patrimony of humanity. When property was divided, 
however, and private ownership came into existence under the pro- 
visions of human law, the natural law, adapting itself to the change, 
forbade all needless interference with privately owned goods. 1 

Such changes in subject-matter and consequent adaptation of the 
natural law are not inconsistent with the latter’s ‘necessary and un- 
changeable character’, 2 and they are in fact convenient and often 
essential to men in society, ‘in accordance with the various changes 
of estate which befall them’. 3 Just as the science of medicine lays down 
different precepts for the sick and the well, for the weak and the 
strong, Suarez observes, borrowing an illustration from St. Augustine, 
‘although the rules of medicine do not therefore undergo essential 
change but merely become manifold, so that some serve on one 
occasion, and others, on another occasion; even so, the natural law, 
while it remains [in itself] the same, lays down one precept for one 
occasion and another, for another occasion; and is binding [in one of 
its rules] at one time, though not binding previously or subsequently, 
and this without undergoing any change in itself but merely because 
of a change in the subject-matter’. 4 

Turning now to positive or man-made law, wc find that in the 
conception of Suarez there are two fundamental requisites for its 
development. It must first be conceived in the intellect by a process 
of reason or judgment. 5 Therefore the philosophers not infrequently 
identify it with ‘right reason’. 6 But as Suarez points out, an intellectual 
concept cannot properly be termed law. It is inherent in the nature 
of law that it impose an obligation; and such an obligation can result 
only from an act of will on the part of the legislator. 

An equally fundamental characteristic of law is its general applica- 
tion. It should apply equally to all, and not merely to this individual 
or that. ‘It pertains to this general or common character of law’, 
declares Suarez, that it ‘shall be instituted universally, without regard 
for persons, and without unjust exceptions.’ 7 This does not mean, 
however, that the individual is ignored by law. On the contrary, it is 
obvious that ‘law implies a relationship with individual persons, in so 
far as they are parts of the community upon which the law is imposed’. 8 
The reason for calling law ‘general’, Suarez continues, is not that it 
is imposed upon the community as a whole, ‘but because it should be 
propounded in general terms, such that it may apply to each and every 
person, in accordance with the exigencies of the subject-matter, in 


1 Infra , pp. 276-7, 279 

♦ Ibid 

1 Inf 1 a, p. 82. 


2 Infia, p 275. 
s Infra, pp 5.) ff. 
8 Infia, p 84 
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which sense it is true that law is instituted as a rule for persons who 
are real, not simply fictitious’. 1 

As has already been implied, Suarez considered law to be a means, 
not an end, its primary purpose being to promote the general welfare 
or ‘the common good’. 2 Thus, arguing that, as regards human law, 
it would be contrary to all right thinking that ‘the common good 
should be subordinated to the private good’, or the whole subordinated 
to a part, he maintains that law, being made for a community, ‘should 
of its very nature be directed primarily to the good of the community’. 3 
To drive this point home he resorts to acute and logical reasoning on 
the ends of law: 

For ends should, be in due proportion to ads, and to the original principles of and 
faculties pertaining to those acts; but law is the common rule of moral operations; con- 
sequently, the first principle of moral operations should also be the first principle of law; 
but their final end — that is to say, happiness — is the first principle of moral operations, 
since in moral matters the end to he attained is the principle of action, so that the final 
end is [also] the first principle of such acts, and the common good, or happiness of the state, 
is the final end of that state, in its own sphere; hence, this common good should be the 
fits! principle of [human] law; and therefore, law should exist foi the sake of the common 
good 4 

Restating his views on this fundamental point in still st longer 
terms Suarez declared that ‘for the validity and essence of a law, it 
is necessary only that its subject-matter be advantageous to and suit- 
able for the common good, at the time and place involved, and with 
respect to the people and community in question’. 5 

It follows as a corollary from this conception that vvhcncvei 
private advantage is incompatible with the common good, die latter 
should prevail, and therefore that ‘laws are made in absolute foim, lot 
the sake of the common good, and take no account 0f1nd1vidu.1l cases’ 6 
It may of course happen that under the strict application of such laws 
promoting the common welfaie certain individuals will suflei haul- 
ship. Their remedy docs not lie, however, in seeking the abrogation 
of law conducive to the common good, but rathci in appealing to 
equity, which may grant an abatement of the rigout of the law in then 
own particular cases. 7 

In considering the general application of law, Suarez notes an 
exception to his doctrine which is curiously prophetic of the Biitish 
Commonwealth of Nations. 

It is sometimes the case [he obseives] that several kingdoms, 01 seven] i oiiiinumut s, 
are gathered together under one king, externally (so to speak) since, lit actual lac i, tin y 
do not form among themselves a single political body, but have collie under i lit- puwet <>t 
that king through various titles, and as the result of external .undents In such cast., 
J it would be unjust to bind the different kingdoms by the same laws, H those lavss wcio 

1 Infra, pp. 84-5. 2 Infra, p. 90. 1 Infra, p, pj, 

5 Infra, p. 95 6 Infra, p. 99. 7 / n y> U( p. 
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advantageous to one kingdom, and not advantageous to another. For under these cir- 
cumstances, the comparison would be made, not as between the common and the private 
good, but as between one common good and another, also common, each of which requires, 
per se and separately, that provision be made for it through its own laws just as if it were 
still under a separate king, 1 

Here, in connexion with. Suarez’s theories on the application of 
law, it will be well to consider certain of his views set forth in later 
chapters of the De le gibus 1 which have a bearing upon the subject of 
the conflict of laws, or private international law. Laying down the 
general thesis that ‘no law is binding outside the limits of the territory 
of the superior or prince by whom it is decreed’, 3 he demonstrates that 
this thesis is based on the principle that the jurisdiction of a state does 
not extend to the making of laws which are valid beyond its territorial 
boundaries. 4 Thus a citizen living abroad may often violate the law 
of his country with impunity. But if he returns to his country he is 
again within its jurisdiction and amenable to punishment for having 
violated its laws. While the citizen or subject is abroad, Suarez 
explains, he does not in reality lose his status as a subject in the 
essential sense’, but he does lose it in ‘a temporary sense; that is to 
say, he ceases to exercise it in relation to the laws of his country, 
since he is living beyond the range of their [normal] operation’. 5 
Applying this theory to the problem of extra-territorial offences, which 
he has been discussing, Suarez declares that ‘outside of the territory . . . 
no one is bound when the agent’ — in the sense of the person perform- 
ing the act — ‘and the object of the operation, and the action itself, 
are entirely without the limits of the state’. It may be otherwise, 
however, if one or more of these elements of the situation is within 
the territory of the state in question. Thus Suarez draws the inference 
that ‘if the agent is outside, while the object with lespect to which 
he offends is inside, then the obligatory force of the law may be 
applicable’. Here Suarez cites as ‘the true doctrine’ the opinion of 
Covarruvias that ‘a law is not binding outside the limits of the state, 
unless the subject-matter of the law has in view the welfare of that 
same state’. 6 

But feeling some elucidation and a qualification of this ‘true 
doctrine’ to be necessary, Suarez informs us that, ‘strictly speaking, 
the proposition in question is not limited by the said doctrine, since 
offences contrary to a law of the sort under discussion should be 
considered as having been committed, not without, but within the 
territory [of the law-maker]’. 7 There are two legal conditions under 
which the act might be committed: in one case the law may be 
affirmative; in the other, negative. Let us suppose that a law directs 
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a certain act to be performed within the state which Suarez has in 
mind. If the person to whom the law applies fails to act in compliance 
with the law, that is, fails to peifoim the act within the jurisdiction 
in question, then, even though he is outside of that jurisdiction, the 
offence may be considered as occurring within the state, since it results 
in injury to the state. What, on the other hand, of a law which 
prohibits some act; in other words, the negative law which Suarez has 
mentioned as the second of the legal conditions ? If the prohibition 
is disregarded by a national of the state, even though he be living 
abroad, and an injury to the state results therefrom, then, in the 
opinion of Suarez, this offence also is clearly consummated in that 
state. The example which he gives is one for which professors of the 
criminal law have, it would seem, an especial weakness. Thus, ‘a person 
corporeally outside the limits of the state or kingdom would, if he shot 
an arrow and thus killed a man within those boundaries, be clearly 
held to have sinned in the territory of the said state’, and having 
committed such an act he would noL merely transgress the law but 
would inern ‘in consequence 5 , Suarez continues, ‘a liability to the 
censure’ — in the sense of penalty or punishment- - -‘if the latter should 
be provided for by the law in question 5 . 1 

Referring at this point to the question of enclaves, Suarez holds 
that an exempt locality enclosed within a given state is considered, as 
regards the matter of jurisdiction, to be outside of the enclosing state. 
Therefore the laws of the state do not apply within the enclave, on 
the general principle that ‘he who pronounces judgment outside the 
territory [of his jurisdiction] may be disobeyed with impunity 5 .- 

Suarez next considers certain problems in connexion with aliens. 
As long as they dwell within the jurisdiction of the state they are bound 
by its laws, he maintains, just as the citizens are. Such alien residents 
are covered by the general rule that ‘a law is made for geneial applica- 
tion within a given territory . . . and is therefore binding, for the 
period of their residence, on all persons actually living therein 5 .' 1 Sue h 
a rule, as Suarez points out, is essential to order and good government, 
and its relaxation would be likely to lead to ‘disputes and scandals’. ■* 
If the alien does not like the laws of the land, it is his pmilege to 
sojourn elsewhere; but if he enters a country, even for a brief stay, he 
is assumed by that very act to manifest ‘a will to subject himself 
temporarily to the government of that territory, in everything relating 
to general habits of conduct and laws ’. 5 

But what of special laws applying only to aliens ? In the opinion 
of Suarez laws of that nature might sometimes be justifiable, as in 
cases where such legislation was required for the general welfare of the 
state. Many jurists of the present day, increasingly aware of the e\ ils of 

1 Inf, a, p. 401 * Ibid 'Infra, p.403. 4 Infra, p 401. Ihi,l. 
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national prejudice, would doubtless be loath to subscribe fully to this 
opinion, even though qualified by Suarez’s statement : ‘But we assume 
that these laws must be just, and suitable.’ 1 

As regards forms of legal procedure, requirements regarding 
property, regulations concerning taxes, and similar matters, the resident 
alien, Sudrez maintains, is under the same obligation to conform to 
such requirements as is the citizen provided, — of course, that no 
violation of justice is involved. 2 

Justice, it should here be noted, was a very essential element in 
Suarez’s legal philosophy. Thus, he asserts emphatically that fit is 
inherent in the nature and essence of law that it shall prescribe just 
things’ . 3 As we have seen, he insisted that law should be reasonable, 
and he further insists that it ‘cannot be in absolute conformity with 
reason, unless it is just in every respect’. 4 Now the legislators of this 
world, however gifted they may be, are only human, and therefore 
their enactments may at times ‘prescribe that which is unjust’. 5 Such 
an enactment, in the opinion of Sudrez, would not be law. Lacking 
justice, it would also lack ‘the force or validity necessary to impose a 
binding obligation’. 6 

Not only must law be just as regards its content or subject-matter, 
but it must also be ‘justly established’, and ‘just and reasonable’ in 
form. 7 Again, it must be just in its application, m that it applies 
equally, and without fear or favour, to all members of the community. 8 
It must also be ‘practicable’ in the sense that it does not require the 
performance of what is impossible, unduly burdensome, or unsuitable 
to existing conditions. And finally, it should not conflict with the 
established custom of the country, provided such custom ‘is righteous 
and advantageous to the state’. 9 

Suarez dealt at very considerable length with the subject of 
custom, devoting to it the whole of the seventh book of his De le gibus . l0 
In view of the impoitance of custom as a source of both national and 
international law, the whole of the seventh book is included in this 
volume of ‘selections’. Heie, however, owing to limitations of space 
it will be possible to consider only a few of the principal points which 
Suaiez makes m the course of his long discussion. 

In custom he distinguishes ‘two elements’, the one being ‘ftc- 
quency of actions’, out of which habit develops, and the other an after- 
effect ‘of the moral order’ which produces a binding effect or obligation 
and is called consuetudinary law. 11 ‘Juridically considered’, Suarez 
continues, ‘custom may correctly be defined as law founded by “general 
conduct”, since “general conduct” regards fact and not law: thus, the 

1 Infill, p 406 2 In jut, pp. 411-12. 3 Infill, p 105 

* Infia, p no 5 Infia, p roy. 6 Ibid 

7 Infia, p 114 8 Infra, p 117. 9 Infia, p. 1 19. 
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thing to be defined is not in this case included in the definition; for 
the consuetudinary- law is brought in by the repetition of free acts, 
and this repetition is called general conduct.’ 1 

The difference between custom and written law, Suarez main- 
tains, is one of form rather than of substance. The statute or other 
legislative enactment expresses ‘the will of the legislator’ in writing 
or — more rarely — in an oral statement. But in consuetudinary law 
‘neither a written nor an oral expression of that sort has place, rather 
it is manifested in the form of external acts’, 2 which ‘may be called 
the unwritten words by which this hind of law is engraved upon tire 
memory of men’. 3 Because of this difference in form the written law 
must be formally promulgated in order to bring it to public attention. 
‘A custom, on the other hand’, Su&rez points out, ‘is itself an outward 
expression, of its very nature public, ana known to the people observing 
it; and hence it docs not need any other promulgation.’ 4 But apart 
from these formal distinctions there is no essential difference between 
written and consuetudinary law. Both should measure up to the same 
standard, that of natural law; and therefore ‘their subject-matter 
should be morally good, adapted to the public weal, and finally, 
reasonable’, for ‘reason is (as it were) the soul of both kinds of law’. 15 

Now custom may be public or private, but it is only ‘common 01 
public custom’ which is ‘capable of introducing positive human lawV’ 
Private usage, the custom of the individual, may give rise to prescrip- 
tion, but not to law. A public custom in the pioper sense of the term 
can he established by the people only if ‘it be observed by at least tin- 
greater part of the community’. 7 Suarez’s ‘proof’ on this point is that 
‘the source of a custom ought to be pi adit ally the whole community, 
inasmuch as its custom applies to all; that of the smallei poition o| 
the'eommunity is not sufficient for the custom to be imputed without 
qualification to the community as a whole, 01 for it to taiiy with it 
the consent of the community. Again, for the enactment of a law 
through the express will of the community, the consent of a nunoiitv 
is not sufficient; nor is it sufficient in elections, anti in othei aits, 
which ordinarily are done or can be done by the community as a w holt . 
much less, then, will it suffice for establishing legal custom. 

It is the ‘generally accepted doctrine’, y according to Su.uex, that 
custom can be established only by voluntaiy action To this dot unit 
he applies the proof of the schoolmen’s logic ‘This asset lion is proved 
as follows: the actions constituting a custom aic of elicit in the 
establishment of the custom only in so far as the consent of the people 
is manifested through them. But they cannot manifest that toment 
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unless the acts are voluntary. The acts, therefore, by which a custom 
is established must be voluntary.’ 1 Thus, acts done under compulsion 
or from fear do not suffice to establish custom, for they furnish no 
evidence of consent on the part of the people. 

In referring here to the people’s consent Suarez has in mind that 
type of general or common custom created by the separate political 
communities. But there was another type of broader scope — one well- 
nigh universal in character — comprising those customs of the world 
at large which ‘constitute the ms gentium ’. Now this ms gentium, or 
law of nations, ‘is true law’, in the opinion of Suarez, and has been 
‘introduced by the usage and general conduct, not of one or another 
people, but of the whole world’. 2 In his day the content of inter- 
national law was, of course, very largely of a customary character, for 
there was then no vast system of international rules and regulations 
embodied in the innumerable treaties (sometimes referred ,to as inter- 
national legislation) which are a product of more recent times. 

Since the customary rules of the law of nations were ‘introduced 
by the free will and consent of mankind’, 2 they must be regarded as 
a branch of human law. They cannot, like natural law, ‘be said to be 
written upon the hearts of men by the Author of Natuie’. 4 Neverthe- 
less the law of nations, according to Suarez, is very closely 1 elated to 
the natural law (so closely, indeed, that ‘many persons confuse it 
therewith’ 5 ) and might be considered as ‘an intermediate foim . . . 
between natural and human law’. 6 His views on this relationship are 
well worth the attention of students and internationalists. 7 For present 
purposes, however, it must suffice to point out certain fundamental 
distinctions. Thus, many subjects which are usually thought of as 
coming wholly under the law of nations (Suarez employs in his argu- 
ments the examples listed by St. Isidore of Seville 8 ) are shown to be 
included also within the broad scope of the law of nature Such 
matters as occupation, fortification, and defensive warfare are per- 
mitted by natural law, which imposes the obligation to respect rights 
pertaining thereto. ‘It is only the actual exercise of these rights’, 
Suarez maintains, ‘which may be said to fall within the field of the 
ms gentium by reason of the custom of all nations. And this exercise 
of rights is a matter pertaining to fact, and not to law Moieover, 
it is natural law which supplies the basic sanctions for the law of nations; 
for the rules concerning peace, truces, and ambassadors, Suarez de- 
clares, ‘have their foundation in some human agreement’, and with 

1 Infra, p 545 

2 Infia, p. 459 See also pp 351, 377. For a recent interesting analysis and discussion of Suarez’s 
contribution to international law, see A de La Pradelle, Mtuln's el doctnnes du dioil des gens (Pans, 

, pp. 41-57 3 Infra, p. 332 + Ibid. 

s Infra, p 725 6 Ibid 

7 See especially Book II of the De legibus, chaps, xvn and xvm, infra , pp. 325-44 

8 Infra, pp 337-40 9 Infra, p. 339. 
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respect to such agreements not only ‘the power to contract a treaty 
or convention’, but also ‘the obligation arising from that treaty or 
convention and demanding good faith and justice, have regard to the 
law of nature ’. 1 Again, it is only the ‘exercise’ of such power, he asserts, 
which ‘may be termed a part of the ius gentium , owing to the accord 
of all nations with respect to the principle of the exercise of such 
faculties, in general ’. 2 And he adds that ‘this actual use of the powers 
in question is the effect of law, and not law itself; for the law under 
discussion does not spring from such use; on the contrary, the use has 
its source in the law ’. 3 

There are certain other and more obvious points of distinction. 
For example the precepts of the law of nature arc characterized by 
an intrinsic necessity which is not shared by the rules of international 
law, since those rules, though deduced from ‘natural principles’, are 
not drawn therefrom directly and by necessary inference, as are the 
precepts of natural law. And because it is not ‘equally necessary’, the 
law of nations ‘cannot be immutable to the same degree as the natural 
law ’. 4 Nevertheless it is not easily changed, for, having been ‘intro- 
duced by the authority of all’, it cannot be annulled even in part 
‘without universal consent ’. 5 Such consent would have been difficult 
indeed to obtain in Suarez’s day, but with the passing of the centuries 
concerted action on the part of all nations to change or extend the 
law of nations is gradually coming within the realm of possibilities. 

As has already been notcd f> Suarez also made a dear distinction 
between the ius gentium as international law and the older ius gentium 
derived from Roman jurisprudence. The latter lie defines as a body 
of ‘similar’ and ‘commonly accepted’ laws ‘which individual states or 
kingdoms observe within their own holders ’. 7 These laws aie in fact 
a part of the municipal or ‘civil law’. lAplaining their similaiity 
Su&rez states that the resemblance between sudi laws in difleient 
countries ‘is not always perfect’, but consists rather in ‘a certain 
general and common character’, which, ‘although it is not in an 
absolute sense derived from natural law, is nevertheless so closely 
related to, and so thoroughly in accord or harmony with natuic, that 
through it the individual nations could easily have been led to adopt 
the rules in question; and partly, that Liadition and a mutual imitation, 
dating from the beginning of the human race and growing with the 
growth and dissemination of that race, may have added then influence 
in this matted . 8 

The other ius gentium is entirely different. It is, in fact, modem 
international law, for Suarez defines it as ‘the law which all the vaiious 


1 Ibid , cf, also p. 348. 
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peoples and nations ought to observe in their relations with each other 9 . 1 
Such relations, unhappily for humanity, may be warlike as well as 
peaceful, and therefore he felt it necessary to add that ‘the law of 
war — in so far as that law rests upon the power possessed by a given 
state or a supreme monarchy, for the punishment, avenging, or 
reparation of any injury inflicted upon it by another state — would 
seem to pertain properly to the law of nations 9 . 2 He admitted, however, 
that the existence of such power could hardly be justified by natural 
reason alone, for it could not be denied that the more reasonable 
method of dealing with international disputes would be through the 
mediation of a third party or through some form of arbitration. 
Answering the question ‘whether, in cases of this kind, sovereign 
princes are bound to submit the matter to the decision of good men 9 , 
Suarez replies: 

Indeed, I am of tlie opinion that the affirmative answer to this question is, in all 
probability, correct. For the said princes are bound to avoid war in so far as is possible, 
and by upright means. Therefore, if no danger of injustice is to be feared, the above 
mentioned [arbitration] is plainly the best means of decision, and consequently resort 
should be had to it. 

This opinion is confirmed as follows . it is impossible that the Author of nature should 
have left human affairs, governed as they aie by conjecture more frequently than by any 
sure reason, in such a critical condition that all controversies between sovereigns and states 
should be settled only by war; for such a condition would be contrary to prudence and 
to the general welfare of the human race; and therefore it would be contrary to justice. 
Furthermore, if this condition prevailed, those peisons would as a rule possess the greater 
rights who were the more powerful; and thus such rights would have to be measured by 
arms, which is manifestly a barbarous and absurd supposition 3 

Here we have what might be termed the philosophy of the pacific 
settlement of international controversies. But in view of the record 
of the past and of his own period Suarez felt obliged to add: ‘Resort 
to this method, indeed, is a most rare occurrence, inasmuch as [these 
princes] seldom favour it; for very frequently one or other of the 
princes holds the foreign judges in suspicion .’ 4 

Therefore, the practice of princes being what it was, Suarez, 
in common with other schoolmen, incorporated the law of war in his 
law of nations. It is not necessary here to undertake an analysis of his 
views on the subject of war. They are contained in a logically argued 
and comparatively brief disputation, De bello , s which is easier reading 
than his discussions of legal philosophy. It will therefore be sufficient 
to say that Suarez condemned as ‘absurd 9 the ancient theory (which he 
termed ‘an old error current among the Gentiles’) under which ‘the 

1 Inf>a,p 347. 2 Infra, p 348 3 Infra, p. 830 * Infra, p 831. 

5 Reproduced infra, pp. 800-65 R°r a discussion and analysis of Suarez’s views on war, see Robert 
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rights of nations’ were regarded as ‘based on military strength 5 , and 
war ‘was permissible . . . solely to acquire prestige and wealth ’ ; l that 
he tolerated war only because there existed in his day no international 
tribunal for the judgment and condemnation of international wrongs;* 
that while he insisted on full respect for the rights of Christian 
missionaries, he denied that difference of religion in itself constituted 
a just cause of war;3 and that he gravely questioned the so-called right 
of strong nations to intervene in the affairs of less advanced peoples, 
such intervention being justifiable, in his opinion, only in extreme 
instances on the grounds of humanity, in which case its purpose 
should be to establish just government over the backward peoples 4 — an 
opinion, it may be remarked, which points the way to our twentieth- 
century theory of mandates. 

We have seen that Suarez did not favour the idea of a world 
stated Viewing human society with a clear and dispassionate eye, he 
saw that it was made up of many political communities, each inde- 
pendent of the other. Yet in all this political diversity lie also per- 
ceived a certain unity. It was not organic or artificial, not imposed 
by force of arms, but natural in the sense that it was a unity growing 
out of human nature itself. This perception lies at the core of his 
philosophy of international law and of the international community, 
a philosophy summed up in classic terms in the second book of his 
De le gibus ! 3 

He conceived of the law of nations as having a ‘rational basis’, 
which consisted, he declared, ‘in the fact that the human race, into 
howsoever many different peoples and kingdoms it may be divided, 
always preserves a certain unity’. 7 The unity he had in mind was not 
merely that of ‘a species, but also a moral and political unity (as it 
were) enjoined by the natural precept of mutual love and mercy’. 
Fox this precept is applicable, according to Suarez, not merely among 
members of the family, among friends, or among fellmv-< itr/ens; 
it applies, or should be applied, ‘to all, even to strangers of’ every 
nation’. 8 It is clear from these statements that lie iests his law ol 
nations upon a foundation which is at once reasonable, natural, and 
moral. 

But could such a conception of unity be harmonized with the 
facts of political sovereignty and nationalism? In the opinion of 
Suarez it could be, for he immediately points out that although each 
state may be ‘a perfect community in itself’, and therefore ‘sovereign’ 
and independent, it is in another sense, when ‘viewed in relation to 

1 Infra, p, 815. . 2 Infra, pp. 806, 8x8, Hu 

3 Inf a, pp 823 ff. Sufirefc’s views on these subjerts arc also set forth in his disputation on the 
conversion of unbelievers, infra, pp. 739-95 passim 

1 PP 770 825-6. 3 Supra, p 22 a. ‘ Infra, rip. 348- 9. 

1 Infra, p 348. a Ibid. 
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the human race, a member of that universal society’ 1 — which in 
modern terminology is known as the international community. For 
all their sovereignty and independence, ‘these states when standing 
alone’, he maintains, ‘are never so self-sufficient that they do not 
require some mutual assistance, association, and intercourse 5 . 2 This 
feeling of interdependence may in part result from the material 
‘welfare and advantage’ produced by international co-operation, but 
it is likewise due to a recognition of ‘some moral necessity or need’. 3 

Suarez next proceeds to link together his conceptions of inter- 
national law and an international community. ‘Such communities’, 
he says, referring to the states forming the international community, 
‘have need of some system of law whereby they may be directed 
and properly ordered with regard to this kind of intercourse and 
association.’ 4 Granting that natural reason was of great assistance in 
guiding international relations, Suarez held that it did not provide such 
guidance ‘in sufficient measure and in a direct manner with respect to 
all matters’. 5 Therefore to supplement the general guidance of natural 
reason ‘certain special, rules of law’ had come into being. The rules in 
question, Suarez explains, had been ‘introduced through the practice 
of these same nations’, 6 and this process he considers to have been 
analogous to that by which consuetudinary law is established within 
the state. ‘For’, he observes, ‘just as in one state or province law is intro- 
duced by custom, so among the human race as a whole it was possible 
for laws to be introduced by the habitual conduct of nations.’ 7 The 
development of this process was the more ‘feasible’, because the matters 
comprised within the law of nations are (in contrast with the complex 
subject-matter of the civil law) comparatively few in number, and 
also because they are ‘very closely related to natural law’. 8 And 
finally, they are ‘most easily deduced’ from that law in a manner both 
advantageous and ‘in harmony with nature itself’. 

■te # # * * 

In 1528, more than eighty years before Suarez wrote his famous 
passage on the international community and its law, Victoria set forth 
a somewhat different conception in a briefer but equally memorable 
passage A) 

International law has not only the force of a pact and agreement among men, but also 
the force of a law; for the world as a whole, being in a way one single State, has the power 
to create laws that are just and fitting for all peisons, as are the rules of international law 
Consequently, it is clear that they who violate these international rules, whether in peace 
or in war, commit a mortal sm, moreover, in the gravest matters, such as the inviolability 
of ambassadors, it is not permissible for one country to refuse to be bound by international 
law, the latter having been established by the authority of the whole world 

1 Injra, p 349 2 Ibid 3 Ibul. 4 Ihd. 

s Ibid 6 Ibid 7 Ibid. 8 Ibid. 

9 De potestale civili, no. 21; translation in J. B Scott, The Spanish Origin of International Law , 
above cited, Appendix C, p. xc. 
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This statement looks to an organized community with legislative 
powers supported, in the words of Victoria, ‘by the authority of the 
whole world’. It is, in other words, an international community 
possessing the power to ‘create’ its own laws, and these laws are 
binding upon each and every nation because they have the force not 
only of a pact or agreement but of law, and because they are backed 
by international authority. 

There is thus an important difference between the international 
community of Suarez and that of Victoria. The former contemplated, 
as we have seen, an inorganic community of states existing because 
of the mere coexistence of states which needed ‘mutual assistance, 
association, and intercourse’. This was not a closely organized com- 
munity with the power to legislate and to enforce the laws which it 
had created. It was a community of states whose international 
relations were to be governed by laws gradually evolved, in Suarez’s 
own words, ‘by the habitual conduct of nations’. 

May it not be said that fundamentally these two great conceptions 
of Victoria and Suarez are the modern conceptions of the international 
community? Some twenty years ago many statesmen of the world 
were busy with plans for an organized community, for which they 
optimistically created the complex machinery at Geneva. At The 
Hague in 1899 and 1907 and in the Americas during the past half 
century the other conception, that of an inorganic community 
gradually evolving out of the coexistence and increasing interdepen- 
dence of states, has found expression in a simpler and apparently more- 
adequate international machinery. Which of these two conceptions 
Will prevail? It may be that the choice of the future will be a 
combination of the best features of each. 1 


Jamis Broun Scovr, 

Washington, D.C. 

, June 3rd , 1939. 

1 Since the completion of this Introduction an excellent annum of the life, work and writings of 
Su&rez and of his influence upon modern political thought has appeared in Man ,</ rain In Jose fill 
H. Fichter, S.J., New York, 1940. 



NOTE ON TRANSLATION 

The translation of these Selections from the works of Francisco 
Su£rez has been made from the following editions: 

De legibus ac Deo legislatore, first edition, Coimbra, 1612. 

Defensio jidei catholicae et apostolicae adversus Anglicanae sectae 
errores cum. responsione ad apologiam pro iuramento Jidelitatis 
id praefationem monitoriam Serenissimi Iacobi Angliae Regis, 
first edition, Coimbra, 1613. 

De tnplici virtute theologica, fide, spe id cbaritate , first edition, 
Coimbra, 1621. 

In the preparation of the translation, however, various other 
editions have been consulted, notably the Paris edition of the Opera 
Omnia published in 1 856-61. 1 Several of the separate early editions 
of the treatises mentioned above were also referred to from time to 
time, 2 as was the Spanish translation of the De legibus prepared by 
Don Jaime Torrubiano Ripoll. 3 

Some mention must be made here of the numerous problems 
encountered in translating the Selections. First of all there is the fact 
that as both a theologian and a philosophical jurist Suarez dealt with 
abstract and technical ideas, with fine distinctions and precise defini- 
tions. Again, his aim throughout his work was obviously fullness of 
presentation rather than conciseness or a terse and sententious style. 
Then, too, steeped in the learning of the Schoolmen as he was, he 
naturally employed the scholastic method of exposition, presenting 
in detail the arguments opposed to his own views. In spite of its 
formalism there is much to be said in favour of the thoroughness of 
this method, but it demands of the translator that he accustom himself 
to the scholastic form of argument and that he keep constantly on 
the alert lest he find himself mistaking the elaborate statement of 
an opponent’s theories for the author’s own doctrines. For much the 
same reason it is hazardous for the reader to attempt a casual survey 
of Suarez by dipping at random into his pages. Finally, while Suarez 
was an excellent Latinist, his Latin is characterized by a marked 
tendency toward elliptical expressions and the habit, not uncommon 
among scholars of his day in Spain, of endowing Latin words with 
the meaning of their Spanish derivatives, 

* For the privilege of using copies of this edition the translators and the Endowment are much 
indebted to the Library of Congress, the Riggs Library of Georgetown University, and the Library 
of the Catholic University of America 

2 For the use of these editions thanks are due especially to the Libraries of Harvard University 
and the Harvard Law School, and to the Woodstock College Library at Woodstock, Maryland. 

3 Tralado de las leyes y de Dios legtslador , u volumes, Madrid, 1918-21. 
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In coping with these problems it was necessary to obtain the 
services of exceptionally competent translators who were qualified 
to deal not only with Suarez’s subject-matter but with scholastic 
argument and logic, and who could render his profound and sometimes 
rather elusive thought into clear English. At the same time it was 
felt that his language should not be too much modernized in the 
English version. Suarez was one of the great Schoolmen, and it seemed 
appropriate that the translation of the Selections should retain a 
scholastic flavour. The English text therefore reproduces in some 
measure his formal style of argument and the terms of logic employed 
by him. 

There are, however, certain theological and scholastic terms in 
the text which are unfamiliar to laymen. To minimize the reader’s 
perplexity over these terms the translators, and especially the reviser, 
have added numerous footnotes. Other footnotes have been added 
with reference to citations, or as guides where Suarez has referred 
rather loosely to his preceding arguments or propositions. 

The treatment of citations, quotations, and certain legal terms 
calls for a few words of comment. In general the aim has been to 
give citations in rather full form. This would not have been possible 
had they been relegated to the margins, as has been done in other 
volumes in this series. Suarez himself, moreover, had made these 
citations an integral part of his text. In order, therefore, to avoid 
confusion and undue abbreviation, which would have tended to make 
such citations unintelligible to the reader, they have been retained 
in the text of the translation, but are set oil from it by parentheses. 
Within the parentheses, extensions and corrections have been added 
in square brackets. Where Suarez has, for example, an ineoireet 
reference to Aiistotle’s Ethics , the corrected and extended teleieme 
is thus added in brackets in the text: (Ethic r, Bk. I, chap. i\ [BL X, 
chap, ix, § 12]). 

Great care has been given to the verification of references and 
quotations. Biblical citations have been checked against the Latin 
Vulgate (Paris edition of 1887), and in quotations the language of 
the Douay version has been employed. In dealing with the many 
references to St. Thomas Aquinas much use was made of the careful 
translation of his Summa theologica (2nd od ) by the Fathers of the 
English Dominican Province. Canon law references were for the most 
part checked against the Fricdberg edition (Leipzig, 1879-81) of the 
Corpus juris canonici , while in verifying and translating Roman law 
texts recourse was had to the several editions of the C01 pus junt nvilis 
by Mommsen, Kreuger, Schocll, and ICroll, published in Berlin, and 
to S. P. Scott’s translation. 1 The texts and translations of the Loch 

1 The Civil Law, 37 volumes in 7 (Cincinnati, lyjs;. 
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Classical Library were extensively used in dealing with Suarez’s 
numerous references to classical authors. 

The translators have felt it advisable in certain instances to employ 
Latin terms in the English text. Thus, in passages where Suarez 
distinguishes between ins and lex it has seemed best to retain those 
words in the translation lest the distinction be obscured by the use 
of the single English equivalent, ‘law’. For a similar reason the words 
usus } mos , and consuetudo have been retained in certain passages. As 
regards the term ius gentium , Suirez employs it in both its older and 
its more modern signification, i.e. as embracing the laws common to 
various peoples, or as meaning the law applicable to the relations of 
independent states. Since the Latin term is familiar to readers with 
any knowledge of law it has not been translated except where Suarez 
specifically distinguishes the two meanings, 1 in which cases ms gentium 
m the sense of international law has at times been rendered as The law 
of nations.’ 

Various circumstances made it necessary to divide the work of 
translating among several scholars. Mr. Ammi Brown, whose sugges- 
tions regarding the choice of chapters to be included in the Selections 
were accepted in many instances, also contributed to the project by 
the preparation of preliminary translations of many chapters For 
additional translations, and for the present form of the English version 
of all of the chapters except those from Book VII of the De kgibus, 
Miss Gwladys L, Williams is responsible. Miss Williams also listed 
many of the errata in the Latin text. The twenty chapters from the 
seventh Book were translated independently by Mr. John Waldron. 
Subsequently the entire translation was carefully read by a noted 
English Jesuit scholar, Fathei Henry Davis, who gave special attention 
to revision and elucidation in connexion with theological terms, and 
who aided greatly in the verification of references as well as in com- 
piling the Index of Autluns and the List of Errata. In addition to 
assisting m these latter operations and in the editing of the Selection* 
for publication, Mr. Walter H. Zeydel prepared the Subject Index 
and the Analytical Table of Contents 


1 As in chapteis \i\ and w of Book 1 f of the De legibus inji ii, pp 3 u it w / , ^56, 
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A Treatise In Ten Books 
ON LAWS AND GOD THE LAWGIVER 


By the Reverend Father FRANCISCO SUAREZ 

of Granada, Member of the Society of Jesus 
Primary Professor of Sacred Theology at the celebrated Academy of Coimbra 

Dedicated to the Most Illustrious and Most Reverend 
D. AFONSO FURTADO A MENDOgA 

Bishop of Ejea de los Cavaleiros 

With Several Indexes 



COIMBRA 

By Privilege of His Catholic Majesty for Castile and Portugal 


From the Press of DIOGO GOMEZ de LOUREYRO 
In the Year of our Lord 1612 




AUTHORIZATION OF THE PROVINCIAL 

I, Jeronimo Diaz, Provincial of the Society of Jesus in the Province 
of Portugal, through the authority given me for that purpose by our 
Very Reverend Father Claudio Acquaviva, General of the Society, 
do grant permission for the printing of this work On Lam, composed 
by Father Francisco Suarez, a member of our Society, Doctor in 
Sacred Theology, and Primary Professor in the Academy of Coimbra; 
a work which has also been approved by the judgment of grave and 
learned men belonging to the said Society. In testimony whereof, we 
have given this writing, signed by our hand, and confirmed by our 
seal. 

Coimbra, on the twentieth day of August, in the year 1610. 

Jeronimo Diaz. 


JUDGMENT SUBMITTED BY P. F. LUIS DOS ANJOS, CENSOR 
Provincial of the Minorite Order 

By order of the Supreme Senate of the Holy Inquisition, I have 
examined this treatise On Lam, composed by the most reverend and 
learned Father Francisco Suarez, in which treatise he discusses and 
solves the difficulties of that subject-matter, with the surpassing erudi- 
tion customary in him; and I declare that the treatise in question 
contains nothing repugnant to the faith, and nothing opposed either 
to the decrees of our loving mother, the Church, and of the holy 
Fathers, or to righteous conduct. Nay, more! I have ascertained that, 
on the contrary, the said treatise offers, in the explanation of all the 
points which might relate to this discussion, such splendour of erudi- 
tion, that seemingly one could wish for nothing finer, whether in 
regard to the theological argument or in regard to the interpretation 
of pontifical law. Wherefore, I judge that this work is worthy to be 
printed and offered for sale to all, as being necessary to those most 
learned in theology and canon law, and useful in the highest degree 
to the Christian commonwealth. 

Given at Lisbon, 

On the fifth day of May, 

In the year of our Lord, 1611. 

Frei Luis Dos Anjos. 
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JUDGMENT SUBMITTED IiY P. F. VICENTE PEREIRA, CENSOR 
Of the Order of Preachers. 

By order of the Supreme Senate of the Holy Inquisition, I have 
read with care this treatise On Laws , which is divided into ten Books 
and is the work of the Reverend Father and Doctor Francisco Suarez, 
Primary Professor 1 in the Academy of Coimbra ; and I judge it worthy 
of the author, for as Saint Ambrose says of light (. Uexacmeron , Bk. I, 
chap, ix), 2 there is more therein to merit the approval of the eye than 
can be extolled by the tongued Therefoie, the treatise may be pub- 
lished for the use of all persons. 

Given at the Convent of Saint Dominic of Lisbon, 

On the fifth day of August, 

In the year of our Lord 161 1. 

Frei Vicente Pereira. 


AUTHORIZATION OF THE SUPREME SENATE 
Of tiie Holy Inquisition 

Having examined the reports concerning this book, we declaic 
that it may be printed; and after being printed, it shall be returned 
to this Council for compaiison and in ordei that the said Count il may 
give permission for it to go into circulation, without which pci mission, 
it shall not circulate. 

Given at Lisbon, 

On the eighth day of August, 1611. 

Bartholomeu da Fonsixa. * Ruv Pi/. i>v Vi.iga. 


THE LICENCE OF THE COURT BOARD 

The Licence of the Ploly Office having been submitted and hat ing 
been examined by the Board, this work, Dr Dm LrgiJatorr, sru Jr 
Legibus, may be printed; and after being printed, the said woik shall 
be returned to the Board for determination of the pi ice 

Given at Lisbon, on the twelfth day of August, 161 1. 

Fernao de Maoai.iiaes. Luis Maciiado di (Joitia. 

Sebastiao Barbosa. Francisco Vaz Pin io. 

1 [In this edition of the Latin, Pnniani . . . Ptofeuoris is evidently mi error, .is tliev i>i mine form, 
tail to agree with the preceding ablatives, Authore . . . Doctorr. The ibio edition lias tin- , „rr« < 1 form,, 
Primano . Profcssore —Tit ] 

Ambrose is commenting on Genesis, Chap 1, v. 4 'And God saw the tight that it was good 
[An accommodation of the words of St. Ambrose — UtvisLR I 
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AUTHORIZATION OF HIS MOST ILLUSTRIOUS LORDSHIP 
D. AFONSO DE CASTELLO BRANCO, BISHOP OF COIMBRA, ETC. 

We grant to Father Francisco Suarez of the Society of Jesus, 
permission to print the work On Lazos, a work which will prove exceed- 
ingly useful to students and to learned persons, as have the other books 
which have been committed to the press by the same author. 

Given at Coimbra, 

On the eighteenth day of November, 1611. 

The Bishop Count. 

SETTING OF THE PRICE 

This book may be sold at the rate of eleven hundred reis per paper 
copy. 

Given at Lisbon, 

On the twenty-eighth day of May, 1612. 

Fern AO de Magalhaes. Luis Machado de Gouuea. 

Sebastiao Barbosa. 

CENSOR’S JUDGMENT 

By command of the Supreme Council of Justice, I have examined 
this book On Lazos , written by the Reverend Father Francisco Suarez 
of the Society of Jesus, and declare that it contains nothing which 
would be an impediment to its entrance into the Kingdom of Castile. 
Moreover, the censor’s judgments which are annexed thereto, and 
which relate to the rare erudition of the author and to the promotion 
of the public welfare that is destined to result from this work, are in 
my judgment most fitting. 

Given at Madrid, in this Convent of Saint Philip, 

On the twenty-ninth day of December, 1612. 

Maestro Fray Felipe del Campo. 

* THE KING * 

Whereas, We have been informed on your behalf that you, 
Francisco Suarez of the Society of Jesus, Doctor in Theology, have 
published a book entitled De Legibus {On Laws), with the permission 
of your Superiors and the approval of the Holy Inquisition of 
Portugal; and that you had need of Our permission to introduce this 
work into Our kingdoms, that you might be able to sell it therein; and 
whereas, you petitioned Us to command that this permission be given 
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you, together with a privilege preventing any other person from print- 
ing the said work within ten years’ time, or containing such other 
terms as We might be pleased to grant; and whereas, these requests 
having been considered by the members of Our Council, such measures 
have been taken by their order, with respect to the aforementioned 
book, as are provided for in the decree that We recently issued con- 
cerning the printing of books. 

It has been agreed that We should order these Our Letters to be 
drawn up for you in regard to that matter; an agreement which has 
met with Our approval. And through these letters We do bestow on 
you, by way of grace and favour, permission and authority for the 
period of the next ten years, reckoned as beginning from the day on 
which the said Royal Letters and order are dated, to print and to sell 
the book above-mentioned, in conformity with the original, seen by 
Our Council and bearing at the end the endorsement and signature of 
Jerbnimo Nunez de Le6n, Clerk for the Constituents of Our Supreme 
Council; to which permission and authority we affix the following 
conditions: 

Before the book is offered for sale, you shall lay it before the 
members of Our Council, that they may see whether or not the im- 
pression in question agrees with that original; or you shall present a 
certificate in official form, to the effect that the Corrector appointed 
by Our command has seen the said impression, which he lias collated 
and corrected on the basis of the original; moreover, 

It is Our command that the printer shall omit the first pan of 
the first signature, when he prints the said book; and that he shall 
deliver not more than one copy, together with the original, to the 
author or the person at whose expense the printing is done, and to no 
other person whatsoever, for purposes of the above-mentioned mi rev - 
tion and the fixing of the price; for first, at a pt iot dale, the said book 
shall be corrected and its price fixed by the mernbets of Our Count il, 
which having been done, and under no other conditions, he may print 
the aforementioned beginning and first signature; and theieon shall 
appear forthwith this Our order and grant of privilege, togeihei with 
the statements of approval, the evaluation, and the list of mata, 

These commands shall not be disobeyed, on pain of falling undci 
and incurring the penalties set forth in the above-mentioned deuce 
[on the printing of books] and m the laws of Our kingdoms; 

And We furthermore order that, throughout the said peiind of 
time, no person whatsoever shall print or sell the book without your 
permission, under penalty of forfeiting all books, moulds, and apparatus 
that he may possess, of whatsoever kind, and of incurring a fine of 
fifty thousand maravedis for each time that he violates this command; 
a third part of which fine shall go to Our Supreme Council, another 
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third to the Judge who passes the sentence, and the remaining third 
to the person who makes the accusation; 

And as for the members of Our Council, the President and the 
Criers of Our Courts, the Alcaldes and the Constables of Our Residence 
and Court City and Our Chanceries, all the Corregidors, Officer[s] of 
Justice, Governors, Alcaldes (of major or ordinary rank), and other 
Judges and Justices whomsoever in all the cities, towns, and villages 
within Our kingdoms and domains — as for all these persons — both 
those who are in office at present, and those who are to hold office 
in the future, we order that they shall uphold in your behalf, and 
comply with this Our order, bestowed on you by Our grace; and let 
them not go against nor act in defiance of its form and content; neither 
shall they in any wise permit others to do so : 

Under pain of forfeiting Our favour, and incurring a fine of 
ten thousand maravedis to be paid to Our Supreme Council. 

Given at Madrid, 

On the tenth day of the month of February, 

In the year one thousand six hundred and twelve. 

I, The King 

(By command of the King our Sovereign. Jorge de Tobar.) 


SETTING OF THE PRICE 

I, Jeronimo Nunez de Leon, Secretary of the Court of the King 
our Sovereign, and resident of His Council, certify that: The members 
of the said Council, 

Having given their permission for the introduction into these 
kingdoms of the books composed by Father Francisco Suarez of the 
Society of Jesus and entitled On Laws, together with their permission 
for its free sale, and also a privilege for a period of ten years, 

Have rated each signature of the said work at five maravedis; and 

Have ordered that the said work shall be sold according to that 
evaluation, not at a higher price, and that this statement regarding the 
price shall be placed at the beginning of each copy ; 

And in order that this matter may be made known, by command 
of the said members of the Council and at the request of the afore- 
mentioned Francisco Suarez, I give this certificate. 

Madrid, 

On the twenty-fourth day of the month of March, 

In the year one thousand six hundred and twelve. 

Jer6nimo Nunez de Le6n. 
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I, the King, declare to all who may behold these Letters Patent, 
that, 

In answer to the petition presented to me by Dio go Gomez de 
Loureyro, Printer to the University of the City of Coimbra, it is my 
pleasure that, for a period of ten years, no printer nor bookseller, nor 
any other person of whatsoever condition, may print or sell in all these 
kingdoms and domains, or import from abroad, the book entitled On 
Laws , printed by the aforementioned Diogo Gomez and composed 
by Father Francisco Suarez of the Society of Jesus; save only those 
booksellers and other persons who have his special authority and per- 
mission to do so. And any printer, bookseller, or other person who 
shall, during this period of ten years, print or sell the said book within 
the said kingdoms and domains, or shall import it from abroad, without 
the permission of the said Diogo Gomez, shall forfeit to him all the 
volumes that he so prints, sells, or imports from without ; and he shall 
furthermore incur a fine of one hundred cruzados- — half of which shall 
be given to the above-mentioned Diogo Gomez, and the other half to 
the person making the accusation — as well as a punishment of one 
year’s banishment to Africa. I also order that all justices, officers, and 
other persons whose function it is to take cognizance of this matter, 
shall carry out the charge, in every respect, in accordance with the 
contents of these Letters. The said Letters shall be piinted and bound 
within each copy, at the beginning, and it is my will that they shall 
have validity and force and vigour, for their effect is to endure for more 
than one year in spite of Title 40, Book II, of the Code of the Laws of 
Portugal, which lays down a contrary provision. 

Done by Ioao Soarcz, at Lisbon, on the twentieth day of June, 
1612. 

Pero de Seixas caused the above to be wiitten. 

Tiie Kino. 

TO THE MOST ILLUSTRIOUS AND MOST REVEREND LOR! >, D .11 <> YsO j 
FURTADO A MENDOZA, BISHOP OF EJEA DE LOS CAVJLUROS , / D ’ 

When I was about to publish my book On Law 1, most lllustiious 
Protector, I did not deem it necessary to consider at any gieat length 
the question of what person I should select before all otheis as its 
patron, that I might commend it to his care, to be defended In his 
authority, or embellished by his nobility. Foi under no pationage 
could my work more happily or mote safely see the light, than undet 
that of one who caused the drafting of its first outlines, its growth into 
a volume, and its dissemination in printed form for the common use; 
since this book, the first and foremost of all the books wliic h I have thus 
far published, had its origin in this kingdom [of Portugal], and is the 
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native product of this most noble Academy. All the rest of my works 
were already printed, or taken from my dictation, or composed by 
night, in other places; and this one only, through your exhortations 
and at your instigation, was first composed and dictated at this dis- 
tinguished seat of learning. For while you were at the helm of the 
University as its most equitable director, to the immense benefit of 
that institution, and with the overwhelming applause of the whole 
realm, you believed that it would be beneficial to the world of letters 
if I should set forth from the professorial chair, a common doctrine of 
laws, in such a way as to adapt it — in so far as my diligence [under 
these conditions] might make this possible, or usage so demanded — to 
the various individual branches ; and therefore, you suggested that I 
should bend all my energies to that task, and persuaded me to obey the 
suggestion. Accordingly, I carried out the undertaking so gladly begun 
at your bidding, devoting to it — under the happy auspices of your 
good will — an unbroken period of two years’ dictated exposition; but 
I did not so perfect that first draft as to fit it for the light of publica- 
tion. Accordingly, I have at last polished the rough copy with such 
care as lay within my power, having become, according to the advice 
of St. Paul and at your bidding, ‘all things to all men’, that I might i cor., ix [, v. 
profit them all; and, having constant regard to the bidding of your 22 1 
will, I have fashioned the treatise with such care, that those whose 
words and leadership I follow are of the opinion that it should be 
published. Thus it was that simple justice seemed not only to ask and 
to urge, but also to require and to command, that you who were the 
instigator and originator of this work, should also be its patron; that 
the book conceived at your command, composed under your protec- 
tion, and produced for your pleasure, should also be published under 
your name; a circumstance so remarkable and so glorious that my work 
cannot fail to derive from it great splendour and charm. 1 However, 
even if I were not sufficiently persuaded by the reason just set forth to 
dedicate these commentaries to you, how many other arguments pre- 
sent themselves which would in any case force me to adopt such a 
course, even though I were reluctant! For whether I turn my atten- 
tion to the gifts with which heaven has endowed you, or to those which 
you have derived from your ancestors, or to those which are the 
products of your own labour or the acquisitions of your industry, all 
these attributes stand out in such dazzling splendour and shine in you 
with such majesty, that he who should demand greater adornments in 
a patron, or a stronger bulwark for his labour, might well be con- 
I sidered senseless. Who, indeed, can fail to see how bounteously the 

1 [This phrase is a somewhat arbitrary translation, as a result of the strained construction of the 
Latin sub luo nomine lucent mdeat, d qua, dim lam oonspicua sit, ae praedua, . . Various possible 
corrections of the Latin text might be offered, but, taking it as it stands, the feminine forms qua, con- 
spicua, praeclara, would seem to refer to lucetn, not to nomine. — Tr.] 

1569.74 c 
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immortal will has imparted to your spirit those virtues which befit 
such a pontiff as even God Himself has painted in. living colours and 
drawn in shining likeness. In the Hebrew High Priest and in his rich 
adornments, God portrayed the virtues and instilled the gifts of mind 
which He required also of Christian priestly dignitaries. Indeed, 
among all the ornaments adorning the priestly attire, that ornament 
held the chief place which was seen to be suspended upon the breast 
by golden chains, and on which were inscribed in large letters these 
two names: ‘Truth,’ and ‘Judgment’; as if the Eternal Will preferred 
before all the other virtues which should adorn a pontiff, as being the 
chief and most noteworthy, this: that the soulof a prelate should 
shine with a sincere love of truth and with justice uncorrupted and 
equitable. These two virtues dwell in you, most illustrious Bishop; 
not to mention, for the present, that quality of yours which 1 know not 
how to name, whether to call it beneficence or extravagance, liberality 
or prodigality — the quality which moves you to lavish your resources 
upon the poor, to spend them for the needy, to exert yourself in behalf 
of those who suffer, so that you are called ‘Father of those in need/ a 
tribute that is in truth divine. As I have said, I choose to pass over 
such qualities as this, and many other bright adornments of your 
spirit. But there is no one who fails to see — no one, indeed, who does 
not marvel upon seeing — how the two virtues which in their singular 
beauty decorated the breast of the High Priest, shine out fiom you 
with rays still brighter. For it is even as St. John Chrysostom has well 

Homily XIII. said (on Matthew, Homily XIII): ‘As a lamp that is lit cannot be hid; 

so it is impossible that a word of justice should be concealed.' Where- 
fore, indeed — however desirable it might seem to you, or to othei 
persons, that it should be possible to conceal the ornaments of justice 
and integrity of which you gate such illustiinus ptool at Coimbra as 
Rector of the University, at Madrid as Counselloi to the King, at 
Lisbon while presiding over the Supreme Tribunal, 1 and iinallv, now, 
in the diocese of Ejca, 2 which you rule so uprightly and govern so 
justly that you seem to bear that laudatory inscription ‘Truth and 
Jrtdgment’ not lightly pendant from your breast but engraved deep 
within— however desirable, I repeat, this concealment may >eem to 
you — it was fitting in the very name of judgment that nn hook On 
Laws should be dedicated to you. For Law is the sister of Justice, 
and both are included under one name, according to that passage 

Chap.xlv. from Isaias (Chap, xlv [, v. 19]): ‘[. . .] 1 am the Lord that sjieak 

Iuxta Siph 

l Tlle Summub Consucntiae Senate (Mesa da (ohm icinia <• Orduis) was a trilniii.il maimed to 
King John III in 1532 to direct the royal ronsnciue 111 all mailers of stall It d< W'|i.|ml l.tti r mm an 
instrument of royal power over ecclesiastu at matters.— KivVlsua ] 

2 [Latin form 'Egitaniensis’ was used for Idanha-a-Vidlia, a town i'orhipa) ) jpl.mi.t w.i , a Human 
city, erected into a diocese m the sixth century and the See v. us transftrred m tin* sivtc c nth < f uiurt to 
Guarda where it now exists.— Reviser ] 
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justice, that declare truth ’, 1 with regard to which Cyril of Alex- 
andria says [on Isaias, ibid .]: ‘He calls Law, Justice.’ So distinguished 
a devotee of Justice and the Laws cannot but welcome in a kindly 
spirit a treatise on the laws and on justice. And how can one whose 
reflections concerning the laws are so keen, one who observes them 
with such accuracy, fail to defend, in case of attack, a book which 
contains and expounds legal doctrine; how, if that book suffer from 
disparagement, can he fail to adorn it with praise ? For you will be 
the more richly equipped to render this service, in that you are not 
only illustrious for the qualities bestowed upon you by high heaven and 
celestial power, but also exceedingly distinguished for these other gifts 
which by reason of the long-established prerogatives of noble blood 
have descended to you from your forebears, by so many illustrious 
titles. If any person desires to contemplate the glory of your lineage 
and the ancient 2 line of your ancestral images, let him look upon all 
Portugal 3 — nay, more, let him survey the whole of Spain, which so 
radiates the lustre of your race, that the man who fails to perceive such 
[vii] splendour must be deemed blind. For who is a stranger to the name 
and the fame of the Furtados a Mendoza ? Gladly would I linger over 
the exposition of this point (for what man can speak adequately, when 
on a theme so lofty?) did I not believe that to cast verbal lustie upon 
a family so glorious would be to enrich 4 the sun with light, the seas 
with water; especially in view of the fact that you, most illustrious 
Bishop, nobly descended as you are, transcend your nobility of lineage 
in the nobility of your spirit. For to those gifts which God has lavishly 
bestowed upon you, and to those which you have inherited from the 
illustrious and venerable line of your forebears, you have by your 
industry and labour, while diligently serving in the cause of letters, 
added this further qualification: the fact that our University looked 
up to you, as you trod its paths, not merely with congratulatory esteem, 
but also in just amaze and admiration. All those qualities, then, which 
men commonly desire in a patron, I behold m you, and possess through 
you in lavish quantity. But what would it avail me, that you should 
have conspicuous claims to renown, and should possess abundantly all 
that is wont to commend a patron, if in spite of your magnanimity to 
others the door of your benevolence were closed against me ? How- 
ever, while to all those who have earnestly devoted themselves to the 
pursuit of learning, that door has ever opened with a facility such 
that all men of letters acknowledge you as their outstanding protector, 

1 [Suarez has Loquens tusliltam, ty annuntians ventatem, wheieas the Vulgate reads . loquens jusltlmm 
annuntiant tula, translated in the Douay version as follows ‘that speak justice, that declare right 
things.’— T r ] 

2 [Reading antiquam (cf 185(1 edition) for anteqmm. — Tr.] 

3 [Reading Lusitamam for Lustlanum, as the context would seem to call for the former reading and 
the text is, faulty in other respects, at this point. — T r.] 

♦ [Faenerari, evidently formed upon faenus (‘interest upon capital,’ ‘gain,’ ‘profit,’ &c.). — T r.] 
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to me, indeed, it has always been opened so wide, in accord with your 
unique kindliness, that from the very day when first I took up my 
residence in Portugal, I have enjoyed your exceedingly generous bene- 
volence and beneficence toward me, a generosity so great, and of so 
many years’ duration, a generosity expressed in your speech and made 
public in your deeds, that there is no need for me to make it known by 
my own proclamation. For in truth, you have always given — and still 
give, most lovingly — such signal proofs of your good will toward me, 
that no one in all Portugal, so it would seem, can have failed to wit- 
ness, directly or by hearsay, your beneficent friendliness in my behalf. 
Therefore, reason demands and even insists that I should strive to 
emulate this kindness which you lavish upon me, although in truth, 
its magnitude is such that I am unable to make an equal return. 

Accept, then, most illustrious Bishop, the gift of this little book. 
Although it is unworthy of the love and benevolence bestowed by you 
upon me and upon our Society; although indeed, it cannot worthily 
repay you the many debts and favours by which we, who were already 
your debtors, are so bound that we are unable to render you full pay- 
ment for them, in spite of the fact that we truly desire to do so ; never- 
theless, this gift can certainly be the evidence of a most grateful heart, 
and a memorial of my entire good will toward you and all youis. 'Phis 
is your book because it was brought to light at your bidding and under 
your leadership. Since, then, it came from you, let it return to you. 
And even as it first saw the light under so happy a star, may it thus 
dwell for ever under that same star, a token of my affection for you It 
is yours, being your due for many reasons, although it is an insufficient 
and unequal repayment. May you, then, defend the work as your 
own, with that potent authority which you possess; may you accord 
it that patronage for which you arc so rarely distinguished"; and may 
you shed lustre upon it with your own bright renown. Foj so you! 
courteousness demands, your kindness piomises, and mv leveienee for 
you deserves. 
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A TREATISE ON LAWS AND GOD 
THE LAWGIVER 

PREFACE 

SETTING FORTH THE SUBJECT AND PLAN OF THE WHOLE WORK 

It need not surprise anyone that it should occur to a professional 
theologian to take up the discussion of laws. For the eminence of 
theology, derived as it is from its most eminent subject-matter, pre- 
cludes all reason for wonder. Surely, if the question is rightly examined, 
it will be evident that a treatise on laws is so included within the range 
of theology, that the theologian cannot exhaust his subject unless he 
tarries for a time in the study of laws. For just as theologians should 
contemplate God on many other grounds, so also should they contem- 
plate Him on this ground: that He is the last end toward Whom 
rational creatures tend and in Whom their sole felicity consists. It 
follows, then, that the sacred science has this last end in view, and that 
it also sets forth the way to attain that end ; since God is not only the 
end, and (as it were) the goal, towards which all intellectual creatures 
tend, but also the cause of that goal’s attainment. Fox He directs His 
creatures, and, having shown the way, leads them to Himself. More- 
over, He checks them with admonitions, that they may not stray from 
the path of righteousness, and when they do stray from it, by His 
ineffable providence He recalls them and shepherds them back, en- 
lightening them by His teaching, admonishing them with His counsels, 
impelling them by His laws and, above all, succoui'ing them with the 
aid of His grace; so that Isaias most justly exclaims [. Isaias , Chap, 
xxxiii, v. 22]: ‘the Lord is our lawgiver, the Lord is our king: he will 
save us ’. 1 

Since, then, the way of this salvation lies in free actions and in 
moral rectitude — which rectitude in turn depends to a great extent 
2 upon law as the rule of human actions — it follows thence that the 
study of laws becomes a large division of theology; and when the 
sacred science treats of law, that science surely regards no other object 
than God Himself as Lawgiver. 

All this is very well (someone may argue), if the theologian, keep- 
ing within the bounds of divine laws, does not invade the domain of 
human laws, which both the moral philosophers, and the professors of 
canon and civil law, may very justly claim as their own province. For 
if the theologian treats of laws only in so far as they are derived from 


1 [This passage, though following the woids of Isaias, is not given as a quotation in the 1612 ed. — T r.] 
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God as Lawgiver, then surely he will be discharging an alien function, 
if he turns aside to discuss other legislators. Moreover, since theology 
is a supernatural science, it should be forbidden to descend to those 
matters which have their source in nature and in no way rise above her. 
If this be not true, then the natural philosopher may also study divine 
laws, in addition to natural laws; and the professors of Roman, or even 
of Pontifical law, may usurp for themselves the lessons of the divine 
laws; a supposition which is clearly opposed to an harmonious division 
of the sciences. 

These considerations, however, arc not of great moment and may 
be disposed of almost by a single word, if one reflects that, even as all 
paternity comes from God, so, too, does [the power of] every legislator, 
and that the authority of all laws must ultimately be ascribed to Him, 
For truly, if a law be divine, it flows directly from Him ; if, on the other 
hand, it be human, that law is surely ordained by man, acting as God’s 
minister and vicar, in accordance with the testimony of the Apostle in 
his Epistle to the Romans [Chap, xiii]. Hence, it is not without cause 
that, from this standpoint, at least, a discussion of all laws should fall 
within the scope of the faculty of theology. For, in view of the fact 
that it pertains to theology to look upon God as Lawgiver, and since 
God is the Universal Lawgiver, either through the mediation of a 
deputy, or by the immediate action of His own virtue (to use the 
terminology of the philosophers), this same sacred science must of 
necessity deal with all laws. 

Moreover, it is a theological function to take thought for the 
consciences of men in this life, and rectitude of conscience jests upon 
the observance of laws, just as perversion of conscience rests upon their 
violation; for any law whatsoever is a rule which leads to eternal 
salvation if it is obeyed as it should be, and to the loss of that saltation 
if it is violated. Hence, the study of law as binding upon the < onsi iencc 
will also pertain to the province of the theologian. 

Finally, the Catholic faith teaches not only how fat we must obey 
God when He commands in the supernatural order; it teaches also 
what nature forbids, commands, or permits; furtheimoie, it clearly 
reveals to us the extent to which we must submit to the higher powers 
(in the words of Paul) and, indeed, the extent to which we must observe 
both ecclesiastical and secular laws. From these foundations of the 
faith, then, it is for the theologian to deduce what .should be held, with 
respect to this or that system of laws. 

One may understand, in this connexion, how theology fulfils the 3 
function in question without any imperfection or confusion; that is to 
say, it treats of law by the light of a higher inspiration. For, in the 
first place, the moral philosophers discuss many points relating to law. 
Thus, Plato wrote twelve books on the subject, compressed appioxi- 
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mately into three, by Cicero. 1 Aristotle, indeed, while he did not 
leave any work dealing strictly with laws, did write a great deal on that 
subject, here and there, throughout his works on morals; as did Seneca, 
Plutarch and others. It would seem, however, that these philosophers 
recorded only the principles of jurisprudence. For their treatment 
was almost entirely limited to those human laws which help to keep 
a commonwealth or state in justice and in peace; and, at most, they 
touched somewhat upon natural law in so far as it can be made known 
by human reason and serves as guide for the moral rectitude of acquired 
virtues. The [Roman] emperors, too, adopted very nearly the same 
principle in establishing their laws; as did the other framers of civil 
laws; for, using philosophy as a foundation, they deduced therefrom 
civil laws which were in accord with reason. Wherefore, Cicero ( On Laws , 
Bk. I [, chap, xxii, § 58]) makes a particular effort to confirm the state- 
ment that jurisprudence should be derived from the very springs of 
philosophy. Ulpian agrees with this ( Digest , I. i. r, § 1), when he says: 
‘We strive [. . .] for a true and not a simulated philosophy’. It follows 
thence that civil jurisprudence is nothing other than an application, 
or extension, of moral philosophy to the rule and government of the 
political conduct of the commonwealth; and therefore, in order that 
[this jurisprudence] may partake somewhat of the essence of true 
science, it must be joined or subordinated to philosophy. All this 
treatment of the laws, then, fails to transcend their natural end; nor 
does it even touch upon that end in all its phases, but only upon such 
phases as are necessary to preserve the external peace and justice of 
the commonwealth. 

The canon laws, however, relate to the supernatural order, both 
because they are derived from the power given to Peter for the feeding 
of Christ’s flock [Szt John, Chap, xxi, vv. 15, 16], and also because they 
trace their origin to the principles of divine law, and imitate that law 
in so far as is possible and expedient. Wherefore, Innocent III said 
(. Decretals , Bk. V, tit. 1, chap, xxiv) that the canonical sanctions were 
derived from the authorities of the Old and New Testaments. In the 
canon laws themselves, however, we may distinguish two sepaiate 
ends. The one consists in the establishment in the whole ecclesiastical 
state of a due political order, the preservation in that state of peace 
and justice, and the regulation by right reason of all that relates to 
the external forum of the Church. The other end consists in the right 
and prudent ordering of all things relating to divine worship, the 
salvation of souls and the purity of faith and moial conduct. Hence 
4 the interpreters of canon law, by the very nature of their labours and 

1 [Suarez has . . . quos Jeie Cicero ad Ires i eduxit ; literally, ‘almost compressed into three, by Cicero ’ 

While only the greater part of the lirst three books of Cicero’s De Legibns is extant, we have evidence 
that Cicero published at least five, as there is in existence a quotation from the fifth book. — T r..] 
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of their own purpose, study and interpret the sacred canons from the 
standpoint of a superior end and aspect. 

But theology embraces all these functions on a loftier plane. For 
it takes into consideration the natural law itself in so far as the latter 
is subordinated to the supernatural order, and derives greater firmness 
therefrom; whereas it considers the civil laws only by way of deter- 
mining, according to a higher order of rules, their goodness and 
rectitude, or by way of declaring, in accordance with the principles of 
the faith, the obligations of conscience which arc derived from the 
said civil laws. Furthermore, theology recognizes and claims as proper 
to itself, the sacred canons and the pontifical decrees in so far as they 
are binding upon the conscience and point the way to eternal salvation. 
Accordingly, with respect to all of these systems of law, theology 
conducts a divinely illuminated inquiry into the primary origins and 
the final ends ; that is, it asks in what way the said systems derive their 
origin from God Himself, in the sense that the power to establish them 
exists primarily in God, flowing forth to men from Him either by a 
natural or by a supernatural course, and ever influencing and co- 
operating with them. Finally, theology clearly reveals the way in which 
all laws are standards of human action relatively to the conscience, 
and thus reveals also the extent to which they conduce to merit or 
demerit for eternal life. 

Nor, indeed, are we the first among the theologians to undertake 
this treatment of laws. For we have as predecessors, writers of the 
gravest authority, in every age. In the first place, St. Thomas, in 
his Summa (I. -II, from qu. 90 to qu. 109) follows this mode of pro- 
cedure when laying down a doctrine of laws; and he has been imitated 
by the commentators on these passages; especially, by Soto (Dr Iustitia 
et lure , the first two Books) and by St. Antoninus (Summa TbcoIaf>ica , 
Pt. I, titles xi-xvlii). Alexander of Hales ({Summa Univenae Phco- 
logiae,\ Pt. Ill, qq. xxvi-lx) and Vincent of Beauvais (Spa alum 
Morale, Bk, I, pt. ii, first nine disputations 1 ) have observed the same 
method. Gerson, too (De Vita Spirituali, Pt. Ill, letts. ii et sc <{. ; 
De Potestate Ecclesiastica, Pt. I, especially considrratin 13), dealt with 
certain points relating to individual laws. [Pctci Lmnbaul,'] the 
Master of the Sentences, also touched lightly (Sentences, Bk. Ill, dists 
xxxvii, to end) upon the subject of divine laws; and he was imitated 
therein by others who undertook simply the task of commentators. 
Moreover, special works on certain laws have been published by 
other theologians, such as William of Paris in his Summa (Pt. I, bk. ii 
[Pt. V, chap, i]), which book he entitled De legibus, although it treats 
almost entirely of the precepts of the Old Law Castro also wiotc 
on penal laws; and Driedo, in his work De Ubertate Christiana , treated 

1 [Suarez probably intended to say ‘distinctions', — Ri.visi k. J 
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learnedly of every kind of law; not to mention other writers in these 
fields. 

It is, then, the common consensus of the theologians that [the 
study of] law has regard to the consideration of the sacred science, in so 
far as concerns both the essential nature of law in general, and its 
division under all the various species. 

5 Therefore, the foregoing makes clear the subject-matter of this 
treatise and the principle on the basis of which we shall treat of that 
subject-matter. With this end in view, then, we shall not find it 
difficult to set forth a summary of all the points to be treated, a plan 
of discussion, and the method to be followed. For we shall speak first 
of law in general, then we shall pass to each of its species, and in con- 
nexion with each of these, we shall treat only of those points which are 
adapted to our purpose ; in order that, in so far as we find it possible, 
we shall neither omit anything that pertains to the purpose of theo- 
logy, nor appear to go beyond the bounds of the sacred science. 
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CONCERNING LAW IN GENERAL; AND 
CONCERNING ITS NATURE, CAUSES AND EFFECTS 

Following the usual order of this science of law, we shall in, this 
First Book treat only of the general nature of law; offering, however, a 
preliminary outline of law as it is divided into its various parts, so that 
some knowledge of them, even though it be a general knowledge, 
may be obtained. For in spite of the fact that this book is to deal with 
the matters that are common to all law, devoting as little attention as 
possible to those points which properly pertain to the individual 
species of law, nevertheless, it will frequently be necessary for us to 
make mention of those species, in order that the points which are com- 
mon [to both aspects of law] may be better understood. Accordingly, 
it is necessary to furnish some conception of the said individual species. 

However, in order to proceed more clearly, we should first dwell 
to some extent upon the name and the essential nature of law (lex). 


CHAPTER I 

THE MEANING OF THE TERM ‘LAW’ {LEX) 

1. St. Thomas (I.-II, qu. 90, art. 1) defines the term daw’ (lex) as 

The definition of lex, follows: ‘Law is a certain rule and measure in accor- 
accordmg to st. ’ dance with which one is induced to act or is restrained 
Thomas. from acting.’ 1 This definition would appear to be too 

broad and general. For law would in that case be applicable not only 
to men, or rational creatures, but also to other creatures, since every- 
thing has its own rule and measure, in accordance with which it 
operates and is induced to act or is restrained therefrom. Moreover, 
law [if so defined] would relate not only to moral matters, but also 
to artificial matters; not only to what is good and upright, but also to 
what is evil; since the arts, too, whether licit or illicit, have their own 
rules and measures, according to which their operation is promoted or 
restrained. Finally (and this would seem to be a graver objection), it 
would follow from the definition above set forth that counsels are to 
be included under law; for counsel is also a species of rule and measure 
of virtuous action inclining one towards that which is better, and 
restraining one from that which is less good; yet, according to the faith, 
counsels are clearly distinct from precepts, and therefore are not in- 
cluded under law, strictly speaking. 

2. With respect to the foregoing, we may note, in the first place, 

1 [This quotation, as given by SuSrez, varies slightly from St Thomas's text. — Til.] 


21 



22 


ob, xxxviii. 


Romans, ii. 


John, vii. 


On Laws and God the Lawgiver [Bk. I 

the division which is to be drawn from Plato’s Minos , or On Law [pp. 
The divisions of ir*. 3*3 B et "?■]» a dialogue in which he distinguishes 
according to Plato, between two [suggested] divisions of law: that of art, 
and that of custom. To these we may add a third group from the T imam 
[pp. 24 et seq.] and the Gorgias of this same Plato— the law of order or 
of natural propensity. Here, distinguishing a fourfold division of law, 
he gives to one part the name of natural law. We shall make some 
comments as to this division below (Chapter Three). 1 

For the present, we refer the expression ‘natural law 5 not to 
that law which dwells in mankind, a division which we shall also discuss 
later, but rather to that which befits all things, in accordance with the 
inclination imparted to them by the Author of nature; for such 
appears to be Plato’s explanation of the term, although he admits that 
the law in question exists among men also, after a nobler fashion. 

This third acceptation of law is therefore metaphorical, since 
things which lack reason are not, strictly speaking, susceptible to law, 8 
just as they arc not capable of obedience. Accordingly, the efficacy 
of divine power, and the natural necessity resulting therefrom in this 
connexion, arc metaphorically given the name of law. With this, 
indeed, the Scriptural phrase accords (Proverbs, Chap, viii [, \. 27)): 
‘When with a certain law and compass he enclosed the depths’; as do, 
further on, the words [ibid., v. 29]: *[. . .] and set a law to the watets, 
that they should not pass their limits’. This sort of law is also refened 
to, in the term ‘measure’ in Job (Chap, x vxviii [, v. 5')): ‘Who hath 
laid the measure[s] thereof, if thou knowest ?’ And we find below, the 
words: ‘Who shut up the sea with doors’ [ibid., v. K'J; ‘And I said: 
Hitherto thou shah come’, &c. [ ibid , v. 1 1 ]. 

Furthermore, it is in accordance with this acceptation that the 
term ‘law’ is wont to be applied to natiual inch nation; eithei because 
that inclination is the measure of the action toward which it impels 
one, or because it rises out of the law of the Cieatoi. Feu this term 
‘law’ is frequently applied both to the rule itself, and to the woik 01 
effect thereof, in so far as the latter conforms to the itile; just as the 
actual product of art is often called ‘art’. It i.s in this sense that one 
may interpret the following passages, ftom the Epistle to the Romans 
(Chap, ii [, v. 13]): ‘For not only 2 the hcarcis [of the law aie just 
before God,] but the doers of the law shall he justified’ ; (that is to say, 
[doers] of the work prescribed by the law;) and fiom John (Chap, vii 
[> v. 19]): ‘Did not Moses give you the law, and yet none of you 
keepeth 3 * the law’. Flowever, in these passages, the wind faciendum 

1 [Infra, p. 39,— Tic ] 

* [i e. not those who merely hear the law. 1 he passage i it the Ihbli ch«s not font. on On* wupl 'only* 

Tr.j 

3 [The Latin verb facit (doeth) perhaps bringb out Sufirez's point mure forufulh than the I iwhsh 

keepeth’.— T it] 
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(doing or keeping) map also be taken in another sense as equivalent to 
the word observandum (observing). 

3 . Paul, too, map be interpreted according to this first acceptation, 
when, in the Epistle to the Romans (Chap, vii [, v. 23]), he speaks of 
the inclination of the sensitive appetite as ‘the law of the members’ 

and ‘a law of sin’, an inclination which St. Thomas (I. -II, qu, 90, st. Thomas, 
art. I, ad I, and qu. 90 [qu. 91], art, 6) has called the lex fomitis (law 
of concupiscence). 1 Furthermore, he there declares that this inordi- 
nate inclination of the fames is called law, pet not formallp, in the sense 
of law as a measure, but in a participatorp sense, as one is wont to 
speak of that which is measured bp law. Accordinglp, St. Thomas 
holds, not that this inclination of the appetite comes of its verp nature 
under the name of law, but that it does come under that name in so 
far as it is deprived of the rectitude of [its] original justice, owing to 
original sin, bp operation of the punitive law of God. For in this 
sense, the inordinate nature of the fomes is not simplp natural, but is 
a penaltp of sin ; and therefore, it is called ‘law’ in its capacitp as an 
effect of divine law. Augustine (De Diversis Quaestionibus ad Sinpli- St Augustine. 
annum, Bk. I, qu. 1 [, no. 13]) seems to have held the same opinion, 
for he saps: ‘This oppressive and weightp burden he calls law (lex), 
for the reason that it has been decreed and imposed bp divine judgment 
through the law (ius) of punishment.’ Assuredlp, this is to sap that 
it was imposed bp setting aside the [original] justice which endowed 
[the inclination] with the contrarp qualitp of rectitude. 

4. However, while the foregoing map be true, it would neverthe- 
less seem that the inclination itself of the appetite, in so far as that 
inclination is purelp natural, might be termed ‘law’ in the sense in 
which the natural inclination of water is so termed. For, in like 
manner, there would exist in man, in his purelp natural state, this verp 
law of the fomes, although it would not exist as a punishment for sin. 

Moreover, even to-dap, this inclination of th e. fomes is apparentlp called 
law not onlp because it is an effect thereof, but also because it is (so 
to speak) a measure and rule of movements pertaining to the senses and 
has therefore been called bp Paul ‘the law of the members’, as having 
dominion, in particular, over the members of the bodp Thus it 

is that Augustine has said (De Genesi ad Litteram, Bk. V [Bk. IX], St. Augustine, 
chap, x): ‘Thep have merited the operation in their members of that 
law which is opposed to the law of the mind.’ 2 So also is it that this 
law has been called the law of sin, not onlp because it is a result of sin, 
but also because it inclines thereto. In this sense, indeed, the law in 
question did not exist in Adam before the fall. For even though his 
sensitive appetite lacked not its natural propensitp, it did not operate 

1 [In the first of these passages, St. Thomas speaks of the lex membrorum. — Reviser.] 

2 [This quotation, as given by Su&rez, vanes slightly from the text of Augustine. — Tit.] 
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of itself, nor did it dominate in any way; neither was it a rule or 
measure of certain movements, but was, on the contrary, entirely sub- 
ject to the law of the mind. However, for the matter of metaphorical 
locutions, the foregoing remarks will suffice. 

5. The second 1 acceptation of the word lex is a stricter one; for 
art is a work of the reason, and hence the rules that measure art may 
more properly be designated by the term lex. Accordingly, we are 
wont to distinguish among the military, and mercantile, and other 
laws; as St. Thomas has noted (I. -II, qu. 91, art. 6). The rules of 
correct speech, too, arc customarily called the laws of grammar. And 
the same practice prevails in regard to other arts. Nevertheless, 
just as the rectitude of any art with respect to rational creatures is a 
relative rectitude, as St. Thomas remarks (ibtd. t qu. 56 [, art. 3]), even 
so the law of an art can be termed a law only in a relative sense. 

Therefore, the name ‘law’ is properly applied, in an absolute 
sense, to that which pertains to moral conduct. And accordingly, we 
should narrow the description given by St. Thomas, so that it runs 
as follows: law is a certain measure of moral acts, in the sense that 
such acts are characterized by moral rectitude through their con- 
formity to law, and by perversity, if they arc out of haunony with 
law. 

6. Hence, although unrighteous precepts or rules are frequently 

designated by the term ‘law’, as the saying in Isaias (Chap, xx [Chap, x, 
v. 1]) implies: ‘Woe to them that make wicked laws’, and as the words 
of Aristotle also imply ( Nicomachean Ethics , Bk. IV, chap, i [Bk. V, 
chap, i = p. 1129 b]): ‘A law which is made at iandom is evil’* (take, for 
example, the one which in popular speech is commonly called ‘the law 
of the world’, or ‘the law of the duel’, or .some similar law.x)-- 
although, I repeat, this may be true — neveitheless, strictly and abso- 
The true meaning lutcly speaking, only that which is a measuie of 
oflaw ' rectitude, viewed absolutely, and conscquentlv only 9 

that which is a tight and virtuous rule, can be called law. It is on 
this account that St. Thomas has said (I. -II, qu. 90, art. 1 [art. 2] and 
qu. 96, art. 4) that an evil precept is not law but iniquity; and St. 
Augustinehas made the declaration, in the tractate On Free //'///(Bk. I, 
chap, v): ‘That which is not just, docs not seem to me to be [true] law 
(lex).’ Moreover, in his work On the City of God (Bk. XIX, 1 hap. 
xxi), he lays down the same assertion, with regard to ins. Indeed, 
Cicero also has said (On Laws, Bk. II [, chap, v, §11']) that law ought 
to be established to the end of promoting a just, quiet, and happy life ; 


l reff ' 16 sec ™ cl ‘ n I’kUo's Mmoi, although Suarez mermans it lirsl m Sr< turn 2, \uOrn '1 v I 
[buaTez evidently is referring to the passage in Ilk, V, (top. i = p. uv, 11 of Aristotle's A unmitht, m 
Macs, which reads: But the law also prescribes rerlatn ranclm t . . and so will. 11. u»ns i-xi mplifv mg 
the rest of the virtues and vices, commanding these and forbidding those - rightly if the law lias he. 11 
rightly enacted, not so well if it has been made at random Tn.J 
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and that, therefore, those who are authors of unjust laws 1 [so-called], 
have produced anything but [true] laws. 

Plato amply confirms this assertion, in the Dialogue already cited. 2 
The reason supporting the view is also manifest in the light of what 
we have said above. For law is a measure of rectitude. But an unjust 
law is not a measure of the rectitude of human conduct. On the 
contrary, an action which conforms to it is unjust. Therefore, [such 
an unjust enactment] is not law, but partakes of the name of law by 
analogy (so to speak) in so far as it prescribes a certain mode of action in 
relation to a given end. We shall discuss this point later at some length. 

[7]. The foregoing satisfies the reasons for doubt, with regard to 
the first two heads. 3 For in the sense in which the term is here used, 
law is the measure, not of all acts whatsoever, but of moral acts, with 
respect to their absolute goodness and rectitude, by reason of which 
rectitude, law impels one to perform these actions. It is in this sense 
that Clement of Alexandria has said ( Stromata , Bk. I [, chap, xxvi]): 
‘Law is the rule of the just and the unjust.’ 

The last objection, 4 however, postulates a distinction between 
counsel and law, a matter which is a cause of prolonged dispute with 
the heretics, although that dispute is not pertinent to the present 
context. Some persons hold, then, that ‘law’ is to be taken in two 
senses: in one sense, as a binding precept, and thus distinct from 
counsels ; and in another sense, as any dictate of reason with regard to 
the righteousness of an act; according to which latter interpretation 
(so they maintain), the term ‘law’ includes counsels. For St. Thomas 
says (I. -II, qu. 19, art. 4) that every good act depends, in its goodness, 
upon the eternal law; and the acts enjoined by counsels are good in 
the highest degree; hence, such acts are included under the eternal 
law. However, if one is speaking (as we now are) of law in the strict 
sense of the term, only that is law which imposes an obligation of 
some sort ; a point that we shall discuss more fully below. 

8. Nevertheless, one should take into consideration the fact that 
sometimes there is laid down a law which relates to the performance of 
an act, so that it renders the act itself obligatory, as is the case, for 
instance, with the law of almsgiving; whereas at other times a law is 
made which deals only with the special quality of the action, or its mode 
of performance, a law which, although it does not require the perfor- 
mance of the act, does nevertheless require that, if the said act is per- 
formed, a particular mode of execution shall be observed. Of this 
nature, for example, is the law of attentive prayer. This precept, 

1 [Suarez has used the term leges both here and at the end of this statement. Cicero, more logically, 
has mssa m the former position, leges, in the latter — Tr.] 

1 \Mtnos. See supra , p 22, Section 2 . — Tr] 

3 [As mentioned 111 Section 1 —Reviser.] 

4 [Cf. Section 1, discussion of counsel. — Reviser ] 
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although it does not render obligator/ the act of praying, nevertheless 
does impose the obligation to pray with attention if one prays at all. 
With respect to laws of this second class, then, it is, in a universal 
sense, true that (as St. Thomas has stated in the passage cited imme- 
diately above) every act, to the extent that it is a good act, must be in 
conformity with the eternal law; that is to say, with the eternal law 
as it prescribes a due method of performance. This conclusion applies 
also to the acts performed under counsel. Nevertheless, these acts, 
viewed as such, are not said to come under ‘acts of counsel’; rather, 
they are thus classified to the extent that their practice or performance 
is counselled, not prescribed. 1 And, speaking in this sense, we must 
absolutely deny that counsel is included within the field of law. 

Moreover, counsel is excluded from the description of law given 
Th<* difference above, either because counsel is not, properly speak- 
between law and ing, a rule o t measure of the goodness of an action, 
counse1, since [such rules] consist rather in the laws which pre- 

scribe a given mode of action; or else because, morally speaking, 
counsel does not induce to action effectually, that is to say, by imposing 
a moral necessity of action, whereas, when it is said that law induces 
to action, the statement must be understood in this sense [namely, as 
involving moral necessity]. 

9. From these considerations, St. Thomas, in the ankle cited 
The etymology of (I.TI, qu, 90, art. l) drew his conclusion as to the 
the term 'law'. etymology of law. For he held that the teim was 
derived from ligandum (binding), since the true effect of law is to bind, 
or place under a binding obligation. This view was adopted by Gabriel 
(on the Sentences of Peter Lombard, Ilk, III, dist. xx.xiii, art, 1), 
Clichtove (on Joannes Damascenus’, Dc Fide Orthodn.xa , ilk. IV, chap, 
xxiii) quoted the same explanation of the etymology of law, fjom 
Cassiodorus, and approved it. Moreover, the opinion in question is in 
agreement with Scripture, which speaks of laws as bands, in a passage 
from Jeremias (Chap, ii [, v. 20]): Thou hast broken my yoke, thou 
hast burst my bands. . , 

But Isidore {Etymologies, Bk. II, chap, x and Bk, V, chap, iii) 
believes that law {lex) is so called from legendum (that ulmh is to be 
read), a conclusion which he deduces from the fart that law ought to 
be written, and therefore is something to be read. However, hinte we 
are now dealing with law in a rather broad sense, the word legendum 
should be extended to include internal reading or reflect ion, as Alexan- 
der of Hales has noted ([ Summa Univcrsae Lheologiae,) Ft. Ill, qu. 
xxvi, memb, l),in order that this etymology may be suited to every law. 
For, just as the natural law is said by Paul {Romans, Chap, ii [, v. 15]) 

[1 e from the standpoint of the method of performance, the a< ts in < wnt', wt under t mijim !, 

but under actual law.— T r 1 
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to be written in the heart, so it can and should also be read there by 
the mind ; that is, it can and should be meditated and reflected upon, 
so that one’s conduct may be guided in conformity therewith, accord- 
ing to the passage in the Psalms , cxviii [, v. 105]: ‘Thy word is a lamp 
to my feet.’ Moreover, in harmony with this same etymology is the 
Hebrew name for law (Tor a), which signifies ‘instruction’. 

10 Finally, others hold that law is so called from eligendum (that 
which is to be selected), either because it ought to be enacted after an 
extensive and prudent process of choosing, or else because it points out 
to each individual the course which he should choose. Thus St. 
Augustine says, in his Questions on the Old and New Testament ([Pt. II,] 
qu. 15), if that is, indeed, his work: ‘ Law (lex) is derived from lectio (a 
collection), that is, from electio (a choosing) ; [for it is made] in order 
that you may know what course to select from among many.’ 1 

Cicero, indeed, declares (On Laws, Bk. I [, chap, vi, § 19]) that 
the name is derived from legendum (in the [primary] sense of ‘select- 
ing’). ‘For’ (so Cicero says) ‘we give to the term “law” the force 
of “selection”, just as the Greeks call law ro/ioy, that is to say, [drawing 
the term] from the idea of granting’ to each man that which is his own, 1 
since law ought to be just. Accordingly, still other authorities derive the 
word lex from the fact that law legitimately moderates human actions, 
a derivation cited by Torquemada (on Decretum, Pt. I, dist. 1, can. iii). 

All these derivations, then, involve some explanation truly per- 
tinent to law. The source from which the word is derived, however, is 
doubtful, and a matter of slight importance. 


CHAPTER II 


WHAT IUS MEANS AND HOW IT IS TO BE COMPARED WITH LEX 


I. This word [i.e. ius] is frequently used in connexion with the 
subject under discussion and is sometimes taken as a synonym for lex, 
a fact that is made evident by the Institutes (II. i, § 11) and the 
Digest (I. iii. 16), although at other times ius is taken in other senses 
also. Accordingly, it is necessary to explain the word ius, and to com- 
pare it with lex. 

First, however, we should note that three etymologies are wont 
Various dentations to be ascribed to the former term, 
for the term ius. The fi rs t explanation is that ius is so called because 
Thefirsi: - it is close (iuxta). As to this explanation Connan 

(Commentary on the Civil Law, Bk. I [, chap, ii]) maybe consulted. For 


1 [Stc, in Suarez’s text, which reads as follows : Lex a leclume, id tit, elections dicta est, at ie mullis quid 
eligas terns. The passage from Augustine, however, is somewhat shorter: Lex a ketwne dicta est, ut ds 
mullis quid ehgas scias — Tr ] 

2 [This is substantially what Cicero says; but it is not an exact quotation.— T r.] 
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I am passing it over, since it is not convincing to me; because, if we are 
considering the external form of the respective terms, there is no 
relation between them, iuxta being written not with an ‘s’ as is ius but 
with an Y, and if, on the other hand, it is the meaning that claims 
our attention, iuxta esse does not mean ‘to be equal’, but simply, ‘to 
be close at hand’. Moreover, though the phrase does at times imply 
similitude or equality in some function or action, nevertheless, such 
an implication is made in a sense far removed from that of equity, 
which ius suggests. Consequently, this first derivation seems to me 
unlikely and far-fetched. 

The second explanation, and one more widely accepted among 
The second deriva- Latin peoples, is that which derives the name ius 
tion - from inhere (to command), for iussum is a participle 

of the verb iubeo; and if we take the second syllable from the 
participle iussum-, ius is left; or, indeed, if one divides these two 
syllables, a sentence will be constructed in which iussum itself, or [the 
personification of] authority, will assert that it is ius, saying, ius 
sum (I am ius). 

2. The third etymological explanation derives the term ius from 
The third deriva- iustitia. For Ulpian has said (in Digest, I, i. i), in 
tIon - accordance with this explanation: ';// f, indeed, is so 

called from iustitia .’ Some persons assail this dentation on the ground 
that iustitia is derived from ius, rather than umvet.selv; for that is 
called iustum (just) which is in accordance with ius. Hmvewi, that 
argument lacks force, since it is one thing to speak of lelalionship 
(ordine), or derivation, with respect to causality, and quite another, 
to speak of such relationship with respect to the act of denomination, 
or assignment of a name For in the fonnei sense, it is true that 
iustitia (justice) is derived from in r; derived, that is, limn that which 
is in reality just and fair with rcgaid to its ohjec t and, awonlinglv, 
with regard to its final, or formal and extrinsic cause In this sense, 
indeed, iustitia is defined by ius, since, according in the I)t t'/<t 
(I. i. io), ( Ius renders to each one that which is his due*'. IIovwwi, 
m so far as concerns the denomination and appellation of ius (the 
point of which Ulpian is speaking), ius could haw derived its name 
from iustitia-, just as “vision’ (visits) is such because it tends tnw.uci 
an object that is ‘visible’ ( visihile ), while the object neve itheh ss 
receives the appellation ‘visible’ from the wiy temi of ‘vision’. In 
like manner, then, iustitia is such, because it tends to the establish- 
ment of equity, which wc say is the just mean ( medium iustum) itself; 
and at the same rime, this mean has been enabled ughtly to take the 
title of iustum from iustitia, since such equity is fitted \o be estab- 
lished through justice and is therefore called ‘just’ (iuxta). And thus 
the term ius may easily have been derived through tlu: dropping of 
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the last syllable of iustum; even as we said in the case of the word 
iussum. Isidore ( Etymologies , Bk. V, chap, iii) also has spoken to this 
effect, saying: ‘Ius is so called because it is just.’ Augustine, too (On 
Psalm cxlv , near the end [§ 15]), remarks: ‘ Ius and iniuria (injustice) 
are opposites; for ius is that which is just.’ Therefore, even as iustum 
is clearly so called from iustitia, so ius may have derived its name from 
iustum and iustitia , in so far as relates to the etymology of the term. 

3. Consequently, Augustine (On the City of God, Bk. XIX, chap, 
xxi) likewise deduces the following as a principle of the philosophers : 
‘Because they call that ius , which has flowed from the fount of justice 
(iustitia).’ 1 For though ius may be, with respect to its object, the 
cause of iustitia , nevertheless, in the realm of efficient causality it is 
the effect of iustitia, since it is the latter which creates and sets up its 
own object, just as the other moral virtues do. Accordingly, if one 
were to consider this object in its potential aspect, it might be termed 
iustijicabile (justifiable) — so to speak — from the word iustitia , even 
as we were saying with respect to visas and visibile; but the term 

11 iustijicabile is not in use, it is barbarous, and in its place the word ius 
(in so far as it denotes the object of justice) seems to have been intro- 
duced. And if, on the other hand, the object in question is conceived 
of in its active character, then it is said to be iustum (just), and may be 
called ius. For it is in this sense that Augustine’s statement has a 
proper application — that is, his statement that ius and iniuria are 
opposites — since iniuria is nothing more nor less than an unjust act. 
So it is, too, that he has said, in the second passage cited: ‘That which 
is done by ius ( lure ), 2 is surely done justly ( mste ).’ 3 And thus Bartolus 
(on the said law of the Digest [I. i. 10]) declared that ius in its active 
character is execution, and interpreted accordingly the law on which 
he was commenting. However, the same conception may very well be 
accepted with regard to ius in its potential aspect, also, that is to say, 
in its [potential] nature (in habitu ) ; because, as I have said, the question 
is not one of causal emanation, but simply one of the assignment of a 
name, just as scibile (that which may be known) derives its name from 
scientia (knowledge), even in a potential sense (in habitu). 

Therefore, this third derivation is in no way unsuitable; and 
although it is uncertain which of these two conclusions comes nearer 
the truth, either one will serve for our present purposes. 

4. In accordance, then, with those two derivations of the term, 

The meaning of the the word ius has two principal meanings. These have 
tefm lUi been noted by Driedo (De Libertate Christiana , Bk. I, 

chap. x). For, according to the last-cited derivation, ius has the same 
meaning as iustum (that which is just), and aequum (that which is 

1 [This quotation, as given by Su&rez, vanes slightly from Augustine’s text — Tn ] 
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Isidore. 

St. Augustine. 


St. Augustine. 


Bartolus. 


Driedo. 



30 


St. Ttiomas. 


Cicero. 


Brisson. 
Genesis, xxiii. 


On Laws and God the lawgiver [Bfc. I 

equitable), these being the objects of iustitia. Yet one must take 
into consideration the fact that the word iustitia has [also] two 
acceptations. In the first place, this word may stand for every virtue, 
since every virtue in some wise is directed toward and brings about 
equity. In the second place, it may signify a special virtue which 
renders to another that which is his due. Accordingly, the word ius 
conforms, in due proportion, to each of these two meanings [of iustitia], 
For, in the first sense, ius may refer to whatever is fair and in harmony 
with reason, this being, as it were, the general objective of virtue in the 
abstract. In the second sense, ius may refer to the equity which is due 
to each individual as a matter of justice, This latter acceptation is 
more common, since ius so taken is most particularly wont to be related 
to justice in the strict sense. Thus, St. Thomas (II. -II, qu. 57, art, 1) 
has said that such justice constitutes the primary basis and significance 
of ius, And in consequence, he well concludes (ibid., ad 2) that ius is 
not lex , but is rather that which is prescribed or measured by lex . 
This view should, I think, be understood in a relative sense. For the 
laws which pertain to justice in the special sense [likewise] involve a 
special form of ius, that referred to in the above-mentioned strict 
acceptation of the term. Whereas lex understood in the general sense, 
and in so far as it may have a place in all the virtues, will look to ius 
in the broad and general acceptation of the latter term; in accordance 
with Cicero’s statement (On Laws , Bk. II [, chap, v, 1 1 -iz]), that in 
the very name of lex there is inherent the essential force of that which 
is iustum and of that which promotes ius, inasmuch as true law ought 
to prescribe what is just and fair, as I also have dedared. 

5. Accoiding to the latter and strict acceptation o (ius, this name 
The true meaning of is properly wont to he bestowed upon a (main moral 
the word ius power which every man has, cither over bis own pro- 
perty or with respect to that which is due to him. For it is thus that 
the owner of a thing is said to have a light (ius) in that thing, and the 
labourer is said to have that right to his wages by reason of whit h he is 
declared worthy of his hire. Indeed, this acceptation of the term is 
frequent, not only in law, but also in Scripture; for the law distin- 
guishes in this wise between a right (ius) [already established] in a 
thing and a right to a thing; as it also distinguishes among rights 
of servitude or rights of rural or urban estates, lights of use or enjoy- 
ment, and similar rights, concerning which one may consult Btisson 
(De F erborum Signification, Bk. IX, word ius, at gieat length). And in 
Scripture, we read that Abraham said (Genesis, Chap, xxiii [, v. 4]) to 
the sons of Heth: ‘Give me the right of a burying-placc’ (in r r epulckn), 
that is, the power of burying (facultas sepeliendi); in another chapter 
( Genesis , Chap, xxxi [, v. 21]) it is said of Jacob that, when he departed 
from his father-in-law, he carried away with him ‘all that belonged to 
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him’ ( Omnia quae iuris sui erant ) ; x and similar passages are frequent. 
Again, it would seem that ius is so understood in the Digest in the passage 
(I. i. 10), where justice is said to be the virtue that renders to every 
man his own right (ius suum), that is to say, the virtue that renders to 
every man that which belongs to him. Accordingly, this right to claim 
(actio), or moral power, which every man possesses with respect to his 
own property or with respect to a thing which in some way pertains 
to him, is called ius, and appears to be the true object of justice. 
Hence, ius is also wont to be given the connotation of relationship, as is 
stated in another passage of the Digest (I. i. 12); for, in such a context, 
the word seems to refer to a certain bond or connexion born of rela- 
tionship itself. In this sense, one person is said to succeed by right (ius) 
of kinship; another, by right of adoption; yet another, by right of 
appointment or testament. So it is, also, that the Digest (II. xiv. 34) 
makes the statement: ‘The right of kinship cannot be repudiated;’ 
while another passage (ibid., XLVIII. xxiii. 4) declares that the right 
of kinship is restored to the son. It is consequently inferred that [the 
term ius] is applied not to the blood-relationship itself, but to the moral 
claim (actio), or faculty, born of that relationship. The same explana- 
tion holds in the case of other passages. 

6. However, according to the other etymology, which derives ius 
12 Another meaning of from iuhendum (ordering), the true meaning of ius 
the term ius. would seem to be lex . For lex is based upon ordering 
(iussio), or command. The jurisconsults, indeed, often give the word 
this signification; as when they say, ‘We are following this or that law 
(ius)’, or, ‘This is a point on which the law (ius) is certain and firmly 
established’, or when they make similar statements. Again, [ius] seems 
to be given this meaning whenever it is distinguished from fact; 
as when a discrimination is made between ignorance of law (ius), 
and ignorance of fact, a distinction which is frequent in law (ius), and 
among the Doctors. There is in the Digest, a title [i.e. XXII. vi], ‘On 
ignorance of law, and of fact’. Hence it is, that what is in harmony 
with reason is said to be lawfully done (iure Jien), as if to say, ‘done in 
conformity with law’ (legi conforme). It is thus, too, that Sallust (in 
The Conspiracy of Catiline) would seem to have defined ius, saying: ‘Ius 
is civil equity, either sanctioned by written laws or institutions, or else 
drawn from custom.’ 2 This description has apparently been given 
primarily with a view to the civil laws only, but if the word ‘civil’ is 
suppressed, [the definition] will be easily adaptable for the canon laws 
as well, and the positive divine laws. It does not seem applicable to 
natural law, however, unless we say that the latter law is written in 

1 fin the Latin text ommu is followed by a comma and is printed in Roman type, not in italics like 
the remainder of the quotation, to which it properly belongs. — T r.] 

2 [We have been unable to locate this passage either in the writings of Sallust or in the Pseudo- 
Sallustian works.— T r.] 
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the minds of men; whereas the term ius is indeed applied to natural 
law, as is evident from the title of Institutes , I. ii ; De lure Naturali 
r d Gentium 13 Civili (Concerning natural law, the Jaw of nations and 
the civil law), a title which we shall discuss later. Finally, the descrip- 
tion in question appears to have been given rather with respect to the 
effect of law (lex) than with respect to the true rational basis thereof. 
Or, at least, it would seem to be rather a description of the object 
set up by the law, than a description of the law itself; since law consti- 
tutes equity, or is the measure and rule thereof, but is not properly 
speaking equity itself. 

7. Isidore ( Etymologies , Bk. V, chap, iii, cited above) adds that 
ius and lex are comparable as are genus and species; for he holds that 
ius is the genus while lex is the species. He appears to offer as his reason 
the argument that ius consists of laws (leges) and customs. Whereas 
lex denotes a written constitution, as the Decretutti (Ft. I, dist, i, 
cans, ii, iii, and iv) 1 indicates. St. Thomas, too (II. -II, qu. 57, art. I, 
ad 2), apparently follows Isidoic when he declares that the rational 
basis of that which is equitable and just, if it is drawn up in written 
form, is law (lex). These writers, indeed, would seem to have taken 
their opinion from Augustine (De Diversis Quaestionihus LXXXII 1 , 
Qu. xxxi), who says: ‘In the law (lex), ius is that which is embodied in 
the writing set before the people that they may obey it.’ 

Cicero (On Laws , Bk. I [, chap, vi] and Bk, II [, chap, vj), on the 
other hand, believes that only that is true huv (lex), which dwells in 
the reason; while that which appears written externally, he calls law 
(lex) in the popular sense. Accordingly, he speaks of the divine mind 
as the supreme law (lex) ; he then gives the name to reason as it 

exists in the mind of the wise man; whereas he deflates that written 
law is designated as lex in name rathei than in fact . 

However, it has now come about through usage that the term 
lex is properly applied both to written and to non mitten law, so 
that ius, in so far as it refers to lex, is used interchangeably with that 
term, and the two words are considered as synonyms. 

8. In consequence, to be sure, the word iui has (nine to possess 

The act of a judge is certain other connotations which have not been ttans- 
sometimes equtva- ferred to the term lex. For the at t of a judge is thus 
J‘“ lu wont to be designated by the term iu r, either bn ause 

it ought to be performed in accordance with the law s (leges), <n bn ause 
it sometimes seems to establish a law (lex), as it were; so that the judge, 
when he exercises his office, is said to declare the law (ius dune). This 
is the source of thetitleof Digest, 1 1 , iii : ‘If anyone fails to obey him who 
declares the law.’ Moreover, in the canon law (Sex/, Bk. 1 , tit. n, chap, 
ii), we find the words: ‘He who pronounces judgment outside t lie 

1 [Cun !v merely gives a definition of mos . — KbvisKR ] 
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territory [of his jurisdiction] may be disobeyed with impunity.’ This 
statement may be interpreted as referring both to [judicial] sentences, 
and to law {lex) in the sense of a statute. And the Digest (I. i. 1 1) even 
speaks of a judge as administering law ( ius reddere) when he makes an un- 
just decision, the reference being not to what he [actually] does but to 
that which he ought in duty to do. Furthermore, the judge is in this 
sense said to summon a subject to law (in ius vacate), with the mean- 
ing, in any case, that he does so for the purpose of testing the law, a 
point that is brought out m another passage (ibid., II. iv. 1). How- 
ever, these words could be interpreted as referring to a summons 
to the place of judgment. For there has also been transferred to 
the term in question the signification of ‘a locality where judgment 
is rendered’, as the above-mentioned passage of Digest , I. i. n, notes. 
Accordingly, among Roman 1 peoples, ‘to go to law’ (ire in ius) is 
the same as to go before the Praetor or to the seat of the Praetor, 
as Brisson above cited, notes (De Ferborum Significations, Bk. IX, word Bnsson. 
ius), basing his comment upon Donatus [on Terence’s Eunuch, Act IV, 
sc. vii], Victorinus [ Comment . on Cicero’s De Inventione, Bk. II] and 
a number oflaws. Furthermore, this is also theinterpretationgivenabove 
by St. Thomas (II.-II, qu. 57, art. l,ad 1), of the phrase in which one is St. Thomas 
said ‘to appear before the law’ ( comparere in lure ) In this passage, he 
adds still another meaning to the word in question, for he says that 
even the art itself by which one determines what is just, is sometimes 
called ius. Thus he appears to give a tacit explanation of the above- 
cited law of the Digest (I. i. 1, § 1), in which Ulpian quotes with uipum. 
approval the definition of Cclsus, namely; ( Ius is the art of the good 
and the equitable.’ For this definition would seem to be suited, not so 
much to law (lex) itself, as to jurisprudence (luris prudentiae), unless 
‘art’ is taken in a broad sense, as referring to any method or measure 
of operation 

9. Lastly, two points remain to be explained. One consists in the 
How 1 m is to be following question: How may ius be distinguished at 
distinguished from times from aequum et bonum (the equitable and the 
aiyuum ei bonum g 00( )) } if j us ls precisely the same as that which is just, 
while the latter is in turn precisely the equitable and the good, or if 
\ius\ being taken as equivalent to lex, is the essential pimciple of the 
just and good itself, as we have declared? 

Nevertheless, this distinction between ius, on the one hand, and 
that which is equitable and good, on the other, is clearly evident 
13 fiom the many refeiences cited by Luis Vives (in the Scholion on 
Augustine, On the City of God , Bk. II, chap, xvii) Accordingly, Quin- 
tilian (Institutes of Oratory , Book IV [, chap, iii, § 11]), has said; ‘the 
nature of the judge should [. . .] be ascertained: that is, whether 

1 [ Latinos , evidently referring to peoples living under the Roman law. — T r.J 
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he is more inclined' to [a strict interpretation of] the law (ins), or to 
an exercise of equity.’ Again (Bk. VI [, chap, v, § 5 ])> as k s: 'Should 
the plea be based on law (ius), or on equity?’ Cicero, too (in Brutus 
[Chap, xxxix, no. 145]) has written: ‘Crassus spoke at great length, in 
opposition to the written law, in suppoit of the good and equitable.’ 

Aristotle accordingly propounds this [very] doubt in the Ethics 
(Bk. V, chap, x [, § 8]); and, in this same chapter x J, § 3], be replies in 
effect that equity is the rectification of that which is [legally] just 
(ius turn). 

In order that this statement may be understood, one should dis- 
tinguish respectively between the words ‘just’ ( iustum ) and ‘equitable’ 
(aequum), ‘justice’ ( iustitia ), and ‘equity’ (aequitas). 

For the j ust is twofold ; first, what is naturally j ust , this bei ng eq ui va- 
lent to what is right according to natural reason, [a phase of the just] 
that is never defective, provided that the icason itself does not err; 
secondly, what is legally just, that is to say, what is t (instituted by 
human law, [a phase] that is often defective in specific cases, though 
just in a general sense. Neither is a given law (lr.\) unjust for this 
reason, since it must necessaiily be enacted in geneial terms. Rather 
(so Aristotle says), the fault arises neither from the law nor from the 
lawgiver, but from the subject-matter itself. 

Moreover, in accordance with this twofold division of iustum, a 
twofold form of iustitia may in due proportion be distinguished. 

In similar fashion, the term a e quit as is customarily interpreted 
as having a twofold sense, In one sense, it stands fin natural equity, 
which is identical with natural justice, and to which the term aequum 
corresponds, in so far as the latter is equivalent to that whit h is nat m ally 
just. It is with this meaning, indeed, that the civil laws fiequrnily 
mention natural equity. For example, the Digest (\\\\ lll.su I,*, 4) 
declares: ‘Grandsons 2 succeed to the position <>t sons, bv natuial equi- 
ty’; and again (ibid., XLVIII. xvii, 1): ‘'The \eiy nature of equity 
suffers no one to be condemned unheard.’ 1 To this kind of 
equity, ‘the equitable’, in the general sense of the term, corresponds 
Thus it is that the Digest (X II. vi. 14) says: ‘This is naturally equitable: 
that no person be enriched to the hurt of another.’ 1 Moieovei , < quity 
so interpreted, is not an emendation of [legal] justice (tut), but lathei 
the source or iuIc thereof, as the Digest (I, x \ i 1 . cjr [90]) indicates 
in the statement: ‘In all matters, but especially in law (j/o), equity 
must be considcied.’ 

10, Aequitas may be taken in another sense, however, as being a 

1 [appositus in Qvunliliiin j in tile I.nciu text, opbosthi, i-Mcltiith .111 irmr in nuni item nr .1 mi 

print.— T r ] ' 1 

2 [This section ot the Digest concerns certain situations m winch the sun cases t,, In the father's 
heir. — T r.] 

1 [This quotation, as given by Siiiircz, varies somewhat from the text of the thft w, Tr ] 
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prudent moderation of the written law ( lex scripta), transcending the 
exact literal interpretation of the latter ; and, in this sense, aequitas is 
spoken of in the Digest (XXXIX. iii. 2, § 5) as being opposed to ius in 
its strict meaning. So, also, Terentius Clemens has said: ‘Between 
ius and aequitas, there is this distinction: ius is that which exacts that 
all things be strict and inflexible; whereas aequitas to a great extent 
abates the rigour of ius.’ Furthermore, in view of this interpretation 
of ‘equity’, the terms ‘equitable’ ( aequum ) and ‘good’ (bonuni) are 
applied — by antonomasia so to speak — to that which does indeed of 
itself possess these qualities, even though it may appear to be at variance 
with the letter of the law {lex). Aristotle, too, understood ‘equity’ in 
this sense, when he spoke of it as the emendation of that which is just, 
that is to say, legal, and gave to the virtue from which it springs the 
name of epieikeia (equitable interpretation). 1 St. Thomas also (II. -II, 
qu. 120) enters into a discussion of this virtue. For to this [form of 
equity] does it pertain to act, in particular cases, in opposition to the 
words of human law {lex), when the observance of that law would be 
contrary to natural equity. Under such circumstances, indeed, the 
judge is said to act, not according to law {lure) — not at least, according 
to the letter of the law as it stands — but in accordance with what is 
equitable and good; and this, in turn, is to observe the law {ms) itself, 
with respect to its intention, while the contrary mode of action would 
be to violate the law. Such is the view expressed in the Code of Justi- 
nian {Code, I. xiv. 5) : ‘There is no doubt but that he attacks the law {lex) 
who, while accepting its words, labours against its spirit.’ And there- 
fore, it is possible that jurisprudence has been called the art of the good 
and the equitable because, 2 in the interpretation of the laws, the 
good and the equitable should always be regarded; even if it be needful 
at times to temper the rigour of the words, in order not to depart from 
what is naturally equitable and good. For a further discussion of this 
matter, see Covarruvias (on Sext, De Regulis luris , rul t possessor Pt. II, 

§ 6, no. 3). 

1 1 Another point should be made clear, namely, the question of 
Concerning the dis- w ^ at J as is and how ^ may be compared with ms and 
tmehon between ms lex. For Isidore {Etymologies, Bk. V, chap, ii) says: 
and ^ s ‘Fas is divine law; ius is human law.’ The same dis- Isidore, 

tinction is brought out in the Decretum (Pt. I, dist. x, can. i), where it 
is expounded with the aid of this example: ‘[The right] to pass through 
another’s field is fas-, it is not ius.’ But it would seem that all this 

1 [The terra epieikeia (Gr eVteiVeta, equity) is defined by His Excellency the Most Reverend Arch- 
bishop Amleto Giovanni (Vognam in Ins Canon Law (transl. by the Rev Joseph M O’Hara and 
Era m is Brennan, Phila , 1934), on pages 15-16 ‘The benign application of the law according to 
what is good and equitable, which decides that the lawgiver does not intend that, because of exceptional 
circumstances, some particular case be included under his general law.’ A more detailed discussion of 
epieikeia is found in the footnote at beginning of Chapter xvi of Book II (De Legibns), mfi a, p 309 . — Tr.] 

2 [Reading quia for an apparent quid — REVISER.] 
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should be interpreted in accordance with the passage immediately- 
following; for, in that passage, ius is understood strictly in the sense of 
‘written law’ (lex), and fas, in the sense of ‘equity’ and as a just excep- 
tion— so to speak — [from the letter of the law]. Thus, in the example 
above-mentioned, passing through another’s field is spoken of as not 
being ius, for the reason that it is in general prohibited rather [than 
permitted] by human law (lex); and nevertheless, if this act of transit 
is performed for reasonable cause and without consequent damage, it 
is fas, that is to say, it is permissible. Moreover, this is the explanation 
contained in the Gloss with respect to the passage in question; as it is 
also the explanation given by Henry of Ghent (Quodliheta, IX, qu. 2 
[qu. 26]). 

St. Thomas (II. -II, qu. 57, art. 1, ad ult.), however, offers a differ- 
ent explanation of the words above quoted. For he maintains that the 
term ius, in accordance with a certain exclusive signification, befits the 
laws ( legibus ) which are ordained for men in their mutual relationships 
rather than those laws which govern men in their relation to God; 
because we cannot render our account to God on a basis of equality, 
and therefore (accoiding to St. Thomas) jas rather than ius is the term 
for law (lex) in so far as the latter has regard to [man’s i elationship 
with] God. 

But, whatever the fact may be with lcspcct to this exclusive signi- 
ficance of the word ius — a significance that is not alien to Latin usage 
— fas is called divine law by Isidore, not because it regulates the 1 endur- 
ing of[man’s] debt to God, but because it is based upon natural equity 
and consequently upon natural reason, which is divine law 

However, leaving aside the metaphorical connotations and the 14 
distinctions which aie not pertinent to our piesent purpose, we shall 
deal here, in a general sense, with iur in its second and piopei t onnot a- 
tion; and accordingly, the tcim will become synonymous with lex, 
in so far as we shall now be speaking of lex, too, in its general uspec l 


CHAPTER III 

THE EXTENT OF THE NECESSITY FOR I. UVS, AM) OF '! HEIR \ \RIRTY 

I. Having treated of the terms ius and lex, we must (list demon- 
strate, before we inquire into the nature of lex, that it actually exists. 

This demonstration will best be effected by explaining the neces- 
sity for lex\ since, in these matters which relate to the moulding of 
moral conduct (mores), nothing superfluous should be allowed, nor may 
anything necessary be lacking. Necessity, howevci, is usually divided 
into two kinds. One is the absolute necessity in accordance with which 
a given thing is said to be necessary of itself and for itself, in an absolute 
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sense. Thus, there is attributed to God a necessity for His existence in 
accordance with His actual existence; and it is of this necessity that we 
are now speaking. The second kind is a relative necessity, having re- 
spect to some particular end or effect. This kind is subdivided into two 
phases : one phase is that of simple necessity; the other, that of necessity 
for the attainment of the better state, this latter phase being, in stricter 
parlance, utility. 

2. Accordingly, two points seem, generally speaking, to be certain. 

The first point is this: absolute necessity does not pertain to law 

Law in an absolute as suc h- The proof of this assertion is as follows ; such 
sense, was not necessity is an attribute proper to God, Who alone is 

necessary. a Being existent -per se and necessary in an absolute 

sense ; whereas every law is either a created thing or at least one which 
presupposes the existence of some creature on whose account it is 
established; for God cannot be subjected to law; and therefore, inas- 
much as a created thing is not absolutely necessary, law in like manner 
lacks the attribute of absolute necessity. In addition, I shall state that, 
if one is speaking of law in the strict sense of the term (as we are now 
doing), it can [be considered to] exist only in view of some rational 
creature; for law is imposed only upon a nature that is free, and has for 
its subject-matter free acts alone, a point which we shall note below; 
accordingly, law cannot be more necessary than a rational or intellectual 
creature; and rational creatures are not characterized by an absolute 
necessity for their existence; therefore, neither is law itself charac- 
terized by this sort of necessity. 

The sole doubt that could occur in this connexion would be one 
relating to the eternal law, which we shall for the present assume to 
exist. For that law is God Himself; therefore, it is as immutable and 
eternal as He, and consequently, as necessary. However, I shall reply 
briefly that what constitutes eternal law is indeed absolutely neces- 
sary, as the argument proves, but that it does not possess this attribute 
in its character as law, since it embraces a connotation of freedom, a 
point that I shall demonstrate below. 1 

3. Secondly, I make the following asseition- if the creation of 
If the creation of a rational cieaturcs is assumed to have taken place, law, 
lationai creature is both absolutely and with a view to attaining the better 
taken place, law has state, has become neccssaiy in the necessity of its pur- 
become useful, and p OSe This truth is (so to speak), in connexion with the 
m^he^necessit^of subject under discussion, a self-evident principle. 

its purpose. Moreover, in so far as concerns the first part [of the 

assertion] — the part relating to absolute necessity — one may adduce 
the argument that an intellectual creature, by virtue of the very fact 
that he is a created being, has a superior to whose providence and 

1 [lnjra, p 151, De Legibus, Bk. II, chap. n. — T r.] 
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control lie is subject; while, for the very reason that he is intellectual, he 
is capable of being subjected to moral government, which is effected 
through command ( imperium ) ; and therefore, it is connatural to such 
a creature, and necessary to him, that he be made subject to some 
superior who will govern him through command, that is, through law. 

Furthermore, this creature, because of the very fact that he has 
been made out of nothing, may be bent to good or to evil. This I as- 
sume, for the present, on the basis of the common opinion of the 
Fathers. Consequently, not only is he capable of being subjected to 
law, whereby he may be directed towards the good and held back from 
the evil, but furthermore, some such law is absolutely necessary for 
him, that he may live as becomes his nature. Or, we may argue also 
from the converse. For he who is subject to no law cannot sin; but a 
rational creature does possess the power to sin; and therefore, he is of 
necessity subject to law. 

Nor is it pertinent to argue that the said creature may, through 
grace or glory, become impeccable. For, in the first place, wc are 
speaking hete of natural necessity, asserting that from this standpoint, 
if one assumes the creation of rational natuic, law is necessary. More- 
over, the gift [of grace] through which such a nature becomes impec- 
cable does not involve a removal of that nature’s subjection to law, in 
so far as concerns the acts which it is free to exercise, but on the con- 
trary causes it to obey the law without fail. 

The second part of our assertion — that which relates to utility— 
is clearly proved on the basis of the first part. For necessity pertaining 
Psalms, xviii. to an end must include utility; and fuilhermorc, these words (Psalms, 
xviii [, v. 8]) have been written with rcgaid to laws: ‘The law of the 
Lord is unspotted, conveiting souls’, &c., as has also this passage from 
Pi over bs, vi. Proverbs (Chap, vi [, v. 23]): The commandment is a lamp, and the 

law a light,’ And there are similar passages which we shall examine 
later, and which point out a great utility in law. 

4. However, since this utility or necessity is not one and the same 
in the case of all laws, it will be worth while, for the purpose of pi csent- 15 
ing the attribute in question with clearness and accuracy, to distinguish 
among the various kinds of laws, and to explain the pai titular necessity 
or utility characteristic of each kind. For thus we shall clearly pci reive, 
not only that law in general does exist, but also the number of partieul.11 
species of which that whole is composed This latter point must also 
be ascertained in order that we may fully define the question invoked 
m the entire subject-matter of this treatise, namely, the question of 
whether or not law exists. For we have already pointed out that the 
said subject-matter embraces every species of law. Moreover, this pio- 
cedure will be opportune for our understanding of the terms to be used 
throughout the entire treatise. 
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5, In the first place, then, we may assume that law is divided into 

The division of law ^ our different categories, a division which was laid 
into its various cate- down by Plato, in the T imaeus [pp. 24 et seq.] and in the 
gones ‘ Phaedrus , as follows: divine law; celestial law; natural 

law, and human law. The second of these terms is rej ected by the theolo- 
gians, because it is either superfluous or else involves erroneous doctrine. 
For by ‘celestial law’ Plato meant fate, and a certain necessity of action 
proceeding from the ordered movement and influence of the heavenly 
bodies ; and therefore, if he understood that celestial law was of such a 
nature that it was not subject to divine providence, or that it imposed 
a necessity upon all things, even upon men, with respect to opeiations 
proper to the soul, [his interpretation] involves a false and heretical 
conception, opposed to the divine government and to the freedom of 
the will. If, on the other hand, he referred in the expression ‘celestial 
law 5 , merely to Aristotle’s statement that this lower world is so conjoined 
with the heavenly spheres that it is governed thence, that is to say, 
governed through natural influences and vicissitudes dependent always 
upon God, affecting bodies, not souls — if this was what Plato had in 
mind — -it was not necessary to set up this separate category of law; 
because, to the extent that it may be called law, it is comprised under 
the head of the natural law, as we shall prove. This second term there- 
fore being omitted, the other three are in use even among the theolo- 
gians, though in a slightly diffeient sense from that understood by 
Plato. 

6. Thus divine law, according to Plato, is a rational principle 

The conception of existing in the mind of God, and governing the uni- 
‘divme law’, m verse. This law is also recognized by the theologians, 
ways ’in” which The who, however, call it the eternal law. For the term 
term is used. ‘divine law’ may be used in two senses : in one sense, as 

dwelling within God Himself; in the other, as being decieed directly 
by God Himself, though existing outside of His Being. Plato gave to 
the term the first connotation, while the theologians, agreeing with 
Augustine, and for the purpose of distinguishing that form of law fiom 
the other, which God promulgates outside of His own Being, call the 
former ‘the eternal law’; and we, too, shall call it by this name. With 
respect to this thing which is called eternal law, it as certainly exists in 
God, as does His providence ovei the universe; for the term refers 
simply to the essential principle of this providence, a piinciple dwelling 
in God, or to some clement of that providence. 1 As to the question of 
whence it derives the name and nature of ‘eternal law’, however, that 
is a point which we shall explain in the first part of the next Book. 

From the foregoing, one may easily understand what necessity and 

1 [The antecedent of ems might be mho, provdenluie or Deo The second alternative is perhaps the 
one best suited to the context — Tr 1 
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utility characterize the law in question, since it is identical with the 
law of divine providence. For just as it would be impossible for the 
universe to continue in existence apart from divine providence, so 
would it be impossible apart from this divine and eternal law; and 
furthermore, all utility and benefit flowing forth to this universe from 
divine providence should also be ascribed to this same divine law. 

St. Thomas (I.-If, qu. 91, art. x, ad 3) observes, however, that the 
utility of the said law consists, not in the fact that it is itself ordained 
to the end, but rather in the fact that it directs all other things to their 
own ends, by appropriate means. For the law itself cannot be ordained 
to an end, since it is God Himself, Who is the ultimate end of all 
things. 

Finally, from this first divine or eternal form of law, one may infer 
A first division, of a first division of law into the eternal and the temporal, 
law: into temporal For we assume that there is nothing eteinal outside of 
and eternal. God; yet, it is evident that there are many laws in 

existence outside of Him ; and therefore, there must be established, in 
addition to the eteinal law, other and tempoial laws, which conse- 
quently differ [fiom the former] as the ci cated differs from the mcrcate, 
since whatever is eternal is increate, and what is temporal is n cated. 
Thus it becomes evident that there is established a divine law, that is, 
one which exists in God Himself. The manner, lmwevci, in which 
divine law is established by promulgation directly fiom Him, will be 
made clear in the discussion that follows. 1 In fine, there is a law that 
exists in God Himself; foi all the foregoing aiguments point to smh a 
conclusion. 

7. Accordingly, from the other two classes of law laid down by 
A second division of Pl at0 > a second division of law may be deduced, con- 
law: into natural sistmg in a subdivision of created law into nal uial and 
and positive. positive. This division is iccogni'/.ed by all the theolo- 
gians, too, and repeatedly by the Fathers, whethei undei the name of 
lex , 01 undei that of ius — positive and natural. 

Take, for example, the Etymologies (Ilk. II [, chap. \] and Bk, III 
[Bk. V, chaps, ii et seqj] of Isidore. The point is also brought out in the 
Decretum (Ft I, dists. 1 etseq). It may be infeircd, too, from Augustine 
(On the Gospel of John , Treatise VI [, chap, i, no. 25]). Paul (Romans, 

The ordinary Gloss. C ^ a P' “ [> v ‘ H]) indicates the same division, as the 16 
ordinary Gloss on the passage notes, when he says: 
‘The Gentiles who have not the law, do by natui c those things that ai e 
of the law. 32 The said division is also to be found in the civil law, in 
both the Institutes (I. ii) and the Digest (I. i [.3]). Cicero, too, in his 


' UJ ra i P- R)e Legibus, Bk. II, chap i, passim . — Tr ] 

2 [I he better version iv ‘The Gentiles who, by nature, have not the Law, fulfil the requirements of the 
Law. This version fits St. Paul’s use of the word cjiuaci better The Gloss, however, slates what Snarer 
gives in the text.— Reviser,] 
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work On Laws (Bk. I [, chap, vi, §§ 18-19]) specifically demonstrates 
that natural law was established prior to all human law. He discusses 
this point quite fully ( ibid '., Bk. II), also. Reference may also be 
had, in this connexion, to the Nicomachean Ethics of Aristotle (Bk. V, 
chap, vii), where he in like manner divides law into natural and con- 
ventional. 

However, with respect to ‘natural law’, it should be noted that 
T , , this term is variously understood by the philosophers, 

In what senses the , , •£ -m r • 5 

term ‘natural law’ the jurisconsults and the theologians, ror rlato, m 
is employed hy the the works above cited, apparently understands ‘natural 

law as referring to every natural inclination implanted 
in things by their Creator, whereby they severally tend towards the acts 
and ends proper to them. For just as he has said that the divine law 
is the eternal rational principle dwelling in God, whereby all things are 
governed, even so has he given the name of natural law to the participa- 
tion in this rational principle that has been instilled into all creatures 
in order that they may tend toward their appointed ends. St. Thomas 
(I. -II, qu. 91, art. 2) has even said that all things ruled by divine 
providence partake in some fashion of the eternal law, to the degree 
that they derive from its efficacy, propensities toward their proper acts 
and ends. But the jurisconsults, while they hold that the natural law is 
common to other living beings as well as to men, apparently exclude 
inanimate things from participation in this law, a fact which is evi- 
denced by the Institutes (I. ii, § 1) and by the Digest ( 1 . i. 1). 

8. However, as I stated in the First Chapter, ‘law 5 is to be attributed 
‘Law’ m its strict t0 insensate things, not in its strict sense, but meta- 
meaning, is not to phorically. Accordingly, of natural law in that first 
be attributed to in- anc [ mos t general acceptation, we need say nothing 

SGnss.tG tiiinRs ^ l ^ j o 

more at present than what we have already remarked 
in Chapter One, and what we shall remark below, 1 in connexion with 
the eternal law. Not even brute animals are capable of [participating 
in] law in a strict sense, since they have the use neither of reason nor 
of liberty; so that it is only by a like metaphor that natural law may 
be ascribed to them. For, even though they differ fiom insensate 
things m this respect, namely, that they are guided not merely by the 
force of nature, but also by knowledge and natural instinct, an instinct 
which is for them a form of law; and although the second interpre- 
tation of the jurisconsults can therefore be sustained, aftei a fashion; 
nevertheless, absolutely speaking, that interpretation is metaphorical 
and to a great extent dependent upon analogy. Accordingly, we 
shall pass over it also, for the present; for later (in Bk. II, chap, viii 
[chap, xvii]), in our exposition of ius gentium, we shall attempt to 
explore the true meaning of the [divisions of law] above mentioned. 

\ Infra, pp. 144 el seq., Dc Legibus, Bk. II, ihaps. l-iv. — T r.] 
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9. Natural law, then, in the propei sense of the term — the natural 
law which pertains to moral doctrine and to theology 
natural law, strictly — is that form of law which, dwells within the human 
speaking. mind, in order that the righteous may be distinguished 

from the evil, in accordance with the passage in the Psalms ( iv [, vv. 6 , 7]) : 
‘Who sheweth us good things? The light of Thy countenance, 0 
Lord, is signed upon us.’ Such is the explanation of St. Thomas in the 
passage (I. -II, qu. 91, art. 2) wherein he concludes that the natural 
law is, ‘a participation in the eternal law on the part of the rational 
creature. 5 

Moreover, in another passage (on the Sentences, Bk. IV, dist . xxxiii, 
art. 1), St. Thomas says: ‘Because man [alone] among living beings is 
cognizant of the essential nature of his end and of the comparative 
relationship between the work and the end, the natural power of com- 
prehension implanted in him, which is directed toward befitting 
action, is therefore spoken of as the lex naturalis, or 1 us naturale (natural 
law), while in the case of the other animals, it is called naturalis acsti- 
matio (instinct). This is plainly Cicero’s opinion, also ( On Laws, Bk. II 
[, chap, iv, no. 8]). For, after writing the words above quoted, on the 
eternal law, he adds: ‘Wherefore that law which the gods have given 
to the human race has been justly praised; since it is the 1 cason and 
mind of a wise being, suited to commanding and to restraining.’ 

So it is, then, that the law in question is called natural, not only 
in so far as the natural is distinguished from the supernatural, but also 
in that [what is natural] is distinguished fiom what is a matter of fieo 
choice. 1 This is the case, not because the execution of that law is 
natural, or the result of necessity, as is the execution of the natui.il 
inclination of the biutcs or of inanimate objects, but because the law 
in question is (so to speak) a kind of characteristic of natuie, and be- 
cause God Himself has annexed that law to nature. Moieovci, in this 
respect the natuial law is also divine, being dccieed, as it weie, duculy 
by God Himself. Such was the opinion of St Thomas, as expicsscd in 
the above-mentioned passage (Qu. 91 and qu. 94, ait 6), vvhcic he 
cites the words of St. Augustine ( Confessions , Bk. II, chap iv), spoken 
to God, ‘Thy law is written in the licai ts of men’, wouls which had 
tcfcrcnce to natural law; wherefore Augustine has said, in another 
work {Onthe Sermon of Our Lord on the Mount, Bk. II, Hup ix), that there 
is no soul, ‘in whose conscience God does not speak. F01 who sat e God 
writes the natuial law in the hearts of men?’ Isidore (Etymologies, 
Bk. V, chap, ii) more explicitly calls this law divine. And finally, it is 
evident from the foregoing how necessary and useful the said law is; 
since on it rests the capacity of discriminating between the righteous 
and the evil in the rational nature. All this, however, requires a lengthy 

1 [Simply ahbero, in the Latin. — Tu.j 
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17 explanation ; but let ns reserve that explanation for the following Boole, 
lest we invert the proper order and cause complete confusion. 

10. A certain subdivision of natural law remains for discussion. 

But first, we must sap a word concerning Plato’s fourth division of law, 
called bp him the human, and relating to the law designated bp 
Aristotle [Nicomachean Ethics , Bk. V, chap, vii] as 'conventional law 5 , Aristotle, 
which he describes thus: ‘It is that form of law which is a matter of 
indifference, originallp, but of great moment, once it has been estab- 
lished [as a law].’ 1 This comment is to be understood as referring to 

the subject-matter of the said law, since the latter relates to actions 
which apart from that law would not be a matter of obligation, but 
which are rendered obligatorp bp it. Finallp, to this same division 
belong those laws which Cicero (On Laws , Bk. II [, chap, v, no. n]) Cicero, 
distinguishes from eternal and natural law, calling them popular. We, 
however, divide created or temporal law into natural and positive, 
after the manner of the theologians; since the term ‘positive’ covers 
a wider field than does ‘human’. For it is to be noted that the philo- 
sophers have not recognized man’s supernatural end but have dealt 
onlp with a certain felicitp in this life, or rather, with a certain state 
conducive to passing it in peace and in justice, and have considered the 
subject of laws, from the standpoint of this temporal end; so that 
thep have merelp distinguished natural law from human law, which we 
map call ‘civil’, and to which we shall presently devote some words, 2 
Howevei, since it is a doctrine of the faith that men are ordained to the 
supernatural end of the future life bp fitting means which are to be 
sought after in this life, sacred theologp rightlp infers that this natural 
law is necessarp for a reason vastlp different [from the reason recognized 
bp the philosophers], and that men need more laws of a positive nature 
than were discerned bp those same philosophers. 

11. With respect to the natural law, then, it is the teaching of 
in what ways hu- theologp that man map be considered from the stand- 
man nature may be points of a twofold nature and dual light of reason. 

considered, with re- r i • i i • i i 

spect to the laws Ilic first standpoint deals with pure nature, or the 
which it needs. substance of the rational soul, and consequentlp with 
the light of reason that is connatural to man. The second deals with 
the nature of grace infused into man from above, and with the divine 
and supernatural light of faith which rules and guides him in this life. 
Moreover, in accordance with these two principles, [theologp] dis- 
tinguishes two aspects of natural law. The one is absolutelp natural, 

[even] with respect to man. The other, although it is supernatural 
in its relation to man (since the whole order of grace is supernatural in 

1 | More exili tly, Aristotle wrote ‘The convenlion.il kind is that wliuh might oiigmally have been 
determined either wav with equal justue, but whuh, when once dcleimined, is then no longer in- 
different ’—Reviser ] 

2 [Injra, p. 49, Section 20, this Chapter — Tr ] 
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that respect), may nevertheless be called natural in relation to grace. 
For grace also has an essence and a nature of its own, to which the 
infused light is connatural, and to which it is connatural not only to 
direct men toward righteous, good, and fitting behaviour in super- 
natural matters, but also to dispel darkness and errors relating to the 
purely natural law itself and to enjoin on the basis of a higher reason 
the observance of that same natural law. Two aspects of natural law, 
then, may be distinguished: the one purely natural; the other, super- 
natural in an absolute sense, but natural in a relative sense, as compared 
with grace. Wherefore, since the natural law even in its purely natural 
How manifold is form is divine, its source being God, far more truly is 
natural law. the natural law of the divine order, a divine law. For 

the former [phase of natural law] is from God through the medium of 
nature, whence it flows as a property of nature; whereas the latter phase 
is [directly] from God, Who by-His own action infuses grace and actual 
supernatural enlightenment, and Himself guides men to fulfil the com- 
mands ofthat law through aidsupplied by a slimulatingandassistinggrace. 

12. Finally, both phases of this law may be termed connatural to 
humanity, in so far as that which is concreatc with nature and has 
always persisted in nature may in a certain sense be called natural. For 
in this sense, the law of connatural grace, also, has always existed among 
men; since the light of faith has never been lacking in mankind as a 
whole, nor in the whole Church, nor have men ever been without a 
supernatural divine law, in the absence of which they could not have 
striven toward eternal beatitude. Wherefore, when the conditions of 
men are, as is customary, distinguished through laws— that is to say, 
distinguished as being [respectively] the conditions undei natural law, 
under written law, and under grace — then, in the case of the litst state, 
one should understand by natural law, both the law of nature alone, 
and that which is connatural to grace, or the law of faith. Foi the 
world could never have been entirely without this law, in accordance 
with the ordinary course of providence, since it has always been possible 
for the doers of the law to be justified by divine aid ; as may be infci i ed 
from the Epistle of Paul to the Romans (Chaps, ii and iii). So, also, the 
necessity and the utility of natural law, as explained in this latter sense, 
become evident; that is to say, it is necessary and useful because grace 
and faith have always been necessary, and the law in question is con- 
natural to them. [Natural law served] this purpose, too, namely: that 18 
man might have a law through the observance of which he could, by 
divine aid, obtain remission of sins and eternal life. 

13. With respect to the third division of law, the positive, it 
What is positive should be noted that the term ‘positive’ is applied to 
law? that law which is not inherent in nature nor in giace, 

but has been laid down, in addition to them by an extrinsic principle 
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endowed with power, wherefore it is called ‘positive’, having been 
added, as it were, to the natural law, not flowing therefrom of necessity. 
Thus, by some persons, it has been called ‘the posited law’ (• ius positum), 
a point that is brought out in Connan’s Commentary on the Civil Law 
(Bk. T, chap. viii). Again, a remark made bp Aristotle ( Ethics , Bk. I, 
chap, ix [Bk. X, chap, ix, § 12]) is suitable to the positive law thus 
interpreted. He saps: ‘law [. . .] is a rule, emanating from a certain 
wisdom and intelligence, that has compulsorp force.’ For though 
Aristotle was referring onlp to human law, nevertheless, his words are 
in themselves comparativelp general; and so also the term ‘positive 
law’ has a wider application than has ‘human law’. 

14. Thus the theologians deduce a third division, that of positive 
A division of posi- ^ aw i nt0 divine and human. That positive law is 
tive law into divine called divine which has been established directlp bp 
and human. God fj{ mse ]f 5 an fi added to the whole bodp of natural 

law. Of human positive law, we shall speak presentlp. Apart from these 
two phases, however, there can be no other positive law relating to 
mankind, since there are no other legislators. For the angels have not 
such power over men, since it is not a part of their nature, nor has it 
been granted bp God to them, inasmuch as 1 their possession of that 
power has not, to our knowledge, been revealed to anpone, so that, 
consequentlp, we cannot divine [its existence]. 2 Accordinglp, the term 
‘divine law’ is here used to refer, not to the law which exists within 


God, but to that which emanates in a special manner fiom Him; for it 
denotes, not law that has been conceived, but law that has been made 
known, and in this among other respects it differs from the divine law 
as the latter was described bp Plato. 

Again, this [positive] law differs from the natural, interpreted in 
all its perfection as above set forth, in the fact that the natural law is 
not specificallp added bp God to nature itself, or to grace; whereas this 
[positive] law is specificallp established and added thereto. Thus the 
natural law is not conferred, in itself and primarilp, as a specific gift of 
law; rather it is conceived of as being that gift attached either to natuie 
itself, or to faith and grace. For he who gives the form, gives also those 
things that are consequent upon the form This [positive] law, on the 
other hand, is essentiallp and primarilp bestowed, as a gift added to 
natuie and to grace. Whence there has followed the custom of calling 
this branch simplp ‘the law’ (lex), as is evident from the entire Epistle 
to the Romans, and from other passages of Scripture of which we shall 
speak presentlp. And therefore, the expression ‘divine law’, as such, 
is usuallp understood as referring to this [part of positive law]; and we, 
too, shall use the term in that sense, for the most part. 


Connan. 

Aristotle. 


1 [Interpreting the single word id as referring to the angels’ possession of the poner. — T r ] 

2 [Simply dwindle illud, in the Latin. — T r ] 
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15. From the foregoing, it is also easy to discern the necessity of 
that divine law. 

With respect to this point, it should be noted (lest one chance to 
be deceived by a verbal ambiguity) that St. Thomas (qu. 1, art. 4 [I. -II, 
qu, 91, art. 4]) adduces four reasons on account of which the divine law 
is necessary; reasons which, when attentively considered, will be found 
to contain proof only with respect to the divine law —whether natural 
or supernatural — in so far as it is connatural with grace, but not with 
respect to the positive supernatural law [i.e. positive divine law], 1 
according to the sense in which we arc now speaking. 

The first of the four reasons is this : that such divine law may direct 
man to a supernatural end. The second, that it may aid man in natural 
matters also, lest he err therein. The thud, that it may furthermore be 
able to govern and order his interior acts. The fourth, that it may 
forbid all evil; for it is impossible that human law should do so. There 
is a passage in Psalms, xviii [, v. 8], too, which St. Thomas applies to 
these four properties: The law of the Lord is unspotted, converting 
souls: the testimony of the Lend is faithful, giving wisdom to little 
ones.' For this last phrase contains the first reason, since it is thiough 
wisdom that man is ordered to his supernatural end, The last reason, 
indeed, is comprehended in the third or penultimate propel ty ; fur the 
law in question depends upon God’s truth; it cannot be subject to 
error; more than that, it is able to correct and repress the etrors of 
nature.. Again, the third reason enters into the second property; for 
the divine law is justly said to convert the soul, in that it dim is 
interior acts. Lastly, this law is called unspotted, because it pci ini ts 
no evil. 

All of these reasons furnish proof chiefly with lcspecl to the dh inc 
law as it is connatural to gucc. This is especially true of the fust and 
second reasons, a point which I have also touched upon above. For 
the third and the fourth have application even to the pu 1 civ mutual 
law, since that law also prescribes internal acts that aie good,’ and ibi- 
bids those which are evil, while it does not actually pci m i t of any act 
that is wrong. The divine positive law, as we ate now speaking of it, 
is on the contrary concerned ordinarily with extei nal acts. This fat l is 
evident in the case of the Old Law, and also in that of the New, in 
so far as the latter deals with the Saciaments and the Kcclesiastual 
hierarchy. Furthermore, God does not fm bid all evils thiough posi- 
tive law; rather does this piohibition pertain to the divine natuial law 19 
of both orders, as has been explained above. 2 

16. From the foregoing, we conclude that the divine positive law 

bUirC/ ,s w,1 >- of divine positive , «... Imrnts Hut ur, 

miter of Uic 0l 5afrn.m^ U i^ 1 r T™ 11 ? 1 Uw ’ iiS ’ [<>r example, the poMUe,. laws in tin- 



Chap. Ill] Necessity for Laws, their Variety 


47 


was necessary, not in an absolute sense, relatively to [man’s] supernatural 
The divine [positive] end but on the presupposition of the institution of the 
in'aifabsoiut^sense Synagogue or of the Church. Relatively to such insti- 
but on the basis of a tution, the said law may be considered as an absolute 
presupposition. necessity; although, with respect to the end itself, it 
serves rather for the better state and the greater instruction of man- 
kind, either that men may be restrained in their excessive blindness and 
depraved morals, or for the sake of [their] greater perfection and en- 
lightenment, that perfect virtue and holiness may be attained [by 
them]. The rational basis of the foregoing statements is as follows: 
even though some supernatural law, as well as some supernatural know- 
ledge, may have been necessary, that law which was connatural to 
grace itself would have been able to suffice; therefore, the need to add 
another and positive law sprang from the particular institution of the 
mystical spiritual body, so to speak. The existence of this institution 
being granted, the reasons adduced by St. Thomas may very well be 
applied, in due proportion, to this positive divine law. 

The said law is wont to be further subdivided into the Old and the 
New Laws, a division which we shall explain more fully in Books Nine 
and Ten. 1 

17. It remains to discuss positive human law, which is so named 
because of the proximate source from which it flows. 

For this law is called human, not because it was imposed by men, 
nor because it exists in them as in those persons who are to be governed 
by it ; since these facts, although they do apply to the law in question, 
are not characteristics peculiar to it, but are shared in common with 
all [the divisions of] law of which we treat, whether divine or natural. 

Thus, according to such a derivation, human law would be distinguished 
rather from angelic law, that is, from the law imposed on the angels, 
with which wc are not dealing. Again, the said law is not called human 
from its subject-matter; that is to say, it is not so called on the giound 
that it is established with regard to human, and not to divine affairs. 

Foi although this derivation may perhaps be suitable with refeience to 
the law which the philosophers have called ‘human’, novel theless, it 
does not actually represent theii meaning noi is it adequate, since 
human law covers a wider field, as we shall see. 

This law, then, is called human for the reason that it was devised 
olished proximately by men But I say ‘proxi- 
because the original derivation of every human 
a certain sense traced back to the eternal law, 
according to the Scriptural passage (Proverbs, Chap, viii [, v. 16]): ‘By p,oveibs, toi. 
me princes rule, and the mighty decree justice’; and fuithermore, as 
to the binding foice [of such law], that flows fiom the power given by 

1 [Not HU. lulled in these SeleUiom. — Tr.] 
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God, since, There is no power but from God’ ( Romans , Chap, xiii 
[,v. i]). However, that law itself which is called human is an act of man, 
and accordingly, it is proximately established by him; for which reason 
it is given this epithet of ‘human’. Thus Plutarch ( Comment . [J d Prin- 
cipem Ineruditum ]) said that learning was a requisite in the prince. 
For, “justice is the end of law; law is the work of the prince; and the 
prince is the image of God governing the universe.’ Augustine, too 
(On the T me Religion , Chap, xxxi), says : ‘The founder of temporal laws, 
if he is a good and wise man, consults the eternal law in order to dis- 
cern [. . .] in accordance with its immutable rules, what temporal com- 
mands and prohibitions should be laid down.’ Elsewhere (On the 
Gospel of John , Treatise VI [, chap, i, no. 25]), Augustine says that 
God has apportioned human laws to mankind through its rulers. 

Human law is therefore the work of man, derived proximately 
from his power and wisdom, and ordained for its subjects as a rule and 
measure of their actions. 

18. From the preceding statements, the necessity, or the utility, 
what is the neces- of this human law is also readily to he seen. For as 
sity for human law? Thomas ([I.-fl,] qu. 91, art. 3) has noted, its neces- 
sity springs from the fact that the natural, or the divine law, is of a 
general nature, and includes only certain self-evident principles of 
conduct, extending, at most, to those points which follow necessarily 
and by a process of obvious inference from the said principles; whereas, 
in addition to such points, many others arc necessatily involved in the 
case of a human commonwealth in order that it may he prcsci ved and 
rightly governed, so that it was necessary for human reason to deter- 
mine moie particularly certain points x elating to those matteis which 
cannot be defined through the natural reason alone, a determination 
that is effected by means of human law; and therefore, such law was 
most necessary. Accordingly, Plato (Laws, Bk. IX, not far from the 
end [p. 875]) says: ‘It is necessary for men to lay down laws in order 
that they may live accordingly; foi if they lived without laws, they 
would in nowise differ from the most savage beasts,’ Similai ly, At istotle 
( Politics , Bk. I, chap, ii [chap, i, no. 12 = p. 1233 V]) has declared: 
‘Even as man, when perfected, is the best of all animals, so, when 
separated from law and justice, he is the worst of all.’ 1 

19. Moreover, relying upon both authors, it is possible to explain 
more fully the necessity involved. For that necessity is founded on the 
iact that man is a social animal, requiring by his very nature a civil life 
and intercourse with other men; therefore, it is necessary that he 
should live rightly, not only as a private person, but also as a part of a 
community; and this is a matter which depends to a large extent upon 20 
the laws of the individual community. It is furthermore necessary that 

1 [This passage in Latm, as given by Sufirez, vanes slightly from the Greek text of Aristotle.- -Tit.] 
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each person should take counsel not only for himself, but also for others, 
preserving peace and justice, a condition that could not be brought 
about in the absence of appropriatelaws. Again, it is necessary that those 
points which relate to the common good of men, or of the state, should 
be accorded particular care and observance ; yet, men as individuals have 
difficulty in ascertaining what is expedient for the common good, and 
moreover, rarely strive for that good as a primary object ; so that, in con- 
sequence, there was a necessity for human laws that would have regard 
for the common good by pointing out what should be done for its sake 
and by compelling the performance of such acts. Accordingly, Aristotle 
([Ethics, \ Bk. X, chap, ix [, no. 14]) says: ‘Public regulations and pro- 
visions must clearly be established by law, and the good ones are estab- 
lished bylaws Zealous 1 of good. 5 Wherefore Cyril {A gainst Julian, Bk. Ill, 
not far from the beginning [Migne, Patrologia Graeca , loc. cit., no. 81]) 
remarks: ‘Nor is there any doubt but that laws direct one toward what is 
good and compel one to recede from baser things; and consequently, no 
oerson in his senses will contradict the laws or the lawmakers.’ Positive 
. .aws, then, were both useful and necessary. Accordingly, in former times, 
when inanimate laws had not been established, the princes were (so to 
speak) animatelaws, by whosewillthe peoples were ruled; as St. Augustine 
records (On the City of God, Bk IV, chap, vi), citing Justin Martyr. 

20. And lastly, this positive law is divided into civil and ecclesi- 
The last division of astical ; a division which was not ictognized by the 
law into civil and philosophers, since they knew nothing of the super- 
ecciesiasticai. natural end, or of the special powei [relating thereto]. 
For this reason, the human law, in their writings, is the same as the 
civil law, which Augustine is accustomed to call the temporal; for it is 
that law which is devoted to the political government of the state, the 
What is the civil guarding of temporal rights, and the preservation of 
law? the commonwealth in peace and justice. Accordingly, 

civil laws are concerned with these temporal or bodily goods 

In addition to such laws, however, the Chnstian religion recog- 
Again, what are the nizes certain ecclesiastical or canon laws which are 
ecclesiastical laws? contained in the sacred canons and in the pontifical 
decrees. Some persons call these not human but divine, for the leason 
that they are derived from a special power, especially confened by 
God, and relate chiefly to a supernatural end, to divine woiship and to 
the salvation of souls Nevertheless, in point of fact, they are human 
laws; as has been well taught by Giovanni d’Andrea, whom Panormi- 
tanus (on Dectetals, Bk. II, tit. vn, chap, i, no. 7) cites and follows, and 
as one may clearly infer from the Decretals ( Bk. IV, tit. xiv, chap. viii). 
The reason for this is that the said laws are proximately established by 

1 [1 liidiosos evidently for slitdwitis, the itminme form, relernng to leg a The Greek, of which the 
Latin lb a paraphrase, would seem to confirm this suggestion — Tr ] 
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the human will, although they differ from civil laws with regard to the 
power that is their immediate source, and with regard to their end and 
to their subject-matter, as we shall see below. However, the reason or 
necessity for such laws was, in due proportion, the same. For (so we 
assume) God founded a special congregation of the faithful, which 
should be one body, and which we now call the Church; and He did 
not make specific provision, through the law which Fie Flimsclf had 
established, for everything that might be fitting in the spiritual direc- 
tion of the Church, but simply laid down certain essential bases for this 
spiritual commonwealth. The other matters, however, He left to be 
provided for, through His ministers and ecclesiastical pastors, partly 
with the purpose that all points might be ordered agreeably and in a 
manner adapted to mankind, and partly because it was not possible to 
determine every point specifically in such a way that it would be immu- 

. ,, table. Therefore, this process of determining took 

sity for establishing place through canonical laws, so that such laws were 

a civil law, and a as necessary in the spiritual commonwealth of the 
canonical law? /-n i • -i i - i i , , 

Church as civil laws, in the temporal commonwealth. 

21. From the foregoing divisions, then, the variety, necessity, 
and manifold constitution of law become sufficiently evident. 

To these divisions, there are frequently added others, which are 
cither doubtful or of [only] apparent impoitance, and over which, 
therefore, we need not for the present linger, since they will be better 
touched upon in their proper places. Of such sort is the division of law 
into instructive ( ostenclens ) and mandatory (piaecipienr), of which wc 
shall speak in a subsequent Hook, and one which may perhaps be an 
unneccssaiy classification. Again, there is another general division of 
law, into affirmative and negative, the former prescribing what should 
be done, the latter opposing or prohibiting what should be avoided. 
These two forms of law are manifested in all those which we have 
enumerated; for they diflcr only in tile subject-matter of what is pre- 
scribed, which is to do or not to do, so that theie is consequently a 
certain difference in their modes of binding. Of this difference, we 
shall treat more properly in Chapter Thirteen . 1 Next, one may add the 
divisions of human law into penal and non-pcnal, and into the meiely 
prohibitory, and that which annuls; terms which aie familiar enough. 
Concerning the actual concepts involved, however, special discussions 
will be undertaken in the latci pages of the woik. Finally, it may seem 
that the ms gentium has been omitted from the number of the divisions 
mentioned; but in Chapter Eight of the next Book , 2 we shall explain 
how that body of law is included within the forms above-mentioned. 


S ’ ,i 7 ei d , lscus, 3 e s> this point, not m Chapter xiii, but m Chapter vv of Book I Cli.ipU r \v is not 
included in these Selections. — Tr.] 

2 | Suarez’s i cal discussion of this point is found m Chap, xvu of Book II of Dc Lcgilnn, ,„f,a up 
325 el seq — fR-1 h ' 1 1 
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CHAPTER IV 


WHAT ACTS IN THE MIND OF THE LAWMAKER ARE NECESSARY FOR 

THE MAKING OF A LAW ? 

1 . The points with which we have so far dealt relate only to the 
determination of the question of whether or not law exists. Moreover, 
we have demonstrated the necessity as well as the existence, not of one 
law only, but of various kinds or species of laws. We have explained the 
names of these species, and their rational bases, in order that our dis- 
cussion of the subject may be clear and expeditious. 

We should examine next the question, ‘What is law?’ Of this 
question, we shall treat in an abstract and general manner, postponing 
lor the appropriate places, the difficulties arising in the case of par- 
ticular laws. Moreover, we shall speak always from a human standpoint 
and in accordance with our own [human] mode of conception; yet 
we shall have to apply certain expressions to the divine law, or mind, 
excluding imperfections. 

In this Chapter, then, and in the Chapter that follows, we shall 
discuss the genus under which law is comprehended; and later we shall 
inquire into the specific differences within that genus. 

2. Thus we assume, first, that law is a thing which pertains to 
Law pertains to the the intellectual nature as such, and accordingly, to the 
intellectual nature mind thereof; both intellect and will being included 
under the term ‘mind’, for it is with that understanding that I am now 
speaking. The truth of this assumption is sufficiently evident in itself, 
since law implies a moral relation to the performance of a given action, 
and since no aspect of nature save the intellectual is capable of such 
a relation. Moreover, properly speaking, only those who have the use 
of intellect and reason are governed by law, or are capable of being so 
governed; and therefore, it is still far more necessary that there be a 
mind in one who is to govern by means of laws Law, then, is a thing 
that pertains to the mind. Furthermore, if it is said, by an extension 
of terms, that God conceives a given law for natural or irrational things, 
that is the case only in so far as things lacking intellect are in need of a 
superior governing mind, in order that the work of nature may be 
a work of intelligence; and thus from every standpoint, law must be 
related to mind. Such has been the concept of law entertained by all the 
wise, even by the philosophers, as is evident from the passages cited in 
our preceding Chapters from the works of Plato, Aristotle, and Cicero. 

3. Secondly, I assume that law — properly speaking, and especially 

Law is based not so f ar as ^ ex ^ sts ' m the lawgiver — is based upon a 
upon a habit’ but concrete act, and not upon a habit or power. This is 
upon an act clearly true, because that which is called law has the 
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virtue of proximately moving its subjects and imposing an obligation 
upon them; but this viitue does not exist in potency or habit, save 
basically and remotely; therefore, it must exist in some act. Moreover, 
commanding, oidcring and similar functions imply an act; and such 
functions aie discharged through law, cither formally, or (as it were) 
thiough a moral activity; hence, law consists in an act. 

However, in ordei that we may explain what this act is, it will fust 
be necessary to enumerate all the acts which may concur to make 
laws, and to describe the sequence or order of these acts. For they may 
be either interior, and elicited by the intellect or the will; or exterior, 
and prescribed; and all of them are necessary for the ultimate effective- 
ness of the law. 1 

4. F01 the clarification of this point, I shall note, thirdly, that law 
may be considered from a threefold standpoint, with 
ject [or state] with respect to its state or subject, hirst, it may be con- 
respect to which the sidered as it is in the lawmaker himself; in which sense, 
K ” l? ' ' as wc were saying above, 2 law is conceived in the mind 
of God from eternity. Secondly, law may be consideied as it exists in 
the subjects on whom the law is imposed; from which standpoint, it is 
customarily said that the lawofnatuiehas been instilled into the minds 
of men. Thirdly, it may be considered as it is in some different symbolic 
manifestation (signum), 01 some other external materialization (nuitei in 
exterior ); for example, in wiiting or even in a spoken word that 
declares the will of a superior. 

As to law when considered with icspect to the two lattci states, no 
difficulty can arise. For law, taken in the thitd sense, consists formally 
in some external act, by means of which the lawgivct makes known 
his thought, such an act as speech is among men, 01 wiiting. Thus 
Aristotle (Ethics, Ilk. X, chap. i.\ [, no. 12J) has said that, ‘law [, . .J is a 
rule, emanating from a ccitain wisdom and intelligent e’. Gain id, too 
(on the Sentences, Bk. Ill, dist. xxxvii), defines law as a sign making 
sufficiently manifest the will or the thought of the pi int e. 1 have said, 
indeed, that this sign is an activity 01 act, including the twin of dura- 
tion of the said act, when the latter is permanent and embodies per- 
fectly the character of a sign. For written law is accordingly t ailed law , 
not only when it is at the time put into writing, but in so fat as the 
term of that writing is permanent and indicates always the thought of 
the piincc. Similarly, if a law is handed down merely by [the spoken] 
word, and even though the audible woid passes away, then, in so fat as 
this word endures inhuman memory, rhe law is said to be sufficiently 
enduring. For ir is thus that unwritten law is sometimes piesetved 

1 [An elicited act issues, from, and is actualized in the faculty ; a prcsi nbed .u t is one that is at t u,di/,i d 
n the will or other faculty and is so elicited by command of the will,— Rkvisi- u I 

1 [See sup 1 a, p. 37, Chap. 111, §§ 2 el scq.— Tr.] 
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through, tradition. In like manner, custom, too, may at times attain 
22 the force of law, as we shall see below. 2 

No other difficulty arises with regard to this category of law, 
except in connexion with the promulgation oflaw, a point of which we 
shall treat later. 2 

5. Furthermore, with respect to law as it may exist in its human 
Law m the subject subject, suchlawunquestionablyconsistsinanactof the 
resides solely m an mind, and of itself requires only a judgment by the in- 

, " a ‘ J tellect and not anactof the will, since an act of the willis 
necessary to the observance or execution of the lawbut not to its existence. 

For law precedes the will of the subject and is binding upon that will; 
wher eas an act of the intellect is necessary in order that the law itself may 
therebybe brought before and into direct contactwiththewilljand con- 
sequently, a judgment by the reason is required. It is in this sense, indeed, 
that the natural law is commonly spoken of as the natural j udgment of the 
human reason; in so far, that is, as the said law exists inmanas inonewho 
is subject to it. Joannes Damascenus, too, speaks in this same manner, Joannes 
saying (De Fide Ortkcdoxa,Rk. IV, chap, iii [chap, xxii]) : ‘Thelawof God, damascenus. 
as it draws near to us, enkindling our minds, attracts them to itself and 
arouses our consciences, which are themselves said to be the law of our 
minds.’ The sameis true, in due proportion, with respect to positive laws . 

For after they have been enacted, they are applied to each individual 
through a judgment of the reason, to the extent that what was not 
necessary per se is judged necessary by virtue of the law, so that this act 
of judgment is now the law (so to speak)as it exists in the subject himself. 

In this connexion, to be sure, there has occurred a question as to 
whether in the case of these positive laws, there is sometimes lequired 
on the part of the subjects an act of the will that accepts the law. 

However, this point should be discussed in relation to human laws, to 
which it is pertinent. For the present, let us consider it a certainty 
that such an act is not a requisite for the essential principle of the law 
as such, and possibly not for any law, unless it be on account of some 
defect of power in the lawmaker. Accordingly, with regard to this 
aspect oflaw, nothing further of a geneial nature need be said. For the 
special difficulty which may arise from it, in connexion with natural 
law, will be better dealt with, in the following Book. 

6. There remains, then, the matter of the law as it exists in the 

. lawmaker himself. With respect to this phase of the 

Acts of the intellect . . r. . . . r . . , 

and of the will are question, it is certain, to begin with, that both 

necessary for the the intellect and the will intervene in the making of 
making of law . T . , , °. 

law. But it is necessary to explain what acts are in- 
volved in connexion with that process. 

1 [Injta, p. 462, De Legibus, Bk. VII, chap iti, no io — Tr ] 

2 [Suare/’s disi ussion of promulgation, found m Book I, chapter xi, of his De Legibus, is not included 
in these Selections — Tk ] 



54 


St. Thomas. 
Aristotle. 


Prove) bs, viii 


St. Thomas 
Anstotle, 


On Laws and God the Lawgiver [Bk. I 

In the first place, law, in so far as it is externally imposed upon the 
subjects, is a species of means for securing their welfare and peace or 
happiness. And theiefore, one may assume first of all that the will of 
the lawmaker includes the purpose of promoting the common welfare, 
or the good government of the subjects. From this purpose there 
follows forthwith in the intellect a consideration of this or that [pos- 
sible] law, as to which of them is just, or suitable foi the commonwealth. 
These two acts are seen to occur successively and with ratiocination, 
in men; but in God, without imperfection, as a simple act in the order 
of reason. 

However, the said acts intervene only remotely in the making of 

How many acts are law, and therefore it would seem clear that the essence 

proximately neces- 0 f the J aw j s no t found in them, 
sary in the intellect T , . _ 

and the will for the It appears, then, that after these acts are performed, 
making of law? there is direct intervention, on the part of the intellect, 
by an act of judgment through which the lawmaker decides and decrees 
that a given provision is advisable for the commonwealth, and that it is 
expedient that this provision should be observed by all This fact is 
manifest since, without such an act of judgment, the law could not be 
prudently and rationally enacted; and it is part of the character of law 
that it shall be just and, consequently, prudent. For prudence com- 
mands, as St. Thomas (II. -II, qu. 47, ait. 8) teaches, citing Aiistotle 
(Ethics, Bk. VI, chaps, x et seq, [chaps, v et seq.]). Wherefore, just as in 
the case pf each private person there is required a prudence that selves 
for the right direction of individual acts, whether with respect to him- 
self or with respect to another piivate person, so, in the case of a 
prince, there is rcquiied a prudence that is political; that is to say, one 
that is consti uctive in relation to the building of laws, in accordance 
with the passage in Proves bs (Chap, vin [, v. 15]) where Wisdom says: 
‘By me kings reign, and lawgivers decree ju.st’thmgs.’ The teaching 
of St.^Thomas (II. -II, qu. 50, ait, 1), together with that of Aiistotle 
(Politics, Bk. Ill, chap, iii [chap, vii]), on this point, is also e.u client 

7. Secondly, it is certain that there is iequired, in addition to this 
act of judgment, an act on the part of the will, by which the prince 
agrees, chooses, and wills that his subjects shall be obedient to that 
which his intellect has judged expedient. On this point all the Doctois, 
too, are in agreement, at least with regard to positive laws ; a fat t which 
we shall demonstrate in the next Chapter. M01 cover, the 1 cason in 
support of the point is, briefly, this: law does not merely enlighten, 
but also piovides motive force and impels ; and, in intellectual processes, 
the primary faculty for moving to action is the will. 

Some one, to be sure, may ask: ‘And what is this act of will?’ 

. er Jf ! s > in deed, cause for doubt since simple or inefficacious willing is 
insufficient. For God possesses such a will with regard even to those 
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things which He counsels but does not prescribe; and among men, 
although a superior might in this sense desire that something should 
be done by a subject, and might inform the latter of this desire, that 
would not suffice to constitute a command. On the other hand, an 
efficacious will would not seem to be necessary; for God does not pos- 
sess this sort of will with respect to all things prescribed by Him. If He 
23 did, all these precepts would be executed, since His efficacious will 
would infallibly be fulfilled. 

8. The reply [to the doubt above set forth] is that there is a neces- 
What efficac of act ^ or some act °f an efficacious will, a will which in 
is requisite in will- God is that of His good pleasure, 1 as is proved by the 
set’u^Taw 1 10 argument first set forth; but it is not necessary that 
se up aw. -tliis willing should relate to the observance or execu- 

tion of a law, since execution is a thing which follows later, as is also 
proved by the last argument adduced. Accordingly, it is inherently 
necessary that [the said act of will] should relate to an obligation im- 
posed on the subjects; in other words, that it should be a will to bind 
the subjects; for without such a will, [the act] cannot be binding upon 
them. And this will to bind suffices, in so far as willing is concerned. 

The truth of the first assertion is evident, because the obligation 
is a moral effect, and voluntary on the part of the prince; also, because 
the acts of agents do not transcend their own intentions ; and further- 
more because, in accordance with the same reasoning, there can be no 
vow without the will to bind oneself; wherein [a vow] is like a law, a 
fact which we have mentioned in another work (Vol. II, De Rehgione, 
Treatise VI, bk. 1, chap, ii). 2 The second assertion is also clearly true, 
since we assume that there exists in the lawmaker, the power to bind; 
and therefore, if he furthermore possesses the will to bind, nothing else 
can be required, in so far as relates to the will. It may be objected that 
the will to command is necessary, and that this will suffices even in the 
absence of the will to bind. I reply that these are not two separate 
forms of willing, but one and the same form described in different 
terms, a point which I shall explain below. 

9. The will in question may be described in yet another way, as 
being the will to bring about a given action because that action is 
necessary to the preservation of equity or the mean in a particular 
matter of virtue. For the will of a superior has this moral efficacy, 
namely, that it can lay a binding obligation upon his subjects, and make 
that a requisite matter for virtue, which was not in itself essential; 
as, for example, when it makes fasting on a certain day necessary for 
the mean of temperance. For though this fast is not always necessary 


1 [Termed by theologians voluntas beneplacili, which simply means the will of God in reference 
to what we know is pleasing to Hint — Reviser] 

2 [Not included in these Selections — Tr ] 
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to the observance of the law, nevertheless, when it shall be necessary, 
[the imposition of such a restriction] does not exceed the power of the 
lawmaker. 

This, then, is the correct explanation of the object with which the 
efficacious will of the legislator is concerned. For, even though that 
object may be moral rather than physical, the efficacious will may be 
exercised with respect to it; and not only the human will, but also the 
divine, as I have elsewhere expressly said 1 and as I shall later repeat in 
the treatise on grace. 2 

In this connexion, indeed, there was a special difficulty in regard 
to the natural law; but this point will be treated to better advantage 
in the following Book. 

10. The sole remaining question is whether or not, subsequently 
The act of the intei- to the acts of the intellect and of the will already men- 
lect which some per- tioned, some other act on the part of the legislator 
is not a 1 equisite for himself is a requisite ior the making ol law. I* or many 
the making of law. persons believe that an additional act of tire inU'llci t is 
indeed necessary, one to which they give the name of intimation, 
explanation or notification of the will of tire superior with icspect to 
the inferior; because this act, such persons say, involves the real essence 
of command and may be expressed in the phrase, ‘Do this 1 , so tlial, as I 
shall point out below, they find the real essence of law in the said act. 
The basis of their opinion, moreover, is their belief that in every moral 
opeiation the act in question is necessary, after the election [by the 
will] in respect to execution. Aiistotlc, too, tout lied upon this view, 
in declating ( Ethics , Bk. VI [, chap, v]) that to command was the most 
perfect act of piudcn.cc. St. Thomas did likewise (I. -II, qu. 17, ait. 1) 
when he taught that the act of commanding is an act of the intellet t 

11. I hold, indeed, speaking generally of command ovet the per- 
sonal acts and powers of the peison himself who ever c isos the c otnmantl, 
that there is no necessity for an act of the intellet t dii cc ted immediately 
towaid the executory power, subsequently to the choice, or at t ol will • 
ing, by which one definitely and eifectively wills to peifonn some 
external act, with all the special accompanying conditions required lot 
action in view of the circumstances and the executive- power. I go 
further, and hold that such an act [of the intellect] is not even possible. 
For the executory power is not aware of the force of the command; 
and solely the placing of the object before the will, not the apphe ation 
of the power to the act, pertains to the intellect To the will pertains 
the subsequent application of the other powers in actual use. This is 
the more common opinion, one which I derive from St. Thomas (I. -I I, 
qu. 17) and from the authors to whom I shall icfei in the following 

1 [Supra, pp. 54-5, Sections 7-8, this Cliaptc r —-'I K.] 

2 [Not included m these Selections — Tit 
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Chapter, I have touched upon the same matter more frequently, and 
at sufficient length, elsewhere (Tract. De Praedestmatione, Bk. I, chaps, 
xvi and xvii and De Religione, Tr. IV, bk. i, chap, i and Tr. VI, bk. i, 
chap, xii). 1 

12. This doctrine having been laid down with respect to each 
person’s command over himself, it is still needful to state that, with 
respect to the command of one person over another, the only necessary 
requisite, following the act of will on the part of the lawmaker which 
I have explained above, 2 is that the lawmaker should manifest, indicate 
or intimate this decree and judgment of his, to the subjects to whom 
the law itself relates. For this is essential, since if he did not do so, the 

24 will of the prince could not be binding upon his subject, inasmuch as it 
would not be made known to that subject, a point which we shall dis- 
cuss more fully when we treat of promulgation. 3 It is clear, moreover, 
that this [act on the part of the lawgiver] suffices, since the will of the 
prince is of itself efficacious. For that will is derived from a sufficient 
authority and is, so we assume, accompanied by an absolute and bind- 
ing decree ; consequently, if the said will is adequately revealed to the 
subject, it effects that which is willed; hence, it establishes an obliga- 
tion; the law is accordingly 'consummated; and therefore, nothing 
further is necessary. This argument will stand out more clearly in the 
light of the statements to be made in the follo wing Chapter. 

13. It is clear, however, that such instruction as to [the lawgiver’s] 
intention 4 consists of some utterance, the term ‘utterance’ being under- 
stood to include any indication or manifestation whatsoever, given to 
another person, of an internal act. That utterance, indeed, properly 
considered with special reference to its relation to a creature, is effected 
by means of an act which passes on and is finally received in some way 
into the person to whom the utterance is addressed; a fact which is 
manifestly true in the case of human interrelations, and which I believe 
to be true, among the angels, also, in a sense appropriate to them. For 
if the one who speaks, causes no impression on the one to whom he 
speaks, the former will not bemakinghisthoughtmanifesttothelattei. 

Moreover, the same is true with respect to God in relation to His 
creatures. For God gave no intimation to Adam of His will concerning 
abstention from eating of the tree of life, save through some revelation 
made to Adam himself; and if God makes manifest in the Word, to one 
of the blessed, that which He wishes to be done, the very vision of the 
Word in the blessed has the force of an utterance and intimation from 
God, concerning the precept m question. 

The utterance directed by the cieatnre to God, however, involves 

1 [Neither treatise included in these Selections. — Trt ] 2 \Supra, p. 52, Section 4, this Chaptei ‘ Tr J 
1 [Snare/ discusses promulgation in Book I, chapter xi of the De Legibus, a chapter 110I included in 
these Selections — -Tu ] 

4 [The Latin has simply, ilia . . . mtenlione. — Tr.] 
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another principle, of which I have spoken elsewhere {[De Religion e, ubi ] 
de Oratione , loc. cit.), 1 but which is not pci tinent here, since tlie creature 
cannot give commands to God. 

14. Thus, from the foregoing, I conclude that, subsequently to 
In addition to the the above-mentioned 2 act of the will, there is required 
acts enumeiated, an of the lawmaker only an act of the intellect which will 

act of the intellect ^ needed in order to communicate a given matter or 
foe commurucaung . . A i i 

with the subject is decree to the subject. And, m consequence, there 

required. ma y b c a necessity fot a new act of the will to produce 

some sign which will make manifest the previous act of the will. Just as 
we are required to have an understanding of the words which we are 
about to utter, and a will to move our tongues, so also in due propor- 
tion iL is required that the prince shall conceive, through his intellect, 
a way to effect an intimation of the law, and that he shall, through his 
will, choose to execute this intimation. The foiegoing statement may 
in due proportion be applied with respect to God; for it is thus that 
He executes this intimation, even as He executes His other elfei ts. 

Finally, one may also infer that there lakes place within the legis- 
lator, and subsequently to the aforesaid act of the will, a new at t of the 
intellect, by which the legislator perceives his own will; just as we 
understand that there is in God, subsequently to His act of willing, 
that knowledge which is called the knowledge of vision. 1 Thus it also 
results that the lawgiver, after having knowledge of his law, cxeitises 
judgment as to its subject-matter in yet anothet rnannei than that 
which he formerly employed; fot at first, lie judged* it only as being 
suitable matter for his command, whereas aft ei wauls lie judged it as 
being nccessaiy to moral leclitude, by virt tie of his dr< 1 ce All ofw hit h 
is so manifest that it requires no new pi oof. We shall speak in tlu- (ill- 
lowing Chapter, howevepof the way in whit h these elements < out ui to 
make law and, accordingly, of the act on which law is founded 

CHAPTER V 

IS LAW AN ACT OF THE INTELLECT OR OF THE U IU \M> V\ 1 1 \ F l.s 
THE NATURE OF THIS ACT? 

I. In the light of the assumptions which I hate made in the 
The first opinion: previous Chapter, the question will tuin almost rn- 
law IS held to be an tircly upon a manner of speaking Net ei theless, it 
ac o.t e inte ect. be biiefly discussed, because of the vaiietv of 

opinions on this subject. 

[Not included in these Selections. — Tr.] 

2 | Reading pi actinium for praedilum, in :u i ordanre with the iKqfi i ditn ( u 'f u | 

3 [The Scienlia visions, or knowledge of vision m Cod lias for its obits t llunsi II, amt all ill , md 
events outside Cod which arc, were, or will lie.— Rkvisr.it [ 

4 [Reading mdicabat for indicabal m an cmVance with tin* iSUjf, edition 'i it.) 
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According to the first opinion, then, law is an act of the intellect. 

This is the view held by St. Thomas (I.-II, qu. 90, art. 1) ; and Vincent St. Thomas, 
de Beauvais ( Speculum Morale, Bit. V, pt. 11, dist. 1), often speaks thus Vincent 
in his discussion of the matter. The same opinion is adopted by the 
Tho mists, Cajetan, Conrad Koellin, and others (thereon and on Cajetan. Con- 
I.-II, qu. 17; qu. 58, art. 4; qu. 60, art. 1). Mention should also be rad Koellm. 
made of Soto ( De lustitia etlure, Bk. I, qu. i, art. 1), Torquemada (on Soto. 
Decretum , Pt. I, dist. in, can. iii), Alexander of Hales ([ Summa ,] Pt. Ill, ^° E r ^^ d Q f - 
qu. xxvi, ad primuni), Richard Middleton (on the Sentences, Bk. Ill, n a ia. 
dist. xxxiii, art. 2, qu. 6, ad 3), Antoninus ([Summa,] Pt. II, tit. iv, 
chap, x [Pt. I, tit. xi, chap, ii]), William of Paris (Tr. De Legibus), and Antoninus' 
Corduba(Bk. II, Quaestionarium Theologieum, qu. 10). Moreover, the William of 
opinion in question is wont to be proved, first, by the argument that the Corduba. 
Scriptures, as well as the Fathers, philosophers and jurisconsults, assign 
law to the reason, or to wisdom. For example, in Proverbs (Chap, viii Proverbs, vm. 
[, v. 15])} Wisdom declares: £ By me [. . .] lawgivers decree just things.’ 

So, also, Clement of Alexandria (Stromata, Bk. I [, chap, xxv], not Clement of 
far from the end), declares that law is good opinion and that good Alexandna - 
opinion is that which is true. Moreover, he adds: ‘Consequently, 
certain persons have said law is right reason, which prescribes those 
things that should be done, and prohibits those that should not be 
done.’ Again, Basil (On Isaias, Chap, viii, in vv. 19-22) says: ‘Law is Basil, 
a teacher and instructress’ ( doctnx itf magistra ). 1 2 Joannes Damascenus Joannes 
(De Fide Orthodoxa , Bk. IV, chap xxiii [chap, xxii]) has also attributed Damascenus - 
to law the function of teaching. 

2. Furtheimore, Plato (Dialogue, Minos , or On Law, at the be- Plato. 

25 ginning [p. 314 c d]) calls law, ‘the upright opinion of the state’, that is 
to say, the true opinion. And later, he asserts that law is ‘the operation 
of truth’. Aristotle (De Sophisticis Elenchis, Bk. I, chap, xii, at the Aristotle, 
end) has likewise said that law is ‘the opinion of the multitude’. Again, 
in the Letter to Alexander , preceding the Rhetoric to Alexander ,' 1 he 
defines law as the ‘utterance of a command, with the common consent 
of the state, etc.’ And in a closely following passage ( Rhetoric , Chap, i), 
he says: ‘Law is the common consent of the state, a consent which 
prescribes in writing the way in which each act is to be performed.’ 

In this passage, Aristotle also embodies law as bidding and precept; 
although frequently, in other passages, he nevertheless attributes the 
function of commanding to reason and to prudence (Ethics, Bk. VI, 
chaps, ix et seq.\ Politics, Bk. I, chap, iii [Bk. Ill, chap. xi]). 

Thus he has said ( Ethics , Bk. X, chap, ix) that law is ‘a rule, 
emanating from a certain wisdom and intelligence’. We have also 
cited above many of the words of Cicero, in which he indicates that Cicero. 

1 [Basil lias • lex est verilalis magistra . — Reviser.] 

2 [m Preface to Rhetoric to Alex. = p. 1420 a. — Tr.] 
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law is in the reason: that first, indeed, it is in the Mind of God; and 
that, through participation in this [Mind, by the human reason], the 
said reason contains the natuial law and prudence, from which source 
the laws of states should be derived. This point is fully dealt with, in 
the Laws (Bks. I and II, shortly after the beginning [Bk. I, chap, vii 
and Bk. II, chap, iv]) where, among other remarks, Cicero lays down 
the conclusion that, ‘Law is right reason in commanding and forbid- 
ding’. And in fine, it is in like vein that Papinian (in Digest, 1 . in. i) 
calls law ‘a common precept’, declaring it to be ‘the decree of prudent 
men’. Marcianus, too (ibid., 2), says, quoting ChrysippusdLaw is the 
queen, princess and leader of human and divine affairs.’ These, 
indeed, are the functions of reason, to which the rule and direction 
of actions pertain. 

3. Various arguments are advanced for the confirmation of this 

The first opinion is fil'Sl Opinion. # . . , 

confirmed by Ihe first argument is as follows: it is the function 

reasoning. of law to regulate, wherefore it is customary to define 

law as a ‘regulation by the reason’; yet regulation pertains not to the 
will, but to the intellect, since it involves a certain ratiocination, so 
that those things which lack reason cannot regulate; thcrefoic, law is 
an act of the intellect. 

Secondly, it is the function of law to enlighten and instruct in 
accordance with the words [of the Psalms , cxviii, v. 1 oq], ‘Thy word 
is a lamp to my feet, [. . .]’ and of this passage, also [1 'bid., xviii, v. 8]: 
‘The law of the Lord is unspotted, converting souls; [the testimony of 
the Lord is faithful,] giving wisdom to little ones’; and the act of 
enlightenment pertains to the intellect. 

Thirdly, law is a rule, as we said at the beginning, in an 01 dance 
with a passage of Basil (on Julias, Chap, i, in v, 9) 1 where he tails it 
‘a rule of the just and the unjust’. This \iew is also suppoitcd by the 
Digest (I. iii. 2). Thus it is that the laws of the Chinch air called 
canons — that is to say, rules — as Isidore (Eiymtthgii'i, Bk. 11 [, (hap. xj) 
remarks, But the will is not a rule; rather should it be regulated by the 
reason itself. Therefore, law dwells in the reason. 

4. Fourthly, we have the argument that no act of the will can he 
designated as law. For [such an act would fall into one of two t lasses,] 

First, it might be the will of a prince 01 of a supenoi that a pai- 
ticular act shall be performed by the subject; which is not the case, 
since such a will is neither neccssaiy noi sufficient; fin God imposed 
upon Abraham a true precept concerning the sacrifice of Abraham’s 
son, yet God did not will that this sacrifice should be executed; and 
conversely, however much a superioi may will and desire that a given 

[Evidently a reference to the end of Section 1 of this Chapter, although the* referent e to Basil (on 
i5aia *> Cha P vni) given at that point is, not precisely that wimh is given hmv~TK.| 
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act be performed by a subject, he imposes no obligation if he issues no 
precept. Thus the theologians say that we are not bound to conform 
to the divine will, even the efficacious divine will, unless there is added 
to it a precept concerning the execution of the will in question. 
Therefore, law does not consist in such an act of the will. 

Secondly, [the act] might consist in the will to bind the subject; 
a will which is also insufficient, unless it is made known. Indeed, some 
persons add that a will of this sort in the prince is not necessary to his 
establishment of the law, for if the prince wills to command, by the 
very act of commanding, he makes law, even though he reflects not at all 
uponthebindingobligationinvolved. Bartholomew Medina goes further 
and says (on I. -II, qu. 90, art. 1) that, even though [the prince] may be 
[definitely] unwilling to impose the obligation, nevertheless, if he 
wills to command, he does impose it, and makes law. Just as one who 
makes a vow without willing to bind himself, nevertheless vows truly 
(says Medina) and becomes bound; and just as he who makes a deceitful 
promise under oath, without intent to lay himself under a binding 
obligation, is bound by the sanctity of the oath, to fulfil the promise ; 
even so, he who wills to command, imposes a binding obligation, by 
the efficacy of the command, even though he be unwilling to do so. 

Accordingly, no other act of the will than the will to command, 
is necessary to law; and the will to command does not constitute law, 
unless it is followed by the command itself, which pertains to the 
intellect; therefore, law dwells in the intellect. 

5. However, there exists among those persons who have advanced 
in what act of the this °pi n i° n , a controversy as to what act of the intel- 

mteiiect does law lect contains the essential principle of law ; that is to say, 

dwellf a controversy as to whether this act is the judgment 

of the reason which precedes the willing, or the command which is 
said to follow after. For certain of these authorities declare that the 
act in question is the judgment of the reason. William 
cia^e that e [t°is S a de " of Paris held this view; and he was followed by Conrad 
judgment of the Koellin (on I. -II, qu. 91, art. 1). St. Thomas, also 

reas ” n (I. -II, qn. 91, art. 2 [art. 1]), clearly says that law 

is a dictate [of practical reason] in the prince. Moreover, if we 
take into consideration the testimony cited, especially that of the 
philosophers, it would appear to have reference to this judgment 
of the reason. Again, the properties which consist in enlightening, 
and in serving as a rule and a measure, are appropriate to such a 
judgment of the reason, and not to the command in question, for 
the latter is said to be of a quality that merely impels and does not 
make manifest any truth. 

26 Nevertheless, in opposition to this opinion, we have the fact that 
this judgment does not possess any efficacious force for binding, or for 


Medina. 
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moving in a moral sense; yet such a force is essential in law. Moreover, 
in so far as concerns the judgment involved, a piccept would seem 
to be in nowise different fiom a counsel; since even one who gives 
counsel passes similar judgment in regard to the action whose perfor- 
mance he counsels. Accordingly, if God should make manifest to us 
nothing more than this judgment, He would be giving us not a law, 
but a counsel, in connexion with those acts, to be sure, the contraries 
of which aic not intrinsically wicked. 

6. Other authors therefore, assert that law resides in the act of the 

Some say that law is intellect subsequent to willing, an act to which they 
the i act of the Intel- gj vc ^he name of ‘command’ (i hi peril/ m). However, 
'command’ pm- 6 this act, if it is not in the form of a locution, is cer- 
punum ).' tainly a fiction, as we have remarked above .- 1 * * 4 And if 

it is in that form, then it will have the nature of a sign, so that it will 
be not so much law, as the sign of law; or, at the most, it will be called 
law, even as written law or that promulgated oially is so called, but 
this external or written law has the force of law only in that it stands 
for something else, something in which there dwells the virtue of law; 
thoefore, it necessarily piesupposes the existence of another thing 
which is law in its essence, 3 and this is the veiy object of out inquiries. 
Nor may it even be said that the internal locution, as vve corn eivc it in 
the mind of the prince, constitutes law; for this locution, too, has 
force and efficacy only in that it is a sign, so that it necessarily pic- 
supposcs the existence of that which is law in its essence. 3 

7. Furthermore, with tespect to God, tlieie is a spec ial icason on 
account of winch it would seem that the said act [of the intellect] is 
not to he attributed to Him as nceessuiy for the establishment ofluvv. 
1'or either this act is in the foint of an externally active impulse, as 
some persons hold it to lie, distinct even in God fmm His ptopei judg- 
ment and cognition; or else it is in the fonn of a mental locution; yet 
neither of these alternative assertions is acceptable; theicfote, . . 

The minor premiss can be piovcd, in so fai as concerns its fust 
pait, by demonstrating that no such act exists, since its existence is 
vainly posited, and the act is inconceivable; hut we have tieatid of this 
point, elsewhere ( De Religione, Pi. I, tr. 11, bk. i, chap, ,\).> Hcie, 
however, we shall provide a brief demonsti ation, as follows: on the 
part of God, such an impulse cannot be net cssary fm t he establishment 
of law ; for God, in establishing law, docs not impel one pliy sic all}' tmv.11 d 


I l] 11 -* vclitions of 1612 ami jhuj pl.uc tins siiblii tiding Insult tin follmviny par.ipr.ipti (and. r Sit 
Cion 7) the cornu t position, however, is evidently beside Sts turn n as iiidnatid by tin I’uris Million 
of 185(1.—' til.] 

1 [Supra, p 52, l)e Legibnt, Chap tv, § p— T r | 

1 [intnet paliter. Cf. Mos. el Ram Leu Cull , i>, 7, 5 as 1 Hod in Harper’s tin t i‘*n«irv Sinn* ni tin* 
examples, Uled by Du Cange also surest this interpretation. On tin nihci hand, v„r.e readers may 
prefer the translation* . , another thing whith is primarily law ’--'I u ] 

4 [Not included m these Selections. — Tk.| 
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the act prescribed by the law, but merely imposes an obligation which 
is of a moral nature and cannot be thus physically brought about, 
a fact which would seem to be self-evident. 

The other part of the minor premiss, indeed, the part relating to 
a locution, is easily demonstrated. For a locution on the part of God, 
externally actualized, can be nothing more nor less than an infusion 
of enlightenment or of intelligible forms, or the production of some 
sign making manifest Himself or His will; but all this, God does 
through His will, nor is any impulse or act of the intellect subsequent 
to the act of the will, more necessary for this effect than for other 
effects. 

In nowise, then, may law, as it exists in God, be assigned to an 
act consequent upon [an act of] will. The same is therefore true with 
respect to any lawmaker whatsoever; since all lawmakers participate 
in the basic characteristics of law, which dwell in God by His essence, 
so that in due proportion [all] imitate those characteristics. 

8 . There is, then, a second general opinion, according to which 

The second opinion: l aw * s an act t ^ ie lawmaker’s will. In support of this 

law is held to be an opinion, one may cite all those who assign command 

act of the will. t0 the will, as do Henry of Ghent ( Quodlibeta , IX, Henrvof 

qu. 6), Gabriel (on the Sentences , Bk. II, dist. xxxvii, qu. I, art. I, not. 

3), Major (on the Sentences , Bk. Ill, dist. xxxiii, qu. 7), Occam (on the Major 
Sentences, Bk. Ill, qu. xxn [qu. xii], art. 4), Almain ( M 01 alia , Tiact. Almoin 
III, chap, ii), and Angest (on the Moralia, Tract. I, pt. m, corol. iii). 1 Angest 
Bonaventure also supports this view, when he says (on the Sentences, Bonaventurc 
Bk. Ill, dist. xvii, art. I, qu. 1, ad 'penult .) ‘The will is that within 
which resides the rule and command of what is in the person who wills. 52 )oaiines 
Joannes Medina ( Codex de Oratione, Qu. 2) expresses himself in like Medina 
manner. The opinion in question is furthermore attributed to Duran'dus purandus 
and to Gregory of Rimini ( ontheSentences , Bk.I, dist. xlvn)inso far as they Om;0rv 
assert that the divine will is a rule to which we are all bound to conform. Scotus 
Scotus, too, is cited in behalf of this opinion, in that he says, in certain 
passages (on the Sentences, Bk. II, dist. vi, qu. I and dist. xxxviii, qu. 

I, ad ult and quodhb, 17), that the ordering of another to the pcifor- 
mance of any action is a function that pertains to the will And in 
yet another passage (ibid., Bk. Ill, dist. xxxvi, qu. I, art. 2), he 
assigns the function of command to the will. This same view is 
defended at length by Castro (De Potestate Legis Poenahs, Bk II, Castio 
chap i) 

9 Moreovei, [this second opinion] can be upheld by argument. 

First, it may be argued that Scripture and the civil laws (uua) 

1 |The opinion is found in BipmlUnm in Month philosophui opiisinhnn pn mavr.limu Gmlhhmm 
Mamin \lmi Scolmn, Fans, 7517 The woik should be asnibed to ](_iome August, .is Kavuauld states. — 

REVISES.] 

1 [It is in lcplytng to this that St Bonaventure slates that the will 1 ominands — Reviser ] 
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give the name of law {lex) to the will of God, and to the will of the prince. 
‘He hath made his ways known to Moses : his wills to the children of 
Israel’ (Psalms, xxxii [cii, v. 7]), that is to say, He hath made known 
His precepts. Again, we have the words: ‘Teach me to do thy will’ 
(ibid., cxlii [, v. 10]). In the second book of Machabees (Chap, i 
[, v * 3])) we read: ‘And [ ina 7 h°] y cm “N a h° ait 10 worship him, 
and to do his will [. . .]’, that is, to obey His law. Thus Christ our Lord 
has said, in the Lord’s Prayer: ‘Thy will be done’, which was to say, 
Thy law be obeyed. Again, in the prayer in the garden He said: ‘Not 
my will, but thine be done’, that is, thy command be done. For 
so it had been written of Him, according to the Psalms (xxix [xxxix,' 
w. 8, 9]) : ‘In the head of the book it is written of me that I should do 
thy will.’ 

The customary reply [to the argument based on these passages], 
an answer drawn from the Master of the Sentences [Peter Lombard] 
(in the Sentences, Bk. I, dist. xlvii) and from St. Thomas ( Summa , Pt, I, 
qu, 19, art. 9 [art. 11]), is that the passages in question refer to the 
will as expressed by some sign,’ which is will not strictly but meta- 
phorically speaking. 

10. However, even though the will when expressed by a sign may 27 
be so called [only] in a metaphorical sense, it must be indicative of 
some true will. F01, why should it be called will metaphm ically, unless 
because it has a relation to true will ? And it has no such relation save 
as a sign, wherefore it is called ‘the will, as expiessed in a sign’, Hence, 
the will which it has indicated is that which is fulfilled in the strict 
sense, and which has been designated in the passages above- cited by 
the tcim ‘law’. Accoiclingly, in the civil law (in f) also (Digest, I. iii. 
19), law (lex) is said to have its own will; foi written or external law 
undoubtedly indicates the will of the piince, and this is dei hired to be 
the will of the law itself; therefore, will of that sort is l.nv existing in 
the prince himself. 

Thus wc read (Digest, I. iv. 1 and Institutes, 1 . ii, $ 6) that, ‘What 
the prince has decreed, has the force of law’, wuids which cntainly 
indicate an act of the will. 

One may also cite the philosophers who say that law ‘is the deuce 
and resolution of the state’, as Plato puts ii in the Dialogue aluady 
cited (Minos [p. 314 n]); or that it is the consent of the state, in the 
words of Aristotle (Rhetoric to Alexander, Chaps, i and ii), Fot a electee 
indicates an intention of the will and —a dealer example -consent is 
an act of the will. 

Anselm, also, in his De Voluntate Dei, has attributed [the function 


1 [St. Thomas, loc. cil., explains that in fJwl the voluntas bniefdacilx is the di% me w ill sun llv so i ailed, 
but when God manifests Ills will by some sign this is called voluntas si/'tu arid is His vwil understood 
metaphorically, i.c, by the feign. — R kvislr.} 
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of giving] precepts to the divine will; and again, in the De Concepts, 

Virginali et Originali Peccato (Chap, iv), he has assigned to the will 
the function of commanding. 

11. Secondly, the opinion in question may be proved primarily 

The second opinion on the basis of the characteristic properties of law. 
is confirmed on the p or a p those properties which were attributed to an 
teristic properties of act of the intellect, are more appropriate to the will, 
law - and there are certain properties which are appropriate 

to the will and cannot be attributed to the intellect ; therefore, . . . 

The major premiss is clearly true, because, in the first place, there 
is assigned to law the attribute of being a rule and a measure; and this 
characteristic is particularly appropriate to the divine will, as may be 
inferred from various statements made by St. Thomas (I. -II, qu. 4, St Thomas, 
art. 4; qu. 19, art. 9; II.-II, qu. 26, last art. ; and, more expressly, II.-II, 
qu. 105, art. l). He says that the divine will is the first rule by which 
human actions should be measured; but that the wills of human 
superiors constitute a secondary rule, imparted by the first. The 
reason supporting this view is the fact that we ought to do or will that 
which God wills that we should, as Anselm declares in the work, De Anselm 
Voluntate Dei. 

12. Another characteristic property of law is that it enlightens 
and directs the subject. In connexion with this property, indeed, we 
should note that it may be attributed to law, in so fai as the latter 
dwells within the subject himself; in which sense there is no doubt but 
that law is an act of the reason and, formally speaking, enlighten- 
ing reason, as we have remarked in the preceding Chapter. Conse- 
quently, in reading the various authorities, one should take care lest 
he be led astray through ambiguity. For these authorities, inasmuch 
as they define law in terms of reason, are often speaking of it as it 
exists in the subject himself, in which sense the natural law is said to 
be right reason, imparted by nature; and thus it is that law enlightens, 
since it reveals the will of the lawmaker. Therefore, it would seem that 
there dwells within the lawmaker himself that will which objectively 
(so to speak), or even effectively, enlightens the subject; in accordance 
with the words of Anselm ( De Voluntate Dei [Chap, iv]): ‘The will of 
God is the master of the human will.’ 

13. The third characteristic property which weweretodiscuss, is that 
law orders. But this property is one which most properly pertains to the 
will; as Scotus (in the passage cited above) rightly declares, and as I 
have demonstrated in my Treatise on Predestination. 1 Moreover, the 

point can be well confirmed by the statement of St. Thomas ( Summa , st Thomas. 
Pt. I, qu. 107, art. 1) that one angel through his will oiders his 
concept [to be made known] to another angel, and in this way speaks 

1 [This treatise is not included in these Selections . — Tr.1 
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to him; hence, the function of ordcting pertains to the will. This 
explanation applies to the matter in hand. For such ordering by law 
takes the form either of a relation of the means to the end, or of a 
locution which indicates the will of the prince. And in either form, 
the ordering is most properly attributed to the will. For it is the will 
that oiders the means to correspond to the end, since it is the will itself 
which strives towards the end, chooses the means for the sake of the 
end, and so decrees that these means be put into execution; and it is 
also the will that gives the command for the locution, while in God, 
or in an immaterial inferior being, the ordering of the locution is like- 
wise accomplished through the will. Therefore, ordering by law, in 
so far as this property exists in the superior who orders or employs 
the locution, is always a matter pertaining to the will. 

14. Hence, there is yet another way in which to meet the cus- 
tomary objection that a superior issues no command if he does not 
make his will known, even though he may wish that a given act be 
performed by the subject. For it is replied that this intimation, may 
be external and that such an intimation is not pertinent to the dis- 
cussion, since it does not teside within the lawmaker but is simply a 
transient act, affecting either the subject or some other external 
matter, in accordance with the statements made in the preceding 
Chapter; 1 whereas intimation as it exists in the lawmaker would seem 
to consist pre-eminently in a will to intimate externally, which in 
its turn is an intimate part or else a consequence of the will to bind, 
so that, for this reason also, law pertains piimipally to the will. 

15. It remains for us to prove the second pait of the fust ante - 28 
Some characteristic cedent: namely, that sonic eharactciisih conditions 

law are to be found in an act of the will 
and not, strictly speaking, in an at t of the intellect. 

The first of these conditions consists in the moving 
and bringing of the subject to the pcifotmanc e of an 
action, omission being always included undet the 
term, 'action*. For the principle that moves and luings one to the 
performance of an action is the will, since the intellect is a motive force 
with regard more to the special mode of action (c f>?t ifuatmmn), and 
is therefore said to direct lather than to move. 

The second condition is the possession of a binding feme ; and this 
The second condi- condition, propeily speaking, dwells in the will, not 
tl0 "' in the intellect. For the intellect is able merely to 

point out a necessity existing in the object itself, and if such a necessity 
does not exist therein, the intellect cannot impart it [to the object]; 
whereas the will endows [the object] with a necessity which did not 
formerly characterize it; and, in the matter of justice, for example, 

1 [Supra, l>p. 56 U Jfi/.—TK.] 
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it causes a thing to be of a given importance ; and again, in connexion 
with other virtues, it creates a necessity for acting here and now, which 
would not exist under other circumstances and per se. 

The third condition consists in the fact that lawmaking is an act 
The third jurisdiction and of superior power, a matter upon 

which I shall comment below. 1 Consequently, it is (so 
to speak) the use of a form of dominion; and use is an act of the will, 
particularly the use of dominion, which is a free act. 

The fourth condition consists in the fact that law is an aci of legal 
The fourth justice. For the prince, when he makes law, should 

have regard above all for the common good, which is 
a matter pertaining to legal justice. And such justice is a virtue of the 
will, although it may require the direction of prudence, a requirement 
which is common to all the virtues of the will. From this it follows 
simply that prudence is in the highest degree necessary to lawma kin g, 
as is rightly demonstrated by the grounds supporting the first opinion; 
but it does not follow that this must be a formal act of prudence; even 
as just distribution and right choice depend upon prudence, while never- 
theless they constitute formally an act of the will operating through 
the medium of distributive justice or of some other moral virtue. 

16. One may adduce as a final argument the fact that it is possible, 
in the light of the remarks I made when setting forth the first opinion, 
to understand how difficult it is to designate the act of the intellect 
that constitutes law; whereas it is easy to make such a designation in 
the case of the will. For the will of a superior to bind a subject to a 
given act, or — what is equivalent — to set a given matter within the 
sphere of obligatory virtue, is well denoted by the term ‘law’. This is 
true, both because of all the facts that we pointed out in connexion 
with the characteristic properties of law; and also because nothing 
antecedent to this will can have the force of law (a matter on which we 
have also touched), since it cannot induce necessity, while all that is 
subsequent [to the said will] is rather the sign of law that has already 
been conceived and established in the mind of the prince, since even 
the mental locution itself is only a mental sign. 

To these fundamental statements, Bartholomew Medina could 
have made no answer other than a denial that a will to bind on the part 
of the prince is necessary for lawmaking, and for binding through law. 

17. This answer, however, is apparently a denial of what the other 

„ „ authors of the two opinions consider as a certainty; 

The doctrine of B. , , . . j 

Medina concerning unless perhaps, there is some ambiguity m tiie word- 

the will to bind, is i n g, For { s a certainty that, in the case of these 

~" a ‘ ! ' moral effects which depend upon the will, the agents 

do not act without intention or in excess thereof; but binding by 

1 [Infra, p. 72; Section 24 . — Tr.] 
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means of law is a moral effect and one which depends upon the free 
will of the lawmaker; therefore, in order that this binding effect may 
be accomplished, intention and will on the part of the legislator are 
necessary, for otherwise, the said effect would take place without in- 
tention, an inacceptablc conclusion. . 

The truth of the minor premiss is self-evident, and the same 
author (B. Medina) accordingly admits that law requires the concurrence 
of the will; while the major premiss is commonly accepted by the 
theologians, and, what is more, by the jurists. It is in this sense that 
they make the statement (Decretals, Bk. Ill, tit. v, chap, xxxviii) that 
the acts of agents do not operate in excess of their intentions. 

This conclusion, moreover, is made manifest by a process of induc- 
tion, since it is for this reason that excommunication imposed without 
intent to bind is not binding, and absolution given without intent to 
absolve does not take effect, the same being true with respect to the 
other Sacraments; anefin like manner, a vow or a marriage or a similar 
act, engaged in without intent, is not valid. The reason for this in- 
validity is the fact that all the virtue of such actions flows from or 
through the medium of the will. And again, it is the will that confers 
being as though it were the form. For an external act performed with- 
out intent is not, from that standpoint, a true moral act, but rather 
one that is feigned. 

1 8 . Wherefore, with respect to the example of the vow, it is in 
my opinion certain that the said vow is not binding if it was made 
without intent to bind; a point which I have brought out else whet e (De 
Religione , Tr. VI, chap, iii). 1 However, just as in the case of vows, 
a situation is frequently conceived of, in which some one vows with 
the intention of vowing and has at the same time the intention not to 
bind himself, even so B. Medina conceives of asimilai situation in the case 
of a legislator who has the will to command and not to bind Under 
those circumstances, says Medina, the legislator nevertheless does bind. 
However, unless ignorance is involved, such intentions ate incom- 
patible and involve a [mutual] contradiction, when the hist intention 
is to vow, or to command, in very truth and not fictitiously. For 

... . willing to command is nothing moic nor less than 

and to will not to willing to bind, or at least, willing to militate a will 20 
Mli nd ’. a I e incom P at ~ to bind; and the same is true in due niopoition with 
pugnant [to reason], respect to vows. If, on the othci hand, the intention 
inrdveti gn0ranCe 15 1S not sorl described, but is simply an intention 

to command or to vow outwardly, then doubtless the 
result is nil, and no true law is decreed, nor is any true vow made. For 
it is certain that a fictitious promise that does not bind can be made; 
but this sort of promise can occur in no other [than a fictitious] way. 

1 [Not included in these Selections, — Tb.] 
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In due proportion, the same holds true of precepts ; and therefore, if 
Similarly, in the it were known to a subject that his superior had not 
case of vows, the in- the intention of binding, although he might give 
intent* noTtoTind 116 utterance to words of command, that subject would 
[oneself], are certainly not be bound ; a point on which [the authori- 
mcompatfble. ties] agree, with respect to the case of excommunica- 
tion above mentioned. Again, and conversely, we have the words of 
St. Thomas, who says (II. -II, qu. 104, art. 2) that the will of a superior, 
in whatsoever fashion it may become known to his subject, is a kind 
of precept ; a statement which cannot be understood save with refer- 
ence to this will to bind. 

19. In the case of oaths, however, the principle is not altogether 
in the case of an tb- e same. For it is possible that one may have the 
oath there may intention of taking an oath, that is, of calling God to 
anmtenfto'takethe witness, and may nevertheless intend not to bind him- 
oath, the intent not self; so that if, under such circumstances, an obliga- 
to bind oneself. tion does arise (and this is a debatable point), it results 
not from the personal will, but from the natural precept whereby every 
individual is bound to render true that statement which he has called 
upon God to witness. This fact I have elsewhere ( De Religione, Tract. 

V, bk. ir, chap, vii) 1 discussed at length. 

On the other hand, the obligation imposed by the law cannot 
arise save from the will of the lawmaker; and therefore, an act of that 
will is necessary. Thus Gabriel has rightly said (on the Sentences , Bk. Gabriel 
III, dist. xxxvii) that, howsoever well the will of a superior may be 
made known, no obligation results unless he wills that his inferior shall 
be bound by that will. But my assertion 2 contained this reservation: 

‘unless . . . there is some ambiguity in the wording.’ For it may not 
be necessary that the lawmaker should conceive directly and expressly 
of the obligation of the subject and should be directed toward it by 
his will, since it may suffice if he intends, for example, to command 
that a given thing shall be of a given degree of importance, or that a 
particular act shall be part of the necessary subject-matter of tem- 
perance, or if he vaguely intends to command in so far as he is able. 

But these [modes of willing] involve only slight differences ; since every 
one of them includes the intention to impose a binding obligation, and 
since [actually] intending not to bind is wholly repugnant to them all, 
unless the agent is absolutely ignorant of what he wills. And in that 
case, this ignorance itself would prevent the existence of an entirely 
true will to bind, or — consequently- — of a true law; a point which I 
made in connexion with the similar matter of vows. In so far as con- 
cerns the necessity for such willing, then, this second opinion is un- 
doubtedly the true one. 

1 [Not included in these Selections. — Tr.] 2 [Vide the first sentence of Section 17 — Tr.] 
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20. The arguments which we have advanced in favour of [each of] 

. these opinions, thus seem to indicate that the act of 
affirming thaUawis the intellect and that of the will are both necessary 
composed of both f or law; so that a third opinion may be held, accord- 
ing to which law is composed and compacted of the 
acts of both faculties. For in these moral matters, one need not seek 
a perfect and simple unity; on the contrary, that which is morally a 
unity, may be composed of many elements that arc physically distinct 
and that are of mutual aid. So it is, then, that for law there arc two 
requisites: impulse and direction, or (so to speak), goodness and truth; 
that is to say, right judgment concerning the things that should be 
done and an efficacious will impelling to the performance of those 
things; and therefore, law may consist of both an act of the will and 
an act of the intellect. 

This opinion, indeed, is usually attributed to Gregory of Rimini (on 
the Sentences , Bk. I, dist, xtviii [Bk. II, dist. xxxv,] onlyqu.). Never- 
theless, he docs not there discuss this matter, nor docs he make any other 
statement than that he who acts out of harmony with God’s will and 
good pleasure, acts in opposition to the eternal law. In this connex- 
ion, Gregory cites Augustine’s assertion {Against Faustus , Bk. XXII, 
chap, xxvii) that the eternal law is the reason or the will of God, an 
assertion in which Augustine lays down no definite decision [regard- 
ing the two faculties]. Gabriel {ibid., Bk. Ill, dist, xxxvii, only qu., 
at beginning), more definitely upholds the opinion in question, when, 
after saying with regard to the external law (that is, with regard to 
law as it exists in the subject) that it is £ a true sign making known to 
the iational creature that right reason which dictates that he is 
bound, etc he declares that [the said law] ‘is the dictum of him who 
dictates or binds, etc,, for the purpose of indicating that the light 
reason of the one who commands, together with his will, is the basis of 
the binding obligation incumbent upon the inferior; that is to say, the 
force by which the inferior is bound’. 1 But the law is the true basis 
of the obligation; and therefore, Gabriel holds that in the prince 
himself the law is the reason of the prince combined with his will, and 
furthermore declares that this will is a will to bind the subject, as he 
has stated above. 

Wherefore, just as free will is wont to be defined as a faculty of 
the will and of the reason, so law, which is customarily called the fiee 
will of the prince, may not improperly be considered an act of each of 
the two faculties. 

2i. It may also be added that, although the term law {lex) in 

1 [This passage is a conflation of Lwo passages in Gabriel Biel, loc. at The first passage is found m the 
paragraph, Lex obhgalma. The second is found m the paragraph, Ihctlur dtclantu, the two being m 
the same column, one at the beginning, the other near the end, of the edition referred to in the IndeN 
of Authors Cited, — Reviser,] 
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its complete and adequate sense embraces both acts, nevertheless, 
from another standpoint, the act of the will and that of the intellect 
may each be spoken of as law, under diverse aspects. The words of 
Augustine in the passage above- cited ( Against Faustus ) are not out of 
harmony with this manner of speaking, and the passage is interpreted 
accordingly. For if one has in mind the moving force in law, so that 
law is said to be the power in the prince which moves and makes action 
obligatory, then, in that sense, it is an act of the will. If, on the other 
hand, we are referring to and considering that force in law which 
30 directs us toward what is good and necessary, then law pertains to the 
intellect. Moreover, it appears to consist in an active judgment and — 
in so far as it exists within the prince — to follow upon, not to precede 
the will. To be sure, it appears to do so, not after the fashion of an 
impelling act that is not a judgment (a view which has been sufficiently 
disproved), but after the fashion of an active judgment in which the 
prince, having issued his decree, decides that a given act absolutely 
must be performed by the subjects, to whom the said decree should 
therefore be made known. For I have in the preceding Chapter ex- 
pounded the fact that, in the mind of the prince, this judgment follows 
upon the willing; so that, in this sense, it may be said that the law is 
written in his mind, which is the source of every external law. The 
similar judgment which takes place within the subject will be (so to 
speak) a law derived from that law which exists within the prince. 

22. The opinions above set forth are credible, and the one last 

„ , „ , . stated seems sufficiently acceptable, as well as reason- 

A definite judgment iitt • ^ t 

is laid down with able, However, in order to pass some judgment on the 
regard to the whole question as a whole, we shall set aside the natural law, 
' rur " " and therefore the eternal law, also, [for separate con- 

sideration,] since they involve a special difficulty with regard to this very 
point, namely : whether and in what way they have the true and proper 
nature of law; a matter of which we shall treat in the following Book. 

The present controversy, then, simply concerns law as it is con- 
stituted through the will of some superior. With respect to this form 
of law, it is certain either, that it consists of an act of the reason and an 
act of the will or, at least, that it assuredly does not exist apart from 
both of them; in such wise that, if it consists of one of the two only, it 
is nevertheless intrinsically dependent upon the other. For this fact is 
proved by all the arguments adduced in support of the first two opinions. 

23. From this, indeed, we draw a second inference, namely, that 
it is not possible to give efficacious proof with regard to the manner 
of speaking adopted for either of those opinions. For the evidence 
adduced in support of the first opinion proves merely that law is not 
made without the guidance of prudence. Therefore, when the philo- 
sophers cited in that connexion attribute law to the reason, they refer, 



On Laws and God the Lawgiver [Bk. I 

not to an act of the intellect resulting in the prince from the will 
whereby he chooses to bind his subjects, but to a judgment which 
precedes, directs, and (as it were) regulates that will. For the assertion 
made by them is simply that the will of the prince does not suffice to 
make law, unless it be a just and upright will; so that it must have its 
soutce in an upright and prudent judgment. As to this judgment, it 
is clearly not law, if it is considered in itself and as prior to the [act of] 
will. Accordingly, these philosophers call law right reason, having 
Cicero. regard to its root; just as Cicero, On Laws (Bk. II, chap, iv), 
has said that virtue is the right reason of life. 1 However, the 
arguments advanced in defence of this opinion, have been answered 
in the process of confirming the second opinion. But the evidence 
adduced in support of the latter merely proves, strictly speaking, that 
the binding obligation imposed by law is derived from the will of the 
legislator. For this suffices in order that it may be said that he who 
observes God’s law is doing God’s will, or acting in accordance with 
that will; and it suffices also to allow of the converse assertions. How- 
ever, the arguments set forth in behalf of this opinion are, to my mind, 
more convincing if we assume that law is that act of the prince which 
of itself and by its own force creates an obligation and binds the 
subject. It may, indeed, be objected that the term ‘law’ (lex) refers, 
not to a binding act, but to the sign of such an act, or to the act of the 
intellect from which the said sign is proximately derived. 

24. 2 Wherefore, and thirdly, I add that, with regard to the essence 
T . of the matter, a more intelligible and more easily 

law is an act of the defensible assertion is this: law in its mental aspect 
will, is better under- r so lo S p ea k) as it exists in the lawmaker himself, is the 
act of a just and upnght will, the act whereby a 
superior wills to bind an inferior to the performance of a particular 
deed. I find a proof of this assertion in the arguments advanced in 
support of the second opinion. For though such an act of the will 
cannot take effect in the subject unless it be sufficiently propounded to 
him, nevertheless this act of propounding is an application of the cause 
that creates obligation, rather than the true cause and basisof obligation. 

25. Lastly, however, I assert, with respect to the application of 

With respect to the the term ‘law’ (lex), that it seems to have been used 

f„ p ™ C n tl0 "/] f \ he primarily to denote the external rule of the person 
term, 'law* (lex) sig- * / r 

mfies primarily the commanding, and the sign making manifest his will. 
Aristotle. a " d For it was in this sense that Aristotle ( Ethics , Bk. X 

of the person com- [, chap. ix, $ I2j) declared law to be a rule emanating 
manding. from a certain wisdom [etc.]; and that he elsewhere 

1 [The exact words of Cicero are; Ratio profecla a naluru, el ad rede faciendum impellent, el a deltcto 
avoains (Reason derived from nature, urging men to rierht conduct and diverting them from wrong- 
doing),— R eviser.] 

1 [latia text incorrectly has '34’.— Tit] 
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(. Rhetoric to Alexander) speaks of it as the common wish of the people, 
set down in writing, Isidore, too, assumes this to be the case, when 
he says that lex is derived from legendum (that which is to be read, &c.), 
and should be in written form. 

According to this acceptation of the term, then, one may well 
defend the view that law, as it exists within the prince, is that act of 
the intellect whereby he proximately dictates the external law, or that 
act which is by its very nature suitable for the dictation and manifesta- 
tion of this [external law]. 

For, just as the external law is in a sense a proximate rule for the 
will of the subjects, even so, in due proportion, the law which is 
written (as it were) in the intellect of the prince, is a rule for this same 
will of the subject, one from which the rule of external law is proxi- 
mately derived when it is set forth to the subject. However, it is 
derived, as the saying goes, in the form of another intimation or im- 
pelling force; yet this intimation is nothing more nor less than the 
31 external locution that is directed and (so to speak) dictated by the 
intellect of the prince, through that judgment which his will has 
already approved, or in so far as that locution is derived from the said 
[intellectual] act as already defined and decreed through the volitional 
act of the same prince; a point which is made sufficiently clear by what 
we have said above. 


CHAPTER VI 


IS IT INHERENT IN THE NATURE OF LAW THAT IT SHOULD BE 
INSTITUTED FOR SOME COMMUNITY > 

I. Having discussed the question of the general class in which law 
is to be placed, we should inquire into the distinguishing marks by 
virtue of which it acquires the [particular] nature of law. What these 
distinguishing marks are, we shall ascertain while explaining certain 
characteristic conditions which are necessary to the true nature of 
law. And at the same time, we shall explain the causes of law, since 
the true and intrinsic conditions characterizing law can have no better 
source than those causes; neither can the said distinguishing marks be 
understood or explained, without reference to the subject-matter, 
object and end of law. 

In the first place, then, as to the essential nature of law, it is clear 
, that law is instituted for a certain being or certain 

It is inherent in the r . , , rni/n /-n 

nature of law that it beings; lor, m the words ot Taui {Romans, Uhap. ui 

should be instituted r v . I q 1 ) . ‘Now we know, that what things soever the 

for certain beings. j aw s -p ea t e tli, it speaketh to them that are in the law.’ 

Thus, law essentially implies a certain habitual relation ( habitudo ) to 

1569.7+ L 


Romans, 111. 
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those upon whom it is imposed; and consequently, in order to explain 
the essential nature of law, it is necessary to make clear the terms of 

this relationship. . . , . . , , , 

We assume, moreover, that law should be instituted for human 

beings, since inferior creatures are not capable of [sub- 
ESSffSSK jection to] true law (which is the topic under con- 
jection to] these sideration), as has often been remarked; xor they are 
laws ' not capable of moral acts. And the angels, although 

they are capable of [subjection to] the divine law, are nevertheless not 
included within the range of our present discussion, as I said in the 
Preface. However, the statements which we shall make with respect 
to natural and divine law may easily be applied, in due proportion, to 
the angels. 

Law as we are treating of it must, then, be imposed upon human 
beings; and accordingly, every law may in this sense be called human, 
as I have remarked above , 1 even though, to avoid ambiguity, it is not 
so called. 

2. These statements having been assumed to be true, there arises 
is it inherent m the a doubt as to whether law can be instituted for one 
nature of law that it individual only, or whether it is inherent in the nature 
for soiTie 6 com- tUted of law that it should be instituted for a multitude of 
mumty? men, or a community. 

For we presume it to be a manifest fact that a human community 
is capable of [subjection to] laws and even stands in special need of 
them, since the arguments advanced in the preceding Chapter offer 
convincing proof of this assertion. Accordingly, it is also clear that, as 
a mattei of regular and ordinary procedure, law is indeed instituted 
for some community, or multitude of men; a fact which is sufficiently 
evident through usage itself, and which will become still more mani- 
fest from what we have yet to say. The difficulty, then, consists in the 
question of whether or not the said fact is inherent in the nature of law. 

The first opinion as to this question is affirmative, namely, that 
The first and only that precept is law which is instituted in general 
affirmative opinion. f or a n the persons included within a given community; 
whereas that precept which is imposed upon a single individual is not 
law. The foundation customarily adduced for this opinion is a passage 
in the Decretum (Pt. I, dist. iv, can. ii), taken from the Etymologies 
(Bk. I, chap, xxi [Bk. II, chap, x and Bk. V, chap, xxi]) of Isidore. In 
this passage, Isidore lays down various conditions for law and the last 
condition is, ‘that it shall have been written for no private benefit, but 
for the common advantage of the citizens’. This text, however, does 
not provide a compelling argument, since it is one thing that a law 
should be imposed upon a community, and quite another, that it 

' [Supra, p 47 ; De Legibus, Chap. 111, §§ 17-18 — Tr.] 
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should be imposed for the good or the advantage of that community. 

For it may be that a precept is imposed upon a particular individual 
and is nevertheless imposed with a view to the common good. Thus, 

Isidore, in the passage cited, is laying down a necessary condition, not 
with respect to the person on whom the law is to be imposed, but with 
respect to the end on account of which it is to be imposed, namely, the 
common good. This condition I shall explain in the next Chapter. 

3. It may be objected that the condition in question, if so in- 
terpreted, had already been included under another, laid down by 
Isidore in the same Chapter, the condition ‘that law be just and 
righteous’ ; for law will not have these qualities, unless it is ordered for 
the common good. 

But that objection is not valid; first of all, because many of the 
conditions that Isidore lays down in this Chapter are so related that 
one is included within another or inferred therefrom, and nevertheless 
all are added to the list for the sake of a more complete explanation. 

Thus, in the mere condition that law should be just, there are included 
the conditions that law should be [such that obedience] is possible and 
that it should be useful. For howwilllawbe just, if [obedience thereto] 
is impossible, or useless ? And nevertheless, these three conditions 
are separately enumerated. 

Accordingly, with still more reason could this last condition have 
been added, in order to explain clearly the particular justice and 
rectitude which are required of law. For an act may be just and 
righteous, even if it be not directed to the common good; and it will 
suffice if such an act is not [positively] opposed to that good. But with 
respect to law, the additional requirement is made that, in order to be 
just, law must be ordered for the common good. 

4. Neither, apparently, can there be any doubt as to the fact that 
32 this was Isidore’s meaning [. Etymologies , Bk. V, chap, xxi], as is evident 

from that adversative expression, ‘written for no private benefit but 
for the common advantage of all’. 1 For it is not impossible that a law 
should be imposed upon the community, yet imposed for private 
benefit, since tyrannical laws are possessed of both characteristics 
simultaneously. But Isidore speaks of the two qualities above men- 
tioned as if they were mutually opposed. Therefore, he is not 
speaking of the community upon which the law is to be imposed, 
but simply maintains that, on whomsoever it may be laid, the law 
must be imposed for the common advantage. 

It is in this sense, too, that St. Thomas (I. -II, qu. 90, art. 2) has St. Thomas, 
interpreted the statement of Isidore. For, in the body of the article 
cited the whole argument of St. Thomas tends towards a declaration 


1 [SuArcz has commum omnium Militate as translated above, but the text of Isidore, Etymologies, 
Bk. V, chap xxi, has commum avium Militate (the common advantage of the citizens). — T k ] 
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that the intention of a lawgiver in making a law ought to be directed 
towards the common good, since the common happiness should be a 
measure, and as it were, a first principle, by means of which the justice, 
utility and fitness of a law are measured. Wherefore, he concludes: 
‘any other precept in regard to some individual work, must needs be 
devoid of the nature of a law, save in so far as it regards the common 
good. Therefore, every law is ordained to the common good,’ In these 
words St. Thomas would seem to indicate that law may contain pre- 
cepts of an individual nature, provided that these precepts be related 
to the final end of law. Moreover, this passage in the text under dis- 
cussion [ Decretum , Pt. I, dist. iv, can. ii] was similarly understood by 
Archidiaconus, Dominicus de Sancto Geminiano, Torquemada and 
many persons to whom I shall refer in the next Chapter. 

5. Secondly, this [first and affirmative] opinion is wont to be 
proved on the basis of a passage in the Digest (I. iii. 1) in which the 
statement is made that a law ought to be ‘a common precept’. Never- 
theless, the word ‘common’ is also ambiguous; for, as Jason (on 
that passage, in the beginning [Digest, ibid.]) notes, together with 
Fulgosius, law may be termed a common precept for three [distinct] 
reasons: first, because it has been instituted by the common consent 
or authority; secondly, because it should be common to all; thirdly, 
on the ground that it serves the common good, However, in the 
above-cited law of the Digest, it is not stated that the second mode 
of being common is necessary in an absolute sense to the nature of 
law, or of a common precept. Wherefore, the Gloss on that passage 
[Digest, ibid.] refers to these alternative interpretations: ‘[the pre- 
cept] is common, that is to say, decreed for the common advantage, 
or given in common to the whole body.’ Thus the first condition will 
suffice for the essence of law, even without the second. 

Thirdly, the opinion in question may be proved from a passage 
m the Decretals (Bk. I, tit. 11, chap, i) which says : ‘Let the statutes of 

v be o!;)Served by all’; assuming, consequently, that they 

should be imposed upon all. This text, however, is greatly weakened 
^ y t e G oss on the passage [Decretals, ibid .]; for, to the word ‘canons’, 
it attaches the comment: general; for some canons are personal, and 
some are local. _ Consequently, theie would seem to be no doubt that 
e statement in question is to be interpreted with suitable discrimi- 
nation that is, interpreted as meaning that the canons are to be 

inTer? \ f t0 Wh< ^ ^ are addressed > or upon whom they are 
imposed. But as to whether there are always a number of such 

° f eadl Can ° n ’ ° r wliether « is Possible that 
there should be a canon constituted for the purpose of binding one 

person only, that is a point not dealt with in this Gloss. g 

. Therefore, there may be a second opinion according to which. 



The second opinion, 
which denies that it 
is inherent in the 
nature of law that it 
should be instituted 
for some com- 
munity. 


Chap. VI] Is it Inherent for Law to he set up for a Community? 77 

it is not inherent in the nature of law that it be imposed upon a 
community or multitude of men, although it may for 
the most part happen that law is thus instituted, since 
rules of conduct are ordinarily applicable to many 
persons in common. However, they may at times be 
constituted for this or that individual. 

In behalf of this opinion, we may cite St. Thomas 
(I. -II, qu. 90, art. 2), in so far as he declares that an individual precept, 
when related to the common good, assumes the nature of law. More- 
over in the answer to the first objection, he brings out the same idea. 
And in answering the third obj ection, he lays down the general rule that 
a precept which is directed to the common good has the nature of law. 

The Gloss (on Digest, I. iii. 1) upholds this view more expressly 
when it states that the law in question 1 does not provide a definition 
of the term ‘law 5 , since there is some law that is not common. The 
same opinion is evident in another Gloss (on Decretals , Bk. I, tit. 11, 
chap, i), wherein a distinction is made between general, and personal 
canons. Furthermore, this distinction occurs very frequently among 
the canonists as is clear from the words of Archidiaconus, Dominicus 
de Sancto Geminiano, and Torquemada (as cited above). The Gloss 
(on Digest, I. iii. 3) makes this same distinction, when it discriminates 
between law in general and special law (ins), declaring that the former 
is imposed upon the multitude, while the latter may be private. Other 
Glosses (on Code, X. xxxii (xxxi). 61 and 63) contain similar statements. 
Arguments [in defence of this negative opinion] may be based, first, 
on the two laws cited above [Code , ibid.). For they are true laws, 
and nevertheless, they are decreed for certain special individuals. 
Secondly, the said opinion would seem to be expressly laid down in 
a law of the Digest (I. iv. 1, § 2), as follows: ‘Of these (namely, these 
laws), some are personal. 5 Moreover, the same view is set forth in 
the Institutes (I. ii, § 6, word Plane). A third argument is the fact 
that the canons also distinguish private from public law, maintain- 
ing that the former should be imposed upon private persons, and 
the latter, upon the community. This we infer from two chapters 
of the canon law ( Decretals , Bk. Ill, tit. xxxi, chap, xviii; and more 
extensively, Decretum, Pt. II, causa xix, qu. ii, can. ii). 

7. Finally, this [negative] opinion may be confiimed by reasoning. 
This [negative] I Q t ^ Le fi rst pl ace > it is reasoned that a just precept 

33 opinion is confirmed may be imposed upon a single subject, for the sake 
by reasoning. 0 y common good, and by virtue of the power to 
rule the commonwealth and its individual members; hence, such a 
precept will be of the same essential nature as a precept imposed upon 

1 [i.e, Digest, Book I, tit, ni, law i, referring to the statement that law is a common precept. 
Cf. the first sentence of Section 5 — Tr.] 
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many or upon all the members of that community; and therefore, it 
will be a true law. The proof of the first consequent is the fact that, 
with respect to the essence of a precept, it would seem to be an ex- 
traneous circumstance that this precept should be imposed upon one 
person only, or upon many; just as it is an extraneous circumstance in 
the case of heat that it should exist in one subject or in many, and 
extraneous in the case of speech that it should be addressed to one, or 
to many. The second consequent is proved as follows: the precept in 
question, if it were imposed upon many, would be law; therefore, it is 
also [law, when imposed] upon one individual, since it has indeed been 
proved to be of the same nature [in both instances]. And it can 
happen that this precept is imposed upon one individual and not upon 
many persons, owing simply to the fact that the necessity for it is 
found to exist in only one individual. 

Secondly, one may reason thus : law is the rule of the moral actions 
of man, as has often been said; and not only the human community, 
but also individual. men have need of this rule; therefore, law per se 
implies a relationship not with the human community, exclusively, but 
also with individual human beings. 

. Thirdly, law is made with reference to a person, and consequently 
with reference to a true person, not less than to a fictitious one; but 
on the contrary much more so, for a fiction always presupposes the 
truth which it imitates ; and a community is a fictitious person, whereas 
an individual human being is a true person; therefore, an individual 
person is not less capable [of being the subject] of law than is a com- 
munity. 


T° ur thjy> when a law is established for a community, either it 
binds only the community, as such, or else it binds also the individual 
members of that community. The first alternative is not necessarily 
the true one; nor is such ordinarily the situation, as is self-evident. 
• e ven if it were, then the community would be as an 

individual person, whence one would again conclude that a law may 

sernTd^r^^^^ViJ 0116 f 13011 ^ If > ° U the other ha *d, the 
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appropriate m regard to him and necessary only for him. 

8. Ihis controversy may depend, to a large extent, on the use of 
Preference is given the teim [common’]. However, the absolute state- 
t0 the opinion ac- W should be made that it is inherent in the nature 
of law, as signified by this name, that it be a common 
precept,. that is to say, a precept imposed upon the 
community, or upon a multitude of men 

Thomas fas a - assi ! mption made b 7 Isidore and St. 
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It is the teaching, too, of Panormitanus (on Decretals , rubric of Bk. I, 
tit. n), of Felinus (on Decretals , Bk. I, tit. n, chap, vi, no. 5), and of 
Jason and Fulgosius (on Digest , I. iii. 1). For though they say that law 
may be termed a common precept in its habitual relationship ( habituio ) 
to him who makes it, to the end for which it is made, and to those upon 
whom it is imposed, they nevertheless give sufficient indication 1 that 
law, in the proper sense of the term, requires these three elements in 
conjunction, rather than separately. Antonio Gomez has expressed 
the same opinion in a passage (on Laurie Law I, no. 5) where he lays 
down as a requisite for the nature of law the stipulation that it must 
be common, rather than particular, with reference to a given person. 
Other authorities, to whom we shall refer below, and in the following 
Chapter, have expressed themselves similarly. 

9. This contention may be proved, first, by a certain process of 
induction. For the eternal and natural law are sufficiently common in 
character, as is clearly evident; the divine law, also (both Old and New) 
was laid down for communities: the Old Law for the Jewish people; 
the New for the Catholic Church and the entire world. And not only 
the law as a whole, but also its individual precepts, have been laid 
down generally. This is not to say that such individual precepts are 
laid down for each and every member of the community, since that 
is not necessary, nor is it pertinent to the nature of law; rather, it is 
to say that, even though there have been imposed, among the common 
precepts, laws which are binding upon such and such particular 
members, according to their [respective] functions and capacity, these 
laws are nevertheless always laid down in a general and common form. 
Furthermore, even the divine precept imposed upon Adam in the 
state of innocence was imposed not upon him solely and personally, but 
upon him as the head of all nature; and it would have endured always 
in that state, binding all persons, so that, to this extent, it had the true 
nature of law. A proof of this contention is the fact that, although 
God imposed the precept upon Adam alone, before He formed Eve (as 
related in Genesis, Chap, ii), nevertheless, Eve also was bound thereby 
(as is evident from Chapter m of that same Book). 

The precept that God imposed upon Abraham concerning the 
sacrifice of his son cannot, however, be said to be law, in the proper 
sense of the teim, but must be termed [simply] a command in accor- 
dance with the usual manner of speaking. 

ro. With regard to the civil law, indeed, this point would seem 
to be made sufficiently manifest in a passage of the Digest (I iii. 8). 
For there we find the statement: ‘Laws are made, not for individual 
persons, but in general teims. 5 Proof of the same view, m con- 
nexion with canon law also, may be derived from a chapter of the 

1 [Reading indicant for uidical. — Tr.] 
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Decretum already cited (Pt. II, causa xix, qu. ii, can. ii), in that this 
chapter contains the assertion that the canons and decrees laid down 
by the Fathers are public laws. Moreover, the private law which is 
also mentioned in that passage is not canonical law, but one of a very 34 
different nature, as we shall observe. So it is, too, that Gregory IX, 
in the Preface to his Decretals , makes the following statement: ‘[. . .] 
law (kx) is promulgated for this reason, that the evil . appetite 
may be restrained under the rule of vus, through which rule, 
humankind is instructed that it may live [. . .] righteously.’ Aristotle, 
also, has said, in the Ethics (Bk. VI [, chap, viii]), that the faculty or 
prudence required for lawmaking is architectonic, or regal, since the 
principal act of this prudence is the making of laws, as St. Thomas 
(II.-II, qu. 50, art. 1, ad 3) has declared. Moreover, the said prudence- 
looks to the community and is concerned therewith, so that law 
(according to the opinion of Aristotle) also looks to the community. 
Thus Aristotle has asserted (Art of Rhetoric, Bk. I, chap, iv [, § 12]) 
that, ‘it is on the laws that the safety of the State is based’. Again 
(Rhetoric to Alexander, Preface), he has said that law is, ‘reason as 
defined by the common consent of the State’, &c., assuming that it is 
established for the direction of that same community. Plato (Laws) 
often repeats this assertion; and all the philosophers express themselves 
similarly. Accordingly, Biesius (De Republics, Bk. IV [, section Leges]) 
says that, ‘Laws are public precepts of life which it behoves all persons 
to obey at all times’, &c. Therefore, according to the common usage 
of the laws ( iura ), the jurists and the sages, there is no doubt that the 
word ‘law’ (lex) refers to a public precept, imposed upon some com- 
munity and not simply upon one or another single individual. 

ir. The foregoing may be further demonstrated in the light of 
The same opinion the other properties of law. One of these is that law 
firmedm the light of s ^ ou ^ be perpetual, as we shall show below; 1 yet a 
the [other] proper- precept for one person only cannot possess this attri- 
tres of law. bute, since such a person is not perpetual; whereas the 

community is perpetual, at least through a process of succession so 
that, in relation to the community, law in the true sense is possible. 
Neither is it of any consequence that even a precept imposed upon the 
community may be temporary. For this fact gives rise, at most, to the 
conclusion that not every precept imposed upon a community is law; 
a point which we shall consider later, but which does not interfere 
with the. necessity that every law should be imposed upon the com- 
munity, if it is to be perpetual. The same truth may be established 
by assuming.that this perpetuity exists with respect [also] to the law- 
maker, For it is inherent in the nature of law that it shall not depend 

1 [Suarez has reference to chap, x of Bk I of De Legibus, which is not included ill these Selections.— 
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upon the life of the lawmaker, as we shall demonstrate below; 1 and this 
condition can exist only in the case of laws that are common, since an 
individual precept, imposed solely upon a single individual, lapses with 
the death of the person who lays down the precept, or it lapses when 
that person has been removed from his office, as common opinion and 
custom testify. The reason for this is a matter of which we shall treat 
below. 1 Neither has it any bearing upon the point under discussion, if 
a precept decreed for the community is annulled by the death of him 
who lays down the precept, provided (as I shall point out, later 1 ) that 
this precept is not laid down in the form of a law. For from this 
annulment, it would follow merely that not every precept imposed 
upon a community is law; and this is in agreement with the assump- 
tion that a law ought to have that perpetuity and that independence 
of the person imposing it, which it does not have unless it is a precept 
imposed upon a community. 

It will be objected that such an assumption is applicable only in 
the case of human laws; since in the case of divine laws, whether 
natural or positive, the Lawmaker cannot pass away or suffer change, 
and since such laws depend always upon Him in regard to their institu- 
tion and persistence, [so that their perpetuity is not dependent upon 
the perpetuity of those subject to them], I reply that this objec- 
tion is without force. For it is in view of this fact — namely, that 
divine laws have clearly been laid down for the community — that we 
have accordingly made the additional observation above set forth, 2 
regarding human laws, in order to make it clear that every precept, 
whether human or divine, possessed of the stability which law by 
its very nature requires, is to be considered as relating to some com- 
munity. 

Thus the precept imposed by the paterfamilias upon his slaves, 
or even his children, or indeed, his whole household, is not law, as 
St. Thomas declares (I. -II, qu. go, art. 3, ad 3); either because it 
has not been instituted for a sufficient community, again as St. 
Thomas asserts in that same passage, or else because it has not been 
instituted by means of a true compulsory authority, this being neces- 
sary for [the constitution of] law, a fact that is pointed out by Aristotle 
{Ethics, Bk. X, last chapter [, § 12]). 

12. Finally, proof of the opinion in question may be drawn from 
another attribute of law, namely, the fact that law is the rule and 
measure of an action from the standpoint (so to speak) of its subject- 
matter and of the mean of virtue. For in this sense, law is said to be 
the rule of the just and of the unjust, as I have noted above, 3 referring 

1 [Suarez discusses this point in De Legibus, Bk I, chap, x, §§ 9 et seq , which chapter is not 
included in these Selections — Tr ] 

2 [i e. in the immediately preceding paragraph. — T r ] 

3 [Supra, p 60, De Legibus, Bk I, chap v, § 3 . — Tr.] 
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to Basil and to other authorities. And in like manner, that which is 
laid down by means of law is called by Aristotle ( Ethics , Bk. V, chap, i), 
legitimate or legal justice, as St. Thomas has observed (I.-II, qu. 90, 
art. 2). Law, then, is a kind of rule establishing or pointing out, in regard 
to its own subject-matter or the operation with which it is concerned, 
that mean which is to be preserved for the sake of right and fitting 
action; and this rule is in itself universal, having relation to all persons, 
in due proportion; therefore, law is in itself general, and consequently, 
in order that any law may be law in a true and perfect sense, it must 
possess this characteristic. 

If, on the other hand, there are certain precepts which do not 
possess it, either they are not laws at all, or else — assuming that they 35 
are considered as being laws — they are thus considered to the extent 
that they do in some wise partake of the said characteristic. We may 
also add that it pertains to this general or common character of law 
that the latter shall be instituted universally, without regard for 
persons and without unjust exceptions, as is indicated in the Decretals 
(Bk. I, tit. 11, chap. vi). Many expressions, too, in the laws there 
cited would seem to point to the same conclusion, presupposing the 
existence of the first conditions, or universality of law, and adding 
this last condition as necessary to the justice of law, a matter concern- 
ing which we shall speak a little later. 1 

13. However, the foregoing explanation may be expanded by 
The contrary answering the arguments which have been advanced 
opinion ls'^refuted [to the contrary]. 

ments eanS ° f argu ' ^ these, the arguments first set forth are easily 
disposed of. For we admit, with respect to the first, 
that Isidore and St. Thomas, in the passages cited, did not seek to 
treat directly of the condition in question ; rather, they assumed its 
existence. Accordingly, the same St. Thomas, when expounding a 
passage in Aristotle ( Commentary on Ethics , Bk. V, chap, i, lect. z) 
which he also cites in the article above mentioned [I, -II, qu. 90, art. 2] 
says, more clearly, that those things are called legally just, which are 
productive of happiness in relation to the political community for 
which the law was established. In this passage, he is speaking of human 
law, but the same reasoning applies, in due proportion, to the remain- 
ing forms of law. With respect to the other laws, and the objections 
brought against them, our reply is that, though the words are not in 
themselves so convincing but that they may be weakened through 
some interpretation or evasion, nevertheless, when taken in conjunc- 
tion with different laws and with the interpretations of wise authori- 
ties, they possess considerable force for the confirmation of the truth 
above set forth. 


1 [Infra, p. 105 ; De Legihis, Bk. I, chap, ix.—Tr.] 
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14. We turn, then, to the reply to the later arguments. 

First, with respect to St. Thomas, we assert that in the passages 
cited from his works, he never excludes the condition which we are dis- 
cussing, and that he speaks of the individual precept not in relation to 
the person upon whom it is imposed but in relation to the particular 
deed with regard to which it is established. As to this deed, he declares 
that it must contribute to the common good, and that, if the precept 
laid down for the deed does possess this quality, it will have the nature 
of law — provided, at least, that it possesses the other characteristics 
required for law. 

With respect to the Gloss, however, and the remarks of other 
Doctors therein cited, our reply is that these should be interpreted or 
admitted in accordance with the laws to which those Doctors allude, and 
that if theyintended to conveysome other meaning, their opinion is not 
to be approved. Thus, in regard to the two laws of the Cole (X. xxxii. 
61 and 63), it is true that in a certain sense they deal with the welfare of 
private individuals named in them; but nevertheless, in so far as they 
involve any command, they are instituted not for those individual 
persons but for the community and for all persons who are subject to 
the lawmaker, persons whom they bind to the observance of a particular 
immunity enjoyed by the aforesaid individuals. And in like manner, 
we shall explain in Book VIII 1 that a privilege, although it may seem 
to be of an individual nature, can have the character of law. I add, 
furthermore, that in the case of the laws under discussion a favour is 
granted not only to the individual persons therein named but also to 
their successors in perpetuity, so that these laws partake of a perpetual 
and common quality; for the families involved might have constituted 
a large portion of the community and possibly a portion of the most 
important group. Accordingly, the laws in question, in spite of the 
fact that they may appear to be special when viewed in one aspect, are 
in their own way general, even though they are never established save 
by way of constituting a privilege, as is evident from usage. 

15. To the second argument, drawn from law 1 and section x, 2 
I reply that laws of privilege are there called personal, being so desig- 
nated by reason of the proximate advantage toward which they are 
directed; while they nevertheless do relate to the community in a 
certain sense, that is, with respect to the persons for whom they lay 
down a command; a point which we have just explained, and shall 
discuss more at length when treating of privileges. 3 

The reply to the third argument is this : the term ‘private law’ is 


1 [Not included m these Selections — Tr.] 

z [1 e Digest, I iv i, § 2. — Tr ] 

3 [Suarez also discusses privilege in Bk. I, chap vni of the De Legibus , which chapter is not 
included m these Selections tie touches on this subject in chapter vu, infia, pp 97 et seq — ' Tr.] 
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to be taken, in those canons, in a very different sense. For the name 
What private law is ; ‘private law’ is therein given, either to a vow made 
and why it is so by the special inspiration of the Holy Ghost, or to 
cai,ed ' 1 thedivine inspiration itself through which man is speci- 

fically called to some higher good. This appellation is metaphorical- 
for such ‘law’ is not law, in the proper sense and of the kind which we 
are now discussing. Rather, it is so called because it is written in the 
heart and partakes of some of the effects of law, as we have said else- 
where in treating of vows. 2 

16. As for [the argument drawn from] reasoning, the reply is 
easily made on the basis of the foregoing remarks. 

For, with respect to the first reason adduced, it is evident from 
those remarks, that precept and law are not inter- 
changeable ; since, though every law is a precept, not 
every precept is a law. On the contrary, a law must 
satisfy certain special conditions, among which is the 
requirement that it shall be a common precept, in 
the sense expounded above. 3 Furthermore, in so far as 
the moral aspect is concerned, it is not necessary to inquire minutely 
as to whether precept and law are essentially distinct; since, [from the 
moral standpoint,] granting that they may not be physically distinct 
with respect to the natural species of acts involved, it is sufficient that 
they should be distinct morally, or (as it were) in their artificial being. 36 
for law is (so to speak) a certain artificial product resulting from a 
given act with the accompaniment of given circumstances, conditions 
or habitual relations, without which it is not true law, even though it 
may be of the same nature with respect to the act of commanding. It 
may also be added that legislation, with reference to the act of prudence 
rom which it proceeds and the righteousness which characterizes it as 

froTiw of ? MSKSeS " S P edal Mnd 0f Tir ™= distinct 
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17. To the first confirmation, we reply that it is true that law 
in what sense law is im P dles a relationship with individual persons in so far 
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every person, in accordance with the exigencies of the subject-matter, 
in which sense it is true that law is instituted as a rule for persons who 
are real, not simply fictitious. It should be added, indeed, with regard 
to the third confirmation, that ordinarily law is framed for the com- 
munity not collectively, but distributively, that is to say, framed to the 
end that it may be observed by each and every member of the com- 
munity, in the proper distribution, according to the nature of the law; 
for this provision is always implied. 

However, a law may sometimes be established for the community 
itself, viewed as such; that is to say, it may be established by forbidding 
or prescribing an act which can be performed only by the community 
acting as a community; a fact which is made evident by the statutes 
of various societies, universities, [cathedral] chapters, colleges, &c., 
providing for certain points in connexion with the public and common 
acts of that mystical body. For such laws are true laws, provided that 
they satisfy the other requisite conditions, even though their commands 
be laid upon one individual community only, if that community is a 
perfect one; as I shall presently explain. 1 This is true because, in the 
first place, although it may be called a fictitious person, it is a com- 
munity in an absolute sense, has the perpetuity required of law, and 
relates directly to the common good. Secondly, moreover, the indi- 
vidual members of that community are always bound through such 
a law to refrain from operating or co-operating in opposition to it. 

18. But some one will inquire, and not without reason, what must 
be the nature of a community that is capable of [sub- 
jection to] law in the strict sense. 

I reply briefly that different kinds of community 
suffice or are required in accordance with different 
kinds of law. 

In the first place, then, a distinction may be made 
with respect to communities. For there is a certain 
natural form of community, brought about solely 
through the conformity [of its members] in rational nature. Of this 
sort is the community of humankind, which is found among all men. 
Another form, however, may be termed the political or mystical com- 
munity, constituted through a special conjunction in the case of a 
group that is morally a unit. The natural law relates to the former type 
of community, this law being revealed to every man by the light of 
reason; since it is established, not for any one individual as such (not 
because he is Peter, for example), but for each person as a human being. 
This observation may be made in regard both to the purely natural 
law, and to the supernatural law, in so far as the latter is connatural to 
grace. 


Of what nature a 
community must be, 
in order that it may 
be capable of [sub- 
jection to] law in 
the strict sense. 

How many different 
kinds of community 
there are. 


’ [Infra, p. 87 ; § 21 of this Chapter. — T r 
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The latter form of community may be subdivided. 

For certain [examples of it] may be thought of as additions to 
nature, yet brought about not by human but by divine law, in that 
they have been established by God Himself, under some head desig- 
nated by Him, and with a unity directed toward some supernatural 
end. In former times, the Jewish synagogue was a community of this 
kind; and now, a much more perfect example is the Catholic Church, 
which was founded not for one or another people but for the whole 
world, by Christ Himself, under one and the same faith, which was to 
be professed through certain signs established by Christ and under 
obligation of obedience to one [visible] head to whom He Himself 
entrusted His representation upon earth. For this sort of community, 
then, positive divine laws are by their very nature primarily made. For 
example, the Old Law was given to the Jewish people, and the law of 
grace, for the Universal Church. Canon laws, too, are made for this 
same body, though not all of them are established for the Universal 
Church at large; rather, they are established in accordance with the 
intent or the power of the person who decrees them, as we shall see 
later. 1 

19. In addition to these forms of the community, there is that 
which has been humanly assembled or devised, and which is spoken of 
as a gathering of men who are united under the bond of some law. 
Examples may be drawn from the Digest (XII. i. 27) and from the 
Decretals (Bk. V, tit. xxxi, chap, xiv), and the Gloss thereon. These 
passages make it clear that a multitude of men does not suffice to con- 
stitute a community, unless those men are bound together by a par- 37 
ticulai agreement, looking toward a particular end, and existing under 
a particular head. 


So, also, Aristotle has said ( Politics , Bk. Ill, chap, x [chap, ix]) 
that a state is a multitude of citizens who have, indeed, a mutual 
bond of a moral nature. This Hnd of community, moreover, is wont 
to be divided by the moral philosophers and the jurists into perfect 
and imperfect A perfect community is in general defined as one 
wfuch is capable of possessing a political government; and this [type 

,v W If s “ ch > is to be self-sufficient 
Ilf [Ptyflj orf «- Thus Aiistotle (Mi., Bk. I, chap, i) 
d St. Thomas (I. -II, qu. 90, art. 2) have asserted that the city state is 
a peUect community, and that, a fcrtion, a kingdom or any other 

De g i r r t b r °i y ° r comr f mt Y of which the city state is a part will be a 
nof ofl Z mUn y ' For . there * a F be a certain latitude in [the defini- 
in thll 6 :: COmn ! unitles ; and even t^ugh individual ones, viewed 

part of morhe " be ,? eifect ’ nev ertheless that community which is 
part of another is in this respect imperfect; not in an absolute sense, 

1 [Infra, p. in ; De Lcgibus, Bk. I, chap, ix, § 9 .— Tr.] 
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but comparatively or relatively speaking. Again, among the communi- 
ties in question, some are called real or local, because they are enclosed 
within certain real or local boundaries, as in the case of a city state or 
of a kingdom; while others are called personal, because they are con- 
sidered in connexion with persons rather than with localities ; as in the 
case of any religious community, for example, or confraternity, or 
similar group, which may also be perfect communities if they have 
perfect government and a moral unity. On this [personal kind of com- 
munity], one may consult the jurists ( Digest , III. iv. 1 et sea. 1 * and 
XL VII. xxii) . 

20. The term ‘imperfect community 5 may, indeed, be applied not 
What is an imper- simply in a relative but in an absolute sense to a private 
feet community? household over which there presides the paterfamilias. 
This possibility has been noted by St. Thomas (I. -II, qu. 90, art. 
3, ad 3) and by Soto (thereon; and De Iustitia, Bk. V [Bk. I], qu. i, 
art. 2) and it may be inferred from Aristotle, in the passage quoted 
above. 

One reason, to be sure, is that such a community is not self-suffi- 
cient, as we shall presently explain. A further reason is that in such a 
household the individuals are not united as the principal members for 
the composition of one political body, but merely exist therein as 
inferiors destined for the uses of the master, and to the extent that they 
are, in some sense, under his dominion. Therefore, a community of this 
sort, per se and within its proper limits, is governed not by a true power 
of jurisdiction but by the power of dominion, so that it partakes, 
according to the diversity of dominions, of diverse kinds of command 
with regard to diverse [persons]. For there is one right, or dominion, 
so to speak, held by the paterfamilias over his wife; another, over his 
children; and another, over his servants or slaves. Consequently, 
neither [a private household] possesses a perfect unity or uniform 
power, nor indeed, does it enjoy a truly political government; and 
therefore, such a community is called imperfect, without qualification. 

21. Accordingly, this distinction having been assumed to exist, it 

rr should be stated that human laws may properly be 

Human laws ought , . . , r r , J x 1 r J 

to be framed only laid down for any perfect community, but not for one 

t com- +hat is imperfect. • 

The first part of this statement is proved by the fact 
that every perfect community is a true political body, governed by 
means of its own jurisdiction, which has a coercive force that is legisla- 
tive. Furthermore, the precepts and rules of living propounded for such 
a community, if they fulfil the other conditions required for law, may 
constitute legal justice and the mean to be observed in every matter of 

1 [Su&rez cites this title of the Digest as: Quid cuiusque universalitatis f &c. s while Krueger’s edition of 

the Digest gives the title as * Quod cuiuscumque universiiahs , — Tr ] 
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virtue befitting the said community ; and therefore, these rules or 
precepts will have the true nature of law. Finally, even as that com- 
munity is perfect, just so a precept imposed upon it may in an ab- 
solute sense be called a common precept, and therefore, a law. 

22. The second part [of the same statement] is suggested with 
sufficient force in Aristotle’s Ethics (Bk. X, last chapter) and by a 
passage in St. Thomas (I.-II, qu. 90, art. 3, ad 3), in that these 
authorities maintain that a community consisting of one household 
is not sufficient [as a source] for law, in the proper sense of the term. 
The reason supporting this doctrine may be drawn from Aristotle’s 
argument that there is not found, in such a community, the true 
jurisdiction, nor the coercive force, required in the case of a true 
lawgiver. The reason, in turn, on which this contention is based, is the 
quasi-natural imperfection of that community, inasmuch as the latter 
is not in itself sufficient to attain human happiness in the mode in 
which such happiness is humanly attainable. Or, to put the matter 
more clearly, the parts of the said community do not furnish one 
another sufficient support or mutual aid, such as human society re- 
quires for its own ends or its own preservation; consequently, this kind 
of community is subordinated — naturally, as it were — to a perfect 
community, as the part is subordinated to the whole; and therefore, 
legislative power dwells, not in such a community, but only in one that 
is perfect. This reasoning properly refers to civil laws, but may be 
applied in due proportion to those which are ecclesiastical; since eccle- 
siastical legislative power, although it is derived not from the com- 
munity but from Christ, is nevertheless communicated and distributed 
to the human community, in a fitting and properly proportioned 
manner. 

23. An objection to the foregoing remarks will, however, be 38 

Objection raised. For it follows from what has been said that 

law in the true sense of the term cannot be established 
[even] in a perfect community, if it is established solely for a particular 
part of that community; but this would seem to be a false deduction; 
therefore, . . . The inference is clearly true, because a decree relating 
to a single household or an imperfect community is not law, since that 
imperfect community forfhs part of one that is perfect ; and therefore, 
the same will be true of any part of a city state, for it, too, is an imper- 
fect community and part of a perfect community. The minor premiss, 
indeed, is proved by the fact that it is not proper to the nature of law 
to be binding upon all the members of a state; therefore, it may be 
binding [only] upon a part of them, and nevertheless be true law. 

With respect to this point, some jurists assert that law made by 
the prince in. order to bind one part of the state — for example, a fourth 
part only is not a true law and has no binding force. So Angelus de 
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Ubaldis has declared; and he has been quoted and followed by Jason 
(on Digest I. iii. I, no. 2), who bases his opinion solely on the principle 
that a law should be a common precept. 

24. Nevertheless, I reply that it is one thing to speak of such a law 
lutlon from the standpoint of its justice or injustice, that is, 

” vU '" v “’ its regard for persons, and another thing, to speak of 

it from the standpoint of the lack of an adequate community on which 
it may be imposed. 

For we are not treating, at present, of the former question ; though 
even in that respect we cannot say that the said law is intrinsically bad, 
or unjust; since there may exist at times a sufficient cause and reason 
for imposing a burden upon one part [of the community], and not upon 
another part, either on account of the site and location, because the 
state has need of the service in question in that particular part, or on 
account of the condition of the particular persons involved, as is clear 
from the laws of taxation. 

The second question, however, is pertinent at this point. With 
regard to that question, we assert that it is not inherent in the nature 
of law that it should necessarily be made for the entire community 
taken as a whole, so to speak. For there may reside in a portion of that 
whole, a community that is in itself sufficient, and a basis that is 
sufficient, for the perpetuity of a law and for the derivation of the 
latter from a political jurisdiction pertaining directly to the common 
government. 

Moreover, this may occur in various ways. In the first place, it 
may occur if a law is made with respect to a particular function or 
employment, with the result that it applies to particular workmen, and 
to no other persons. Secondly, it may occur if the law is made for 
persons of a certain kind or condition — for example, plebeians or nobles, 
descendants of the Hebrews, converts from among the Saracens, or any 
group of a similar nature. Thirdly, the law may be made in behalf 
of the inhabitants of a given part or quarter of the city state and not for 
any other persons, in such a way that it is enacted, not only with refer- 
ence to those who are at the time residing in the said regions, but 
in perpetuity, to the end that it may endure for all their descendants 
without distinction. 

For any one of these modes of generality will suffice to satisfy the 
essential requirements of law, provided that the requirements of justice 
are observed: since the first mode is absolutely general, within its 
proper field of distribution; the second partakes of the same general 
nature, if we assume that its range of application is just ; while the third 
is also impartial by its very nature with respect to all persons, since it 
is not impossible for any one to dwell in the region specified. And 
similar arguments may be applied to any other law of this kind. 
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CHAPTER VII 

IS IT INHERENT IN THE NATURE OF LAW THAT IT BE ENACTED FOR 
THE SAKE OF THE COMMON GOOD f 

1. The other characteristic conditions of law depend largely upon 
this characteristic. 1 We have therefore given it the second place [in 
our discussion of the said conditions], in spite of the fact that Isidore 
placed it last. Moreover, we shall at the same time explain the intrinsic 
end of law. 

With respect, then, to the question above set forth, there is no 
dispute among the various authorities; on the contrary, this axiom is 
common to them all: it is inherent in the nature and essence of law, 
that it shall be enacted for the sake of the common 
nature oHaw thatrt good; that is to say, that it shall be formulated par- 
be enacted for the ticularly with reference to that good. So St. Thomas 
common good. maintains, in a passage (I.-II, qu. 90 [, art. 2]) com- 
mented upon by Cajetan, Conrad Koellin, and other modern authori- 
ties; and also, by Soto ( De lustitia , Bk. I, qu. i, art. 2), Castro ( De 
Potestate Legis Poenalis, Bk. I, chap, i), Antoninus ( Summa Theologica, 

Pt. I, tit. xi, chap, ii, § 1 and tit. xvn, § 3), as well as all the Sum- 
mists on the word lex. Navarrus, too (in his commentary On 
Ends, No. 28), brings out this point well; as does Gregory Lopez 
(on Las Siete Partidas, Pt. I, tit. i, law 9), in which latter passage 
Alfonso, King of Spain, requires that his own laws shall fulfil this very 
condition. The same view is held, moreover, by all the commentators 
on civil law ( Digest , I. iii. 1), who assert that law should be ‘a com- 
mon precept’, that is to say, one ‘established for the common advan- 
tage’, as the Gloss on the above-cited law of the Digest explains. 
Bartolus, Jason, and others follow the Gloss on this point. Isidore (as 
cited in Decretum, Pt. I, dist. iv, can. ii) has set forth the doctrine more 
clearly, as I have explained in the preceding Chapter; and he is 
followed by the other canonists thereon. 

2, Furthermore, the same truth may be inferred from the words 
of Aristotle, who says ( Ethics , Bk. Ill, chap, vi [Politics, Bk. Ill, chap, 
ix = p. 1280 a]) that the end of the state is to live well and happily. 
Accordingly, he adds [ibid,, p, 1280 b]: ‘Those who have a care for the 
good government of the state, engage in public deliberation on virtue 
and vice’ ; 2 of course, by means of laws. Thus Aristotle subsequently 
(ibid., Bk. IV, chap, i = p. 1289 a) declares that, ‘The laws should be 39 
adapted to the commonwealth, and not the commonwealth to the laws’. 

1 [i.c. upon the characteristic, suggested m the chapter title, that law must be enacted for the sake of 
the common pood — Tr,] 

[A translation of the original Greek of Aristotle reads . ‘ Those who care for good government take 
into consideration the question of virtue and vice in states Tr ] 
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Similarly, Marsilio Ficino, in connexion with the argument of Plato’s 
dialogue, Minos , draws from the latter’s opinion (as it is expressed both Flcmo 
there, and in the works on Lazos and on the Republic) the following 
description of law : ‘It is the true essence of government, and guides that 
which is governed to the best end, through fitting means.’ Further- 
more, Plato, in this same dialogue {Minos, p. 3 14 d], calls that law noble, piato. 
which establishes that which is right, in matters ( ordine ) of state and 
in the plan of government. 1 Again in the dialogue, Hippias, or The 
Beautiful (shortly after the beginning [p. 284 d]), he says: ‘In my 
opinion, indeed, law is established for the sake of its utility, and legis- 
lators give law as the greatest good to the state ; for, if law is removed, 
we are unable to live legitimately in a state.’ In the work Laws , too 
(Bk. I [ = p. 631]), Plato demonstrates at length that, ‘laws are estab- 
lished for the sake of virtue’ and in order to promote the common 
peace and happiness. Cicero (Laws, Bk. Ill) makes the same point in Cicero, 
a very full discussion. And Plutarch ( Prohlemata in 40) declares that, Plutarch, 
of all the things within a state, goodness of laws is to be deemed the 
most excellent for this reason, namely, that such laws work most to the 
common good. 

3. This truth is indeed self-evident in the case of divine laws; so 
that it does not call for demonstration. For though the said laws are 
necessarily directed to the honouring of God (since He cannot will 
anything apart from Himself, or act save for His own sake), neverthe- 
less in those laws He seeks not His own profit, but the good and happi- 
ness of humanity. Wherefore, since the divine works are superlatively 
perfect, and of a finely proportioned suitability, divine laws, in so far 
as they are given to a particular community, are accordingly given with 
a view to the common good and felicity of that community; a fact 
which becomes easily evident through a process of induction, with 
respect both to natural law and to the positive divine laws. Neither is 
there any force in the objection that through these laws God frequently 
provides for the private welfare of this or that individual; as when 
through the law of penance He provides for the salvation of the 
sinner himself, and as in other cases. This objection, I repeat, has no 
force. For, in the first place, the good of private individuals (as I shall 
shortly point out in greater detail) forms a part of the common good, 
when the former is not of a nature to exclude the latter good; being 
rather such that it is a necessary requisite in individuals — by virtue of 
the law in question as it is applied to individuals— in older that the 
common good may result from this good enjoyed by private persons. 
Moreover, and in the second place, the divine laws relate principally to 
eternal bliss, which is in itself a common good, and which is striven 
after, essentially and for its own sake, by every individual without 

1 [This is a rather loose paraphrase of Plato’s words — Tr ] 
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regard to any community other [than the eternal]. Wherefore, St. 
Thomas has said (Summa, Pt. I, qu. 23, art. 7 and qu. 98, art. 1) that 
the multiplication of human souls, even though it results only in a 
difference in their number, is not simply an incidental effect, but one 
that is sought for its own sake in view of the immortality of those 
souls and their heritage of happiness. 

4. With respect to human laws, indeed, of whatsoever order, the 
reason [supporting the conclusion set forth in Section 2] may be in- 
ferred from the essential condition of law discussed in the preceding 
[chapter]. For just as laws are imposed upon a community, so should 
they be made principally for the good of that community, since other- 
wise, they would be inordinate. This is true because it would be con- 
trary to every consideration of rectitude that the common good should 
be subordinated to the private good, or the whole accommodated to 
a part for the sake of the latter; and therefore, since law is made for a 
community, it should of its very nature be directed primarily to the 
good of the community. 

Again, an excellent argument may be deduced in connexion with 
the ends [of law]. For ends should be in due proportion to acts, and 
to the original principles of and faculties pertaining to those acts ; but 
law is the common rule of moral operations ; consequently, the first 
principle of moral operations should also be the first principle of law; 
but their final end — that is to say, happiness — is the first principle of 
moral operations, since in moral matters the end to be attained is the 
principle of action, so that the final end is [also] the first principle of 
such acts; and the common good, or happiness of the state, is the final 
end of that state, in its own sphere ; hence, this common good should 
be the first principle of [human] law; and therefore, law should exist 
for the sake of the common good. This reasoning is very nearly the 
St. Thomas. same as the reasoning of St. Thomas (I.-II, cpi, 90, art. 2); and it 
St. Augustine. fi n d s excellent illustration through the teachings of St. Augustine, 
where (On the. City of God, Bk. XIX, chap, xvi) he infeis from the 
due relationship of the part to the whole, and of one household to the 
state (of which, as he says, [the household] is the beginning or minute 
element), that domestic peace is related to civil peace. And he adds : 
Thus it is that the paterfamilias ought to derive from the law of the 
state, ^ those precepts by means of which he so governs his household 
that it accords with the civil peace.’ And therefore — so Augustine 
holds it is far more obligatory that the laws -of the state should serve 
the common peace and the good of the state. 

5 - Another reason is clearly to be derived from the origin of 
mman law, For the governing power that resides in men flows either 
imme lately from God, as in the case of spiritual power, or immediately 40 
ii om men themselves, as in the case of purely temporal power; but, in 
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both instances, this power has been primarily given for the general 
good of the community; and therefore, that good should be held in 
view, in the process of lawmaking. 

The truth of the minor premiss in so far as relates to the first 
statement, on spiritual power, is evident from the Scriptures: since it 
is for this very reason that Prelates are called shepherds (who should 
lay down their fives for their sheep), stewards (not masters), and minis- 
ters of God (not primary causes); consequently, they are bound to con- 
form to the divine purpose, in the exercise of such power; but the 
principal purpose toward which God works, is the common good of 
men themselves; therefore His ministers also are bound to serve this 
end; and accordingly, the Scriptures rebuke with the utmost severity 
those persons who abuse that power for their private advantage. When, 
on the other hand, the power has been granted directly by men them- 
selves, it is most evident that it has been granted not for the advantage 
of the prince but for the common good of those who have conferred it ; 
and for this reason, kings are called the ministers of the state. It is to be 
noted that they are also the ministers of God, according to a passage in 
Romans (Chap, xiii [, w. 4, 6]), and these words from the Book of 
Wisdom (Chap, vi [, v. 5]): ‘Because being ministers of his kingdom’, 
&c. . . . Therefore, they should use that power for the good of the state, 
from which and for the sake of which they have received it. Thus it is 
that Basil (Homily XII : On Proverbs, at the beginning [No. 2, near end]) 
has rightly said that a tyrant differs from a king in this respect, namely, 
that the former in his rule seeks after his own advantage, the latter, 
after the common advantage. Aristotle ( Ethics , Bk. VIII, chap, x and 
Politics, Bk. Ill, chap, v [chap, vii = p. 1279 a b]) writes to the same 
effect; and St. Thomas (II. -II, qu. 42, art. 2, ad 3 and De Regimine 
Principum, Bk. Ill, chap, xi) agrees with this view. 

Now the first consequent is proved by the fact that one of the 
principal acts of the power in question is law. For law is (so to speak) 
an instrument by means of which the prince exercises a moral influence 
upon the state, in order that he may govern it; and therefore, law 
should serve the common good of that same state. 

6. It may be objected, however, in opposition to the condition in 
question, that there are many laws which are ordered 
" ' J '' to the good of private individuals ; as, for example, the 

laws made in behalf of wards, those in behalf of soldiers, and similar 
laws, Wherefore, in the Digest (I. i. 1 [, § 2]) and in the Institutes 
(I. i, § 4), a distinction is made between two kinds of laws: those which 
are ordered to the general good, or the welfare of the state; and, on the 
other hand, those which relate to the private good of individuals. 
Moreover, the Digest (I. iv. 1 [, § 2]) also contains the statement that 
certain laws are of a personal nature, with an effect that is limited to 
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the individual for this reason, namely, that they are made solely for his 
benefit. This is especially evident in the case of privileges, to which the 
Decretum (Pt. I, dist. m, can. iii) refers as private laws since, assuredly, 
they are granted for the private advantage of the persons on whom 
they are conferred; therefore, not all laws are ordered to the common 
good. 

From yet another standpoint, it would seem insufficient that 
laws should be directed to the common good. For frequently they 
redound to the harm and detriment of many persons; yet evil should 
not be done that good may result, nor should certain persons be en- 
riched at the expense of other persons, according to a rule of the Sext 
(Bk. V, tit. xn, rule xlviii). The major premiss is clearly true when, as 
a first example, many kingdoms are subject to one and the same king; 
for a law which is useful to one kingdom often is harmful to another, 
and the same situation may occur within a single kingdom, among its 
different cities. Again, the law of prescription, in order that it may 
endow one person with ownership of a given possession, deprives the 
true owner of his possession. Frequently, too, that which seems advan- 
tageous to the community is onerous and troublesome to a great num- 
ber of private persons; and indeed, the laws at times inflict evil directly 
upon certain individuals, as is the case with punitive laws. 

7. To the first part of this objection, the various authors make 
The objects is varying replies, as does Navarrus, above (On Ends , 
answered. Nos. 28 and 29). In my opinion, however, the matter 

is clear and may easily be explained by the application of a double 
distinction. 

The first [member of this distinction] relates to a twofold common 
good enjoyed by the state. One phase of this good is that which is of 
itself and primarily common, being subject not to the dominion of any 
private person but to that of the whole community, for whose use or 
enjoyment it is directly ordered. Examples of this form of good are 
temples or sacred things, magistracies, common pastures or meadows, 
and the like, mentioned in the laws above cited, and in other laws 
under the title De Rerum Divisions. But the other form is a common 
good only in a secondary sense and because it redounds [to the general 
welfare], so to speak. In a direct sense, however, it is a private good, 
since it is immediately subordinated to the dominion and advantage of 
a private individual. Yet it is also said to be a common good; either 
because the state has a certain higher right over the private goods of 
individuals, so that it may make use of these goods when it needs them, 41 
or also because the good of each individual, when that good does not 
redound to the injury of others, is to the advantage of the entire com- 
munity, for the very reason that the individual is a part of the com- 
munity. Thus the civil laws ( Institutes , I. viii, § 2; Authentic a, Coll. 
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II [, tit. 11, Pref., § 1 = Novels , VIII, Pref., § 1]; and other, similar 
laws) declare it to be expedient for the state that the citizens should 
be rich and that no one should abuse his possessions. 

8. The other member of our twofold distinction is that which is 
generally made with respect to human acts. In these, we distinguish 
the proximate subject-matter with which they are concerned, from the 
motive or reason because of which [they are executed]. For, in view of 
the fact that law is a moral act, these two factors should be distinguished 
in the case of law, also. Therefore, the subject-matter with which law is 
a twofold subject- concerned, may sometimes be the common good for 
m rnmon f ood own sa ^ e anc ^ primarily 5 while at other times it is a 

wrtfTwiuch law private good for its own sake and primarily, but 
may be concerned. a private good which redounds to the common wel- 
fare. 1 Accordingly, a distinction of this kind, also, was laid down with 
respect to laws, in those above cited, as I have, moreover, explained at 
greater length in my work, De Religione (Treatise V ; that is, in Bk. II, 
chap, xxii 2 of the part on oaths). For certain laws deal directly with 
subject-matter that is common; others, with the good of individuals ; 
but the reason why law deals with either kind of subject-matter is the 
common good, which therefore should always be the primary aim 
of law. 


9 

Objection. 


In regard to this point, however, it may be asked whether this 
good should be deliberately aimed at, in the inten- 
tion of the person acting, or whether it should [simply] 
be the [natural] end of the actual work imposed, to use the termino- 
logy of St. Thomas (II. -II, qu. 141, art. 6, ad 1). For it would seem 
that the intention of the agent is extrinsic, that it may vary as the 
result of external accident, and that the essence of a law is not depen- 
dent upon this intention; yet the work imposed does not always and 
by its own virtue tend to the common good, unless it is made to do so 
by another, so that, in like manner, the aim of the work would seem to 
be neither essential nor sufficient. 

I reply briefly that for the validity and essence of a law, it is neces- 
sary only that its subject-matter be advantageous to and suitable for 
the common good, at the time and place involved, and with respect to 
the people and community in question. For this utility and fitness are 
The subject-matter not bestowed by the lawgiver, but are assumed to exist ; 

and therefore, in so far as relates to their existence (so 
to speak) they are not dependent upon his intention. 
Wherefore it also follows that such subject-matter 
ought of itself to be referable to the common good, 
since every useful good as such is fit to be directed to 


of law should be 
advantageous for 
and adapted to the 
common good, not 
through the inten- 
tion of the law- 
maker, but of itself. 


1 [commune . , per reditndanham , — Til ] 
a [Not included in these Selections. — Tr 
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the end for which it is useful, and in this sense, the aim of the wort 
imposed and not that of the agent, is the necessary factor in the matter 
under discussion. 

The reason for the foregoing statements is clear; since even 
if a legislator makes a law from hatred, for example, or from some 
other perverse motive, if the law itself nevertheless works to the 
common good, that fact suffices to give the said hw validity. For the 
perverse intention is strictly a personal factor, and its effect does not 
extend to the work imposed, in so far as the latter relates to the 
common advantage. Thus, the perverse intention of a judge does not 
affect the validity of his sentence, unless that intention is in [actual] 
opposition to the equity of the sentence; and similarly, the perverse 
intention of him who administers [a sacrament] is in no way detri- 
mental to that sacrament, unless such an intention is in opposition to 
the essence thereof. Just so, then, in the matter under discussion, the 
common good must be sought in the law itself, and not in the extrinsic 
intention of the lawgiver. Augustine gives an excellent portrayal of 
this view when he says (On Free Will , Bk. I, chap, v) : ‘A law which has 
been made for the protection of the people, cannot be censured on the 
ground of any evil desire, since he who made it, if he did so at God’s 
bidding (that is to say, in accordance with the precepts of eternal 
justice), may have performed this [legislative act] apart from any 
experience of such desire; if, on the other hand, evil desire was asso- 
ciated with his making of the decree, it does not follow [merely] from 
that fact, that it is necessary to obey the said law in such a spirit ; for 1 
a good law may be made, even by one who is not himself good.’ More- 
over, just below this passage, Augustine calls attention to an excellent 
argument, namely, that one may without evil desire conform to a law, 
even though he who made the law may have done so in a spirit of evil 
desire. 

io. Accordingly, in the light of the foregoing remarks the first 
Reply to an part of the objection is easily answered; since that 
objection. p art i nvo l ves simply the conclusion that the proximate 

subject-matter of law is not always that common good which, per se 
and primarily, dwells within the community as such; and it is thus that 
the distinction laid down in connexion with the laws above cited, is 
understood. For it was laid down with regard to subject-matter; and 
the laws in question are said to turn about private benefits having as 
theii subject-matter the personal welfare of the [individual] citizens 
themselves, welfare which, viewed from another standpoint, includes 
the common welfare, as we have remarked. With respect to these 
legal precepts it should also be noted that they never fall under the 

1 [The before qum has not been taken into account in the translation, since it does not appear in 
Hit. text of the Migne edition of St Augustine’s works. — T r 1 
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head of law when they relate merely to this or that individual, but do 
come under that head in so far as they deal with [all] persons of a 
certain condition (such as wards, soldiers, &c.), or with [all] persons of 
a certain origin (for example, nobles), or with [all] the successors of a 
given family; and in this sense, they look to the common good, because 
of a common participation (so to speak) in their universal effects, that 
is to say, because such good affects a large number of persons, as was 
42 pointed out at the end of the preceding Chapter. 

However, when the Digest (I. iv. 1) states that a regulation issued 
by a prince, does not at times extend its application beyond the par- 
ticular person involved, the term ‘[princely] regulation’ is apparently 
not used in the sense of strict law, but rather in that of any edict or 
decree whatsoever, issued 1 by the prince in favour of or adversely to 
some specific person; since such a regulation, unless it has [also] a 
wider scope and a more enduring force, is not law in the strict sense. 
This point, too, was brought out in an earlier Chapter. 2 

11. In the light of the foregoing remarks, it is evident what should 
be said in regard to privileges, a matter apparently touched upon by 
the Digest {ibid), also. Thus the Gloss (on Decretum, Pt. I, dist. xv, 
can. ii) answers that it is through the condition in question that law is 
distinguished from privilege. 3 This reply is sharply attacked by Castro 
(cited above), on the ground that it leads to the conclusion that a law 
decreed by a prince, concerning payment of a perpetual tribute to 
himself and for his own advantage, would'have to be called a privilege. 
However, this objection to the words of the Gloss has little force. For 
the tribute in question would be either just, or unjust. If it were just, 
then the law itself would be just, and would serve the common good, 
even though it would [also] be to the advantage of the prince; because, 
in the first place, the welfare of the prince, viewed as such, is considered 
as the common welfare, inasmuch as he is a public personage, pertaining 
to the whole community; 4 and furthermore, because a just subsidy 
bestowed upon the prince by the state constitutes a common good, 
benefiting the state as a whole. If, on the other hand, the tribute 
should be unjust and tyrannical, then it would not be law, but would 
on the contrary have the character of an inequitable and unjust privi- 
lege. Moreover, this reply which is contained in the Gloss would seem 
to be in accord with Cicero’s statement {Laws, Bk. Ill [, chap, xix, no. 
44]) that, ‘Our forefathers [. . .] desired no laws to be made which 
penalized private individuals ; for to do so would be to make a law of 
personal privilege’. 

1 [This word may be understood from the genitive form of pnncipvs, or it may be a translation of 
conshlutum read as constilulo The accusative form is possibly the result of an error, here — Tit ] 

1 [Supra, p. 74 ; De Legibus, chap vi, §§ a el seq — Tr ] 

3 [The Gloss simply comments that if law was made for private advantage it would be privilege. — 
Reviser.] 

4 [Simply, persona publica, & communis — Tr ] 
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12. Nevertheless, I am of the opinion that the said condition was 
Privileges' are true not laid down by Isidore, to the exclusion of privilege 
laws . 1 from the essential realm of law. For in the first place, 

this same Gloss (on Decretum, Pt. I, dist. in, can. iii) declares^ that a 
privilege is law, and requires of it a compliance with certain other 
conditions which are laid down by Isidore as he is quoted in a different 
passage {Decretum, Pt. I, dist. iv, can. ii). Another reason for my 
opinion is the fact that the clause in question was framed for the 
immediate purpose of excluding tyrannical laws, or those which do not 
tend toward the common good, even though it may be that they do 
not look to any private good, either ; so that evil laws are necessarily 
excluded through the said condition, even if they are not privileges. 
Finally, my opinion is supported by the fact that it was perhaps not 
needful to exclude privileges. This is a point which I shall discuss in 
the proper context. For the present, I shall merely assert that, in so 
far as relates to the common good, it is not unreasonable that a privilege 
should have the character of law. For even though its proximate 
subject-matter may be the private good of a particular family or house- 
hold, or that of particular individuals — this being, perhaps, the reason 
that Isidore gave privileges the name of ‘private law’, in the Chapter 2 of 
the Decretum above cited (Pt. I, dist. in, can. iii) — nevertheless, from 
a formal standpoint, [a privilege] should look also to the common good. 
In this connexion, one may consult the Decretum (Pt. II, causa i, qu. 
vii, can. v, argument, and Section Am rigor [same canon]; also Pt. II, 
causa i, qu. vii, can. xvi) and the remarks of St. Thomas (I.-II, qu. 97, 
art. 4, ad 1). For the good conceded by the privilege should be a 
private good [only] in such a way as to redound to the common welfare, 
in the fashion explained above. Moreover, the particular grant of 
privilege should be of so rational a nature, that it will work to the 
common advantage if [other, and] similar privileges are granted for 
similar causes. Privileges, then, are not excluded from the strict and 
essential character of law, under this head. And as to the question of 
whether they are excluded on the ground that they relate to private 
individuals, or whether they may [in spite of this fact] be laws in the 
true sense of the term — especially if they are of a perpetual nature — • 
that is a matter which we shall discuss in Book Ten. 3 

J 3 - The question is less difficult in regard to laws of taxation. For 
these laws are imposed upon a community (a fact which is self-evident) 
and lelate directly to the common good; since, as I have said, though 
they may seem to be directed to the advantage of the prince, neverthe- 

1 [IntheLatm text of the 1612 Coimbra edition on which this translation is based, the subheading 
appears a little below the marginal references, ‘Gloss’ and ‘Decretum’. However, the edition of Pans, 1856, 
places tilt subheading at the beginning of Section 12, which would seem to be the correct order — Tr .1 

2 [For chapter read canon — Tr ] 

3 [This discussion is in Book VIII of the De Legibus, which is not included in these Selections. — Tr. ] 
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less, if they are to be true laws, they must have in view the common 
welfare; because such taxes are granted to the king only to the extent 
that he is a public personage pertaining to the whole community, 1 and 
on condition that he shall use them for the good of the community. 
Thus a canon of the Council of Toledo (Eighth Council, Chap, x, 
De Regibus ) 2 contains the qualification: ‘Not having respect to those 
rights which concern private advantage, but taking counsel for the 
country and the peopled 

14. As to the other part of the objections, we may make the 
general reply that it is a natural characteristic of human affairs that 
they are not uniform in every way. And thus it frequently happens 
that what is expedient for the whole community, will be harmful to 
this or that individual; but, since the common good is preferred to 
private good whenever the two cannot exist simultaneously, therefore, 
laws are made in absolute form, for the sake of the common good, and 
take no account of individual cases. This point is brought out in a 
number of laws (. Digest , I. iii and ibid., i; Decretals , Bk. Ill, tit. xxxi, 
chap, xviii and Decretum, Pt. II, causa vii, qu. i, can. xxxv). How- 
ever, it is sometimes the case that several kingdoms, or several com- 
munities, are gathered together under one king; externally (so to speak) 
since, in actual fact, they do not form among themselves a single poli- 
43 tical body, but have come under the power of that king through various 
titles, and as the result of external accidents. In such cases, it would be 
unjust to bind the different kingdoms by the same laws, if those laws 
were advantageous to one kingdom, and not advantageous to another. 
For under these circumstances, the comparison would be made, not as 
between the common and the private good, but as between one com- 
mon good and another, also common, each of which requires, -per se 
and separately, that provision be made for it through its own laws just 
as if it were still under a separate king; even after the manner adopted 
by the Pope, when he lays down [separate] rules for different religious 
orders, in so far as they are distinct communities, each in need of its 
own laws. On the other hand, when the various communities are [in 
reality] parts of one and the same kingdom, or political body, then the 
welfare of each individual part is to be regarded as private in relation 
to the welfare of the whole, for which the laws are essentially and 
primarily made. 

Two precautions, however, should be taken. For one thing, the 
harm to private individuals should not be so multiplied as to outweigh 
the advantages accruing to other persons. Again, dispensations or 
exceptions should when needed be annexed [to laws]; for in such cases 

1 f persona communis & publua — Tr,] 

2 [Tins Chapter of the Council of Toledo deals in one of its sections with the obligations of kings and 
all civil rulers — Reviser ] 
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of necessity, this is in the highest degree permissible, and sometimes 
even a matter of obligation. 

15. From the foregoing we readily perceive what statements 
should be made regarding harm to private persons. For harm of this 
sort is accorded less consideration and consequently is sometimes per- 
mitted, as in the case of prescription, which regards the common good; 
that is to say, it regards peace, the avoidance of litigation, &c. At times, 
such harm is actually [one of the ends] sought [by legislation]; for 
example, by punitive laws, which are at the same time necessary to the 
common good. 

Thus we have the explanation of the two other conditions of law 
laid down by Isidore, in the same passage [cited in Decreturn, Pt. I, dist. 
iv, can. ii], namely, that law must be necessary, and that it must be 
useful. These conditions are explained by St. Thomas (I. -II, qu. 95, 
art. 3) in such a way that he connects necessity with the removal of 
evil (as when a law is made in order to avert some evil from the state) 
and utility, with the promotion of good ; a distinction which is well 
made, in that it prevents either of the two conditions from seeming to 
be redundant. Nevertheless, in both cases, the promotion of the com- 
mon welfare should be borne in mind. For a given evil must be re- 
moved in such a way that no other greater evil will afflict the state in 
consequence; since otherwise, the law in question would be, not neces- 
sary, but pernicious. And again, a given useful result must be attained 
in such fashion as not to impede thereby the attainment of a result still 
more useful, nor to afflict the community in consequence with evils 
greater [than those from which it would otherwise have suffered]. All 
these terms, then, serve to explain one and the same property in law, 
although they explain it in diverse aspects, for the purpose of a fuller 
exposition, a fact which suffices to prevent the said terms from being 
superfluous. 

16. At this point, it is customary to inquire whether a law estab- 
is a general law, hshed in general terms, but with the intention or 
established with the fraudulent design of having it work harm to a single 

individual, is unjust, or invalid. 

vidiiai^unjiMt and For the jurists are wont to say that such a law is so 

' unjust that it is permissible to appeal therefrom, or to 

take exception to it on the ground of fraud. Statements to this effect 
may be found in the comments of Bartolus on the Digest, (I. i. 9, qu. 5, 
no ' 5 3)3 Panormitanus (on Rubric of Decretals, Bk I, tit. 11, no. 2), 
Felinus (on Decretals , Bk I, tit. 11, chap, vi, no. 5), Jason [on Digest, 
I. iii 1, no. 4] and Gregory Lopez, as cited above [on Las Siete Partidas, 
Pt. I, tit. i, law 9]. 

Nevertheless, these authors do not hold that laws of this kind are 
always invalid, or unjust. For doubtless they may sometimes be enacted 
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for a reasonable cause, permitting harm to a private individual for the 
sake of the common good, rather than [deliberately] seeking to inflict 
such harm, or even seeking to do so as a just penalty. Again, if it so 
chances that the lawmaker was moved by an unjust intention owing to 
private hatred, that fact (as has been said above) will not be detrimental 
to the law itself, nor to the justice thereof, if in other respects this law 
is necessary to the common good. So Felinus has declared at length, Felums. 
in the passage already cited [on Decretals, Bk. I, tit. n, chap, vi, 
concl. i]. Moreover, he adds {ibid., concl. 3) that the same conclusion 
holds true of a law made in favour of a private individual or of a family, 
if the said law redounds to the common advantage; a fact which is 
sufficiently clear in the light of what we have already said. 1 Thus the 
authorities above cited 2 are referring — when they speak of injustice 
and fraud — to cases involving an attempt, without just cause, to 
inflict harm upon a third party under the guise of a general law. For 
in these cases the injustice is manifest, and consequently a suitable 
method of self-defence is likewise permissible, and befitting; and it is 
of such self-defence that these authors treat, since the subject falls 
properly within their field. 

1 [Supra, p. 95 ; § g, this Chapter. — Tr.] 1 [Vide the second paragraph of this Section. — Tr.] 
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CHAPTER IX 

IS IT INHERENT IN THE NATURE OF LAW THAT IT BE JUST, AND 
ESTABLISHED IN A JUST MANNER? IN THIS CONNEXION THE OTHER 
CONDITIONS OF LAW LAID DOWN BY ISIDORE ARE DISCUSSED 

1. Now that we have expounded the conditions required of law 
with respect to the persons or causes that may be considered as extrin- 
sic, the intrinsic conditions (so to speak) present themselves for dis- 
cussion, whether intrinsic in the act to which a legal precept may 
apply, or intrinsic in the very process of making the law. We reduce 
these conditions to a question of justice; and under justice, we include 
all the conditions laid down by Isidore in a passage ( Etymologies , Bk. V, 
chap, ii [chap, iii]) where he speaks thus : ‘Law will be all that which is 
established by reason, provided that it is in harmony with religion, 
agreeable to [moral] discipline and conducive to welfare.’ 1 However, 
Isidore would seem to be speaking here of human custom, rather than 
of law in general, although the words might be made applicable to all 
phases of law. In other chapters, indeed (ibid. chap, xxi and Bk. II, 
chap, x), he enumerates other conditions — or the same ones, with 
greater clarity — for he says: ‘Law will be righteous, just, practicable, 
and in harmony with nature and with the custom of the country, and 
suitable to the time and place.’ St. Thomas, also (I. -II, qu. 95, art. 3), 
interprets these conditions as reterring to human law. 

Nevertheless, owing to the fact that either all or at least the 
chief of the said conditions, are applicable to every kind of law, and 
because it is necessary to have a knowledge of them in order to draw 
up a definition of law, an explanation of the conditions is fitting at this 
point. 

However, we shall reduce them all to the two conditions suggested 
in the title of this Chapter, namely, law shall be just, and law shall be 
established in a just manner. These conditions, we expressly undertake 
to expound; and, in connexion with them, we shall discuss certain 
others, viewing them as corollaries. 

2. My first assertion, then, is as follows: it is inherent in the 
The first assertion: nature and essence of law that it shall prescribe just 
It is inherent in the thing's 2 

nature of law that it . ' . . ....... , . 

shall prescribe just This assertion is not only indubitably true by the 

thm e s - light of faith, but is also manifest by the light of natural 

reason. Accordingly, it is made not only by the theologians and Fathers 

1 [quod saluti profiaat The word saluti may refer either to physical welfare or to spiritual salvation ; 
for the interpretation of the term m this particular context, cf. the penultimate paragraph of Section ro, 
infra, p 1 1 2, and note 3, p na — T r,] 

2 [ut praecipial wsla A strictly literal translation is necessitated by the argument in a later part of 
this same Section. Cf. last words of first paragraph on p. 106. — Tr ] 
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whom I shall cite below, but also, in various passages, by the philo- 
sophers named in the preceding Chapter. 1 

Moreover, it may be expounded in the following manner. The 
' statement that law ought to be just, is susceptible of 
which law may be tWO interpretations. xlXStj tilC CpilCStlOn. Ox justice 
regarded as just. m a y b e viewed from the standpoint of the very act 

which the subject is, by virtue of the said law, obliged to perform; that 
is to say, the act must be such that it may be justly executed by him. 
Secondly, the question may be considered in regard to the law itself; 
that is, the law must be imposed upon men without the infliction of 
injury. For sometimes an act may be such that it is possible for the 
subject to perform it justly — as in the case of a fast on bread and water 
— while the superior [nevertheless] does this subject an injury by pre- 
scribing such an act. This distinction has been pointed out by St. 
st. Thomas Thomas (I.-II, qu. 96, art. 4). Our assertion, then, should be inter- 
preted according to the first standpoint, or first kind of just law; for in 
order to set it apart from the second standpoint, we have said that a 
law ought to prescribe just things . 2 

Again, ‘justice’ sometimes signifies a special virtue; while at other 
times it refers to all the virtues. But in the present case, our assertion 
that law should be just must be taken in a general sense, as meaning 
that whatever the law prescribes should be such that it may be executed 
justly and virtuously, that is, righteously . 3 Even this condition, how- 48 
ever, is susceptible of a twofold interpretation; that is, it may be inter- 
preted negatively, meaning that what is prescribed shall not be unjust 
or base; or it may be interpreted positively, meaning that what is 
prescribed shall be just and righteous. 

3 . The said condition, then, is to be understood principally in the 
first sense ; and accordingly its truth is self-evident. 

Nevertheless, it exists for one reason in the case of divine laws, and 
for another reason in the case of human laws. 

For in the former case the reason is the essential rectitude of the 
divine will, since God is superlatively good and therefore incapable of 
commanding anything evil. 

There is the further reason that God cannot be a contradiction to 
Himself, and therefore cannot lay down mutually contradictory pre- 
cepts at one and the same time, while they continue to be thus contra- 
dictory. The prescribed deed, then, — a deed which, for the purposes 
of argument, we have assumed to be unjust or base — will be of such 
sort that it is in nowise separable from its iniquity (as in the case of 

1 (Not included m these Selections. — Tr.] 

2 [Cf note 2, p 105, mi/to.— Tr ] 

3 c Iwneste, sen sUtdtose . 1 he adjective, studiosns (vide Du Cange on this word), has sometimes 
leen used m the sense of bonus, probus , and m this context it seems advisable to give the adverb a corre- 
sponding interpretation, rather than the usual one of ‘ zealously — Tr.] 
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lying, or -entertaining hatred against God, or failing to believe when 
He speaks with sufficient evidence, or similar conduct); or else, the 
said deed will be such that its wickedness can be removed by a change 
in the subject-matter, or by the adoption of a [special] mode of action 
(as in the slaying of a human being, or other act of this kind). When the 
deed [prescribed] is intrinsically evil in the former sense, it is for that 
very reason prohibited by natural law, and consequently by God, as 
the Author of natural law; therefore, it is impossible that positive 
divine law should contain anything contrary to this natural justice, 
although it may contain many precepts in addition to those of natural 
justice, precepts which are most righteous in their own order. If, on 
the other hand, the deed in question is of the latter sort, it will be 
righteous for the very reason that it is prescribed by God; a point 
which may be illustrated by the deed of Abraham and also by similar 
cases which we shall discuss later, when we treat of dispensations from 
natural law. For this latter form of command occurs (a point which 
should be noted), not in divine laws of a general nature but, at most, 
in certain rare personal precepts. Accordingly, it is quite clear, with 
respect to divine laws, that they are always characterized by the kind 
of justice in question. 

4. In the case of human laws, however, this [condition which we 
have been discussing in the two preceding sections] is founded upon 
another principle. For a human legislator does not have a perfect will, 
as God has ; and therefore, of himself and with respect to the deed 
[prescribed], such a legislator may sometimes prescribe unjust things, 
a fact which is manifestly true; but he has not the power to bind 
through unjust laws, and consequently, even though he may indeed 
prescribe that which is unjust, such a precept is not law, inasmuch as it 
lacks the force or validity necessary to impose a binding obligation. To 
be sure, I am speaking of unjust deeds which are opposed to natural or 
divine law. For if a deed is wicked solely because it is prohibited by a 
human law, and if the latter can be withdrawn by means of a subsequent 
law, then this second precept will not relate to an evil deed, since — • 
through the revocation of the earlier law — the evil of the [prescribed] 
deed is removed. The reason for our assertion thus becomes clear. For, 
in the first place, the [legislative] power in question is derived from 
God; and those things which are from God, are well ordered; there- 
fore, the said power has been given for good and for edification, not for 
evil or destruction. And secondly, no inferior can impose an obligation 
that is contrary to the law and the will of his superior; but a law pre- 
scribing a wrongful act, is contrary to the law of God, Who prohibits 
that act; therefore, [the former law] cannot be binding, for it is not 
possible that men should be bound, at one and the same time, to do 
and to abstain from doing a given thing. Moreover, if a wrongful deed 
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is prohibited by divine law, no law made by an inferior can annul the 
obligation imposed by the superior: consequently, [such an inferior] 
cannot impose an obligation, for his own part j and therefore, his law 
on the deed in question cannot be valid. 

It was to this justice of law, indeed, that St. Augustine referred, 
when he wrote (On Free Will, Bk. I, chap, v) : ‘In my opinion, that is 
not law which 'is not just. 5 Moreover, one may interpret as a reference 
to the same justice, the words of St. Augustine in another passage 
(On the True Religion, Chap, xxxi): ‘A founder of temporal laws, if he 
is a good and wise man, will consult the eternal law in order to discern, 

[. . .] in accordance with its immutable rules, what from a temporal 
standpoint should be avoided or prescribed.’ Wherefore, just as the 
eternal law prescribes only that which is just, since this law is essential 
justice itself, even so, true human law ought to be a participation 
therein, and consequently cannot validly prescribe anything save that 
which is just and righteous; a condition which accords with the verse 
Proverbs, vui. ^ Proverbs (Chap, viii [, v. 15]): ‘By me kings reign, and lawgivers 
decree just things. 5 

5. From the foregoing, we draw the further conclusion that the 
in what way an act condition in question, even when positively inter- 
prescribed by law is preted, pertains to the essential nature of law ; although 
positive righteous- it is not to be applied in one and the same manner to 
ness - each individual [legal precept]. 

The first part of this statement may be demonstrated to be true 
on the basis of our preceding remarks ; for if the act prescribed is not of 
itself evil and if it is prescribed by a superior, then, for this very reason, 
it may righteously be executed, since by virtue of the precept of the 
superior it acquires a certain righteousness, even though it may not 
always possess that quality inherently. For, even as an act not of itself 
evil becomes evil through the just 1 prohibition of a superior, so an act 
not of itself either good or evil, will become good through a law which 
justly prescribes it; and accordingly, law always relates to a good act, 
since it either presupposes that the act is good, or causes it to be so. 

Thus the second part of the same statement is also manifestly 
true. For, in some cases, it is presupposed that [certain] acts prescribed 
by law are of themselves good and righteous. Such acts acquire through 49 
law merely a necessary and obligatory character; since they were 
formerly optional and the failure to perform them was not evil, whereas 
such failure does become evil after the making of the law, and the act 
in question becomes essential to righteousness, manifest examples of 
this sort being found in the acts of hearing mass and of fasting, or in 
similar acts. Sometimes, on the other hand, a law is made with regard 

* [Reading lustam, with the Pans edition, 1856; not imustam , with our own Latin text from the 
Coimbra edition, 1612 .— Tk.] 
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to a deed which is in itself indifferent; as in the case of laws concerning 
the carrying of arms, or abstaining therefrom, at a certain time or in a 
certain place, and similar matters. In such a situation, the act [pre- 
scribed] becomes good both by the efficacy [of the law] and by virtue 
of the end to which that law is directed. This righteousness ordinarily 
relates to some special virtue, in accordance with the capacity of the 
subject-matter with which the law is concerned, inasmuch as the said 
law establishes a certain moderation in regard to that [subject-matter]. 

Examples of this kind are found in the law of fasting, or the law pro- 
hibiting the use, at a stated time, of stated foods that are in themselves 
a matter of indifference; and in other laws of a like nature. Sometimes, 
however, the righteousness may be a matter solely of obedience, or 
legal justice. Examples of this sort are the law which prohibits carrying 
arms, and other, similar laws. 

Thus law must be just from the standpoint of its subject-matter, 
in one of the ways above described. 

6. Nevertheless, an objection may be raised at this point, with 
, respect to human laws which permit some evil 
concerned with the and which apparently do not relate to what is just, 
permission of evil is AugUStine (0« .?><?<? Will, Bk. I, chaps. V and vi) discusses St. Augustine. 
]US ' this objection at considerable length; and we shall 

return to the point later. 

For the present, I shall answer briefly that the subject-matter of 
such a law is not the evil deed involved, but the permission of that 
deed; and permission of an evil deed may in itself be good, in- 
asmuch as God wills that it shall be granted; accordingly, a law of 
this sort deals with subject-matter that is just. And if it is urged 
that the permission is not the subject-matter but the effect of the law, 

I answer, first of all, that the permission does not result from the law, 
save in so far as [the latter] prescribes that the act in question shall be 
permitted, and not punished or checked; for otherwise, the true and 
essential principle of the law could not subsist, as is evident from its 
general nature, and as I shall explain more fully below. 1 Secondly, if 
any one should venture to speak of the said act as being the subject- 
matter of the law, I would reply as follows • the act itself may be con- 
sidered in either of two aspects; that is to say, as capable of being 
performed (in which sense it is evil), or [simply] as permissible, so to 
speak (an aspect in which it is not wrongful subject-matter, nor subject- 
matter contrary to reason). In other words, this act is not fit subject- 
matter from the standpoint of its capacity to be legally obligatory, 
but it is capable of being permitted, since with respect to the pur- 
pose of such [legal] power, it does not necessarily call for prohibition or 

1 [The discussion of permission of evil deeds is found m De Legibus, Bk. I, chap, xv, §§ 5 el seq., 
a chapter not included m these Selections. — Tr.] 
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punishment and is, therefore, in itself just subj cct -matter in relation, 
to the law in question. 

7. From this [first] assertion, thus expounded, we are able to draw 
two inferences. 

One inference is as follows : to the said assertion, there pertains, 
most of all, the first condition laid down by Isidore 
ftitSSr ( Etymologies , Bk. V, chap, xxi), namely, the condition 
Inherent in the that law shall be righteous, a requirement which is 
the ta remamfng'con d sufficiently clear from the very nature of the term, 
dihons laid down by ][ g^]} a( ^ moreover, that to this quality of justice 
to'this one [ctndn in law, we may very well reduce all. the conditions 
tion of ngbteous- | a iq down by Isidore in the passage cited above, and 
ness '*' also in the Decretum (Pt. I, dist, 1, can. v), in which 

passage he first says: ‘Law will be all that which is established by 
reason’; that is to say, law ought to be in accord with reason; and 
this [in turn] is equivalent to requiring that law shall be just, in the 
sense explained above. Furthermore, this condition includes virtually 
all the justice of law, in its entirety. For law cannot be in absolute 
conformity with reason, unless it is just in every respect. Accordingly, 
St. Thomas (I -II, qu. 95, art. 3) accepted this requirement, not as 
a special condition of law, but as a general one virtually including all 
other conditions, so that he does not discuss the others. 

8. Secondly, then, Isidore [. Etymologies , Bk. V, chap, iii] requires 
of law, ‘that it shall be in harmony with religion’; a requirement which 
St. Thomas expounds in the place cited in connexion with human law, 
saying that law should be in harmony with religion, in so far as it 
ought to correspond to divine law. However, this correspondence con- 
sists simply in not prescribing what divine law prohibits, and in not 
prohibiting what divine iaw prescribes; so that, in like manner, it 
may be said that to be in harmony with religion is the same as to be 
righteous. 

Nevertheless, it is possible to extend the condition to apply to all 
law, and it is also possible to understand religion more exactly, as the 
true mode of worshipping the true God. For, in this way, it becomes 
clear that the eternal law, viewed as externally preceptive for its proper 
occasions, is in the highest degree haimonious with divine worship; 
since God ordains all things to His own honour and glory through this 
law. Consequently, He especially prohibits all sin, since sin is opposed 
to His law and His goodness. 

Furthermore, the natural law, being the first participant in this 
[eternal law], prescribes as a principal requirement, the worship of 
God. For it was in view of this piecept that Paul wrote ( Romans , Chap, 
i [, vv. 20, 21]) that the heathens were inexcusable. Because that, 
when they knew God, they have not glorified Him as God. 
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Accordingly, the natural law does not merely refrain from prescribing 
anything incongruous with the religion of the true God; rather, it does 
not even permit such a thing. For though the individual precepts of 
that natural law do not all prescribe the worship of God, yet that law 
does not prescribe anything that cannot be done to the glory of God, 
and this is equivalent to being in harmony with religion. 1 

50 g. 1 Furthermore, it is a self-evident fact that the condition in 

question applies to positive divine laws ; since the latter have always 
been laid down in a manner eminently in harmony with divine worship 
and religion, for given times and given peoples, as we shall see later 
when we treat of such laws, and as one may well infer from the words 
of the Apostle to the Hebrews (Chap, vii [, v. 12]): ‘the priesthood 
being translated, it is necessary that a translation also be made of the 
law.’ For even though that statement was made with special reference 
to the Old Law, it may rightly be based upon this condition of law, 
namely, that law should be in harmony with religion, so that a change 
in the former is consequently necessary when religious rites have under- 
gone change. Thus Augustine is wont to explain on this basis the 
consonance and character of the two kinds of law; a matter on which 
he touches in the Confessions (Bk. Ill, chap, xxxvii [chap, vii]), and 
which he pursues at length in his work Against Faustus , and in numerous 
other passages. 

Again, human laws, if they are canonical, are by their very nature 
directed primarily to the ends of divine worship and religion; and 
accordingly, almost every one of them deals with this subject-matter. 
A few [individual precepts], indeed, may be concerned with other 
subjects; but even in these cases, there is always the greatest regard for 
that which befits and harmonizes with religion. 

Finally, with respect to civil laws, while these do not per se serve 
such an end, they are nevertheless subordinate to it, and consequently 
should not be incompatible therewith; if they are incompatible, they 
cannot be just; and in this sense, civil laws should be in harmony 
with religion. 

For the condition in question may be expounded from either a 
positive or a negative standpoint ; and even though the former stand- 
point is applicable in the case of certain laws, in regard to other laws 
the latter suffices, that is to say, it suffices that such laws shall be not 
incompatible with the true religion; all of which is a matter pertaining 
to their righteousness. 

10. 3 Thirdly, Isidore [ Etymologies , Bk. V, chap, iii] requires of law 
‘that it shall be agreeable to [moral] discipline’; a condition which is 
explained by St. Thomas [I. -II, qu. 95, art. 3, with the comment,] 


Hebrews, vi 


Augustine. 


Isidore. 


1 The argument seems loose here, but the Latin does not warrant a more pointed rendering — Tit ] 

2 [Latin text incorrectly has ‘8’ — Tr.] 3 [Latin text incorrectly has ‘9’. — Tn ] 
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‘because it should be in due proportion to the law of nature’. 1 This 
proportion must consist in nothing more nor less than the quality of 
not deviating from the precepts and rules of the law of nature; since 
a human lawgiver ought to conduct himself in his legislative acts as a 
disciple of natural law (so to speak), and ought to prescribe those things 
which are in harmony with its teaching. 

These assertions are, to be sure, correct. Nevertheless, if we 
interpret this condition as referring to discipline in relation to the 
subjects [upon whom laws are imposed], we may well say that every 
law lays down suitable doctrines for its subjects, and is thus agreeable 
to discipline; since every law is a species of instruction for the subjects, 
in accordance with the words [of the Psalmist ( Psalms , xviii, v. 8)] : 
‘The law of the Lord is unspotted, . . . giving wisdom to little ones.’ 2 
For every just law is, in a sense, a law of the Lord, and gives wisdom to 
little ones; accordingly, it is, with respect to those little ones, a species 
of doctrine; and therefore, it is rightly asserted of all law, that it should 
be agreeable to discipline. But the instruction in habits of conduct 
(for it is of such instruction that we are speaking) which is said to be in 
consonance with discipline, is that which promotes virtue, or that which 
promotes other ends in such a way as to do no injury to righteous habits, 
being, rather — to the extent of its influence — advantageous to such 
habits. For this [third] condition, also, may be interpreted either 
positively or negatively; and both modes of interpretation are adequate, 
each in due proportion. To be sure, it is hardly possible that there 
should exist any law not repugnant to righteous habits of conduct, 
which would not be in some way agreeable to righteous discipline, 
assuming — as is indicated in the last of the [three] conditions men- 
tioned — that with respect to its remaining qualifications, the said law 
is beneficial to the state. 

For Isidore [ Etymologies , Bk. V, ch. iii] adds [another requirement 
for law], namely, ‘that it shall be conducive to welfare’. 3 St. Thomas 
I.— II, qu. 95, art. 3, interprets this condition, saying, ‘in so far as it is 
adapted to the advantage of mankind’, whereby he relates this require- 
ment to the one mentioned above, the utility of law in promoting the 
common good. And in this sense, the said condition may be applied to 
every law, as we have already explained. However, it is possible to 
interpret the phrase in question theologically, as referring to the 
salvation of the soul, in preference [to the interpretation first suggested]. 
This spiritual welfare may have been what Isidore had in mind. For 

1 [The exact reading of this passage in Question 95, art, 3 of I -II which Suhrez is here quoting is 
i nquantum est proportionate! legi naturae (inasmuch as it is proportionate to the natural law) — Tr ] 

( 2 [This is the incomplete form m which Su&rez quotes the verse The complete verse is as follows. 
The law of the Lord is unspotted, converting souls the testimony of the Lord is faithful, giving wisdom 
to little ones Tr.] ,s b 

3 [salute For the twofold connotation of this term, cf the remainder of this paragraph, and note 1, 
beginning of this Chapter, supra, p. 105 . — Tr] 
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the Holy Fathers are wont to refer to such welfare by the term salus. 
If a law is just, it will indeed conform to such a condition, 1 since 
observance of a just law is essentially conducive to salvation. 2 

Thus all these [qualifying] remarks constitute [simply] an exposi- 
tion of the righteousness of law, in so far as relates to the required 
observance thereof on the part of the subject. Nor are the said remarks 
superfluous for that reason. For the consideration of these diverse 
aspects [of law’s righteousness] leads to a clearer understanding of that 
quality of law, and of its relation to higher goods that pertain both to 
God and to the soul. 

II, 3 Our second inference [from the first assertion], above set 
The second corol- f° r th, is: a law not characterized by this justice or 
lary: A law devoid righteousness is not a law, nor does it possess any bind- 
on^" nas not the in § 5 inde ed, on the contrary, it cannot be obeyed, 
nature oi [true] law, This is clearly true, because justice that is opposed 
] r rt j to this quality of righteousness in law, is in opposition 

capable of being to God Himself, since it involves guilt, and offence 
obeyed ' against Him ; and therefore, it cannot licitly be obeyed, 

because it is not possible licitly to offend God. Furthermore, injustice 
of this sort is to be found only in laws laid down by men ; but one must 
obey God rather than men; and therefore, such laws cannot be ob- 
served in opposition to the obedience due to God, just as one does not 
obey the praetor in defiance of a command issued by the king. So 
Augustine argues, a fortiori {Be Verbis Domini , Bk. I, serm. vi, c. 8 
[Sermons, lxii, no, 8, Migne ed.]). 

However, all the Doctors indicate that the evidence of injustice 
51 , , in the law must be such as to constitute a moral cer- 

In cases of doubt as -r-, -r i • j i r i 

to the righteousness tamty. for if the matter is doubtful, a presumption 

of a law, it must must be made in favour of the lawgiver ; partly because 
be assumed to be , , , . . 2 r J 

righteous, and ac- he has and is in permanent possession of a superior 

cordingly, must be right; partly, also, because he is directed by superior 
' ' counsel and may be moved by general reasons hidden 

from his subjects; and partly because the subjects, if this presumption 
in his favour did not exist, 4 would assume an excessive licence to dis- 
regard the laws, since the latter can hardly be so just that it is impos- 
sible for them to be treated as doubtful, by some individuals, apparently 
for plausible reasons. Such, indeed, was the opinion upheld by 
Augustine {Against Faustus, Bk. XXII, chaps, [lxxiv and] lxxv), and 
quoted in the Decretum (Pt, II, causa xxm, qu. i, can. iv). 

The question, indeed, of the degree of certitude — regarding this 
injustice in a law — that is necessary in order to oblige men not to obey 
that law, is repeatedly dealt with in comments on I. -II [, qu. 96, art. 4], 

1 [Simply erit tails — Tr,] 2 [1 e snhis. — Tr] 

3 [The Latin text incorrectly has ' 10 '. — Tr.] 4 [Simply alms, in the Latin.— T r ] 
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on conscience. Furthermore} we s3x3.ll incite some comments on this 
same point below, 1 when we discuss the binding force of law, and 
especially that of human law. For doubts of the kind in question are 
particularly wont to occur with respect to law of this sort [i.e. human 
law], and they may take many diverse forms; so that this subject will 
be disposed of more fittingly and more fully in that [later] context. 
On the other hand, the question of how in a doubtful case a presump- 
Panormitanus. tion is made in favour of the prince, is treated at length by Panormi- 
Feiinus. tanus (on Decretals , Bk. I, tit. n, chap, vii, no. 14), Felinus (ibid., nos. 60 
Torquemada. et seq .) and Torquemada (on Decretum, Pt. II, causa xi, qu. iii, can. i, 
concls. 6 and 7, nos. 8 and 9, and ibid., can. xciii, at end),. 

iz . 2 My second assertion is as follows: it is inherent in the nature 
The second asser- of law, that it be justly established ; and if it is estab- 
tion: it is inherent ijghed in any other way, it will not be true law. The 
thaUt be^ustiy law fhst part of this assertion is commonly accepted as 
established. true. Moreover, since in the case of divine laws it is 

a quite self-evident fact that they are justly established, it is in regard 
to human laws that we shall explain tins assertion; which St. Thomas 
[also] has set forth in the question above cited (I.-II, qu. 96, art. 4). 
All the commentators on this passage, and others, to be cited presently, 
[agree on this point]. 

The said assertion, however, finds a first and general proof in the 
fact that conformity with reason is inherent in the nature of law, a 
fact proved by all the arguments adduced just above and acknowledged, 
moreover, by all the philosophers there cited; but in order that law 
may be in conformity with reason, it is not enough that the subject- 
matter of law should be righteous ; on the contrary, its form must also 
be just and reasonable, which is to say that law must be established in 
a just manner; therefore, this latter requirement is likewise essential 
to the nature of law. 

A second and specific argument is based upon the supposition that, 
when we declare establishment in a just manner to be inherent in the 
nature of law, we refer to a just mode of operation, not as regards the 
[legislative] agent, but as regards the product of his efforts. For, with 
respect to the mode of operation in its relation to the agent, it is neces- 
sary, not only that there be no defect in the law itself, but also that the 
agent be moved by a virtuous impulse, not by hatred or cupidity, and 
that for his part he conduct himself prudently in regard to the mode and 
circumstances of his action. But this good or virtuous behaviour on the 
part of the legislator who makes a given law, is not necessary to the 
validity of the law. For a prince may conduct himself wickedly and 
unjustly when he makes a law, while the law which he makes may 
nevertheless be just and good, and also valid. With respect to the law 

1 Infra, pp 131 et seq. — Tr. 1 [The Latin text incorrectly has ‘10 ’. — Tr.] 
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itself, however, the requisite mode involves not only righteousness in 
the subject-matter of the law, but also righteousness in its form. A 
law, then, is said to be just when the form of justice is preserved in it, 
a point which St. Thomas (ibid., art. 4 and qu. 95, art. 3) neatly ex- 
pounds. 

1 3. 1 A fuller explanation may be offered, as set forth below. For 

Three phases of jus- in order that a law may be made justly, three phases 
order that j ust * ce must be perceptible in its form, 
flaw may he* made The first phase is legal justice. It is the function of 

justly. this form of justice to seek the common good and, 

consequently, to guard the due rights of the community; but law ought 
to be directed chiefly to this purpose, as we have shown ; and therefore, 
law should be made in a just manner from the standpoint of legal 
justice. Thus it is that St. Thomas (ibid.) declares that law should be 
just in having as its goal the common good. 

The second phase is commutative justice. It is the care of this 
phase of justice that the legislator shall not exceed his own power in 
laying down his commands. Such justice is in the highest degree essen- 
tial for the validity of a law. Consequently, if a prince legislates for 
persons who are not subject to him, he sins against commutative justice 
in so far as those persons are concerned, even though he may be requir- 
ing an act that is in itself righteous and advantageous. And accordingly, 
St. Thomas has said that in a law justice on the part of the legislator 
is a requisite. 

The third phase of justice is distributive. This also is a requisite 
of law. For in the process of laying down commands for the multitude, 
[law] distributes the burden, as it were, among the various parts of the 
state, for the good of the latter, and must therefore preserve in that 
distribution a proportionate equality, which is a matter pertaining to 
distributive justice. Accordingly, a law which apportions burdens 
unequally will be unjust, even if the thing which it prescribes is not 
inequitable. It is in this sense that St. Thomas (ibid.) has asserted 
that a proportionate equality is required in the form of a just law 

From the foregoing, moreover, he correctly concludes that, in 
addition to its inequity from the standpoint of subject-matter, a law 
can be unjust in three ways, namely: because the end in view is private 
advantage, not the public good; or, because of a defect in power on the 
52 part of the [legislative] agent; or, because of a defect in the form [of 
the law], that is, a defect of just distribution. 

It is clear, then, that just enactment from all the standpoints 
above mentioned is essential to law. 

14. 2 Moreover, the second part of our assertion 3 — namely, that 

1 [The Latin text incorrectly has ‘n'. — T r] [The Latin text incorrectly has ‘12 ’. — Tr.] 

3 [Vide Section 12 — Tr ] 
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this justice [in enactment] is so necessary to law that without it law 
_ ...... . is invalid and ceases to bind— is expressly upheld by 

Proof that justice is t . . , rr tt \ l 

necessary to the St. Thomas in tilG S 3 .II 1 G pIclCC C]U. ^ 0 5 «UTt. ^.Jj by 

validity of a law. g oto ^p e J ust {i ia B % lure, Bk. I, qu. v, art. iii], B. Medina 
and others (on that passage of St. Thomas); by Castro (De Potestate 
Legis Poenalis , Bk. I, chap, v), Victoria (Relectio: De Potestate Pa-pae et 
ConciL, no. iB), Panormitanus (on Decretals, Bk. I, tit. n, chap, vii, 
no. 9), Felinus ( ibid ., nos. 40 and 41) and others. This view is also 
favoured by the Digest (I. i. 1); and the interpreters of that passage 
may be consulted. St. Thomas, too, interprets as referring to this phase 
of justice, the words of Augustine above cited (On Free Will, Bk. I, 
chap, v): ‘That is not law which is not just.’ Still more pertinent to 
this point is the remark which he makes in the City of God (Bk. XIX, 
chap, xxi) : ‘What is done according to law (iure) is done justly ( iuste ), 
and what is unjustly done, cannot be done according to law. For the 
unjust decrees of men should not be thought of or spoken of as laws, 
since even they themselves define law as that which has flowed from 
the fount of justice.’ 1 

15. 2 Finally, it is in this sense that we shall rightly interpret the 
second condition of law laid down by Isidore in the last of the passages 
above cited. For he says that ‘law should be righteous and just ’ ; and 
the first of these attributes relates to the subject-matter of law, as 
I have pointed out in a preceding statement ; so that the second relates 
to the form of the law, as it were — that is to say, [it implies] that 
[law] must be justly enacted. 

Moreover, this part of our discussion may be demonstrated by 
reasoning, if we shape our argument in accordance with the three 
standpoints regarding justice which were indicated by St. Thomas as 
follows : the end, the [legislative] agent, and the form. 

For with respect to the first standpoint, all those statements are 
applicable which we made in Chapter Seven, 3 where we proved that 
there is no law that is not enacted for the common good. Consequently, 
under this division of justice, which we call legal, are included certain 4 
conditions of law laid down by Isidore in the aforementioned passage 
[Etymologies, Bk. V, chap, xxi and Decretm , Pt. I, dist. iv, can. ii], 
namely; law must be necessary, it must be useful, and it must serve the 
common welfare. Accordingly, we shall omit the discussion of those 
conditions in the present context, inasmuch as we have expounded 
them above. 

Again, as to justice on the part of the [legislative] agent, or com- 

1 [This quotation, as given by Suarez, vanes somewhat from the text of Augustine. — T r.] 

2 [The Latin text incorrectly has '13'.— ' Ta.] 

3 [Supra, p 90 .— Tr ] 

4 [tllae. Isidore specifies various other conditions in Chapter kxi of the Etymologies. — Tr.] 
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mutative justice, everything set forth in Chapter Eight 1 is pertinent; 
and consequently, it is also sufficiently clear that a law enacted [by 
an agent] without jurisdiction is null. 

i6. z Thus there remains to be proved only the assertion regarding 
. the other and third part of justice, which relates to 

necessity of dis- the form, that is, to distributive equity, 
tnbutive justice for As t0 this factor, it is manifestly essential to the 
justice 01 law; since, if a law is imposed upon certain 
subjects, and not upon others to whom its subject-matter is equally 
applicable, then it is unjust, unless the exception is the result of some 
reasonable cause; a point which we have demonstrated above. 

Again, the imposition of equal burdens upon all persons, without 
regard to the strength or capacity of each, is also contrary to reason and 
to justice, as is self-evident. And as to the fact that such injustice 
suffices to nullify a law, this is expressly affirmed by St. Thomas St. Thomas. 
[I. -II, qu. 96, art. 4], when he says : ‘[Precepts] of this sort are mani- 
festations of violence, rather than laws, and therefore they are not 
binding in conscience, 5 In my opinion, this statement should be inter- 
preted as referring to cases in which the disproportion and inequality 
of a law are so great that the latter redounds to the common detriment, 
and results in a grave and unjust burdening of many members of the 
community. 3 If it so happens, however, that a law is in itself useful, 
while some exceptional instance to which it applies involves injustice, 
the law would not on that account be entirely null, nor would it cease 
to bind the other subjects. For, strictly speaking, no positive injustice 
(as it were) is done these subjects in the imposition of such a burden 
upon them, since the burden would not in itself be wrongful and since 
there results simply a ineasure of disproportion as between certain 
individuals and the community as a whole, a disproportion which 
would seem insufficient to nullify the law. But if, by an exception in 
favour of certain persons, others are burdened to a degree that exceeds 
the bounds of equity, then, to the extent of that excess, the law will 
fail to bind; while it will nevertheless be able to bind in other ways 
wherein it is not unjust. An example of this sort may be noted in the 
case of the laws on taxes, to which we shall later devote some 
remarks. 

This part of our argument, moreover, may be further clarified 
by an explanation of the third principal condition for law, as laid down 
by Isidore [j Etymologies , Bk. V, chap, xxi] — namely, that law must be 
practicable 4 ( possibihs ) — as well as by an explanation of other points 
which he also mentions in that context, as follows : ‘[law must be] in 

1 [Omitted from these Selections — Tr ] 1 [The Latin text incorrectly has 1 14’ — Tr.] 

3 [Simply eius, the grammatical antecedent evidently to be understood from the preceding adjective 
commune. — Tr ] 

4 [Literally, of course, ‘possible’, i.e. possible to observe. — T r.] 



Council of 
Trent 

Bellarmine. 

Vega. 


On Laws and God the Lawgiver [Bk. I 


harmony with nature and with the custom of the country, and suitable 
to the time and place.’ For all these latter factors evidently serve to 
define that practicability, as we shall [presently] explain.. 

17. 1 * My third assertion, then, is this: it is inherent in the nature 
The third assertion: of law that it shall be practicable. This assertion, 
it is inherent in the interpreted in a general sense, is applicable to every 

nature of law that . r ° 1 1 ' 

it shall relate to a law. 

practicable object. However, in order that it may be proved and ex- 
pounded, we should note that the term possibilis admits of two dis- 
tinct interpretations: first, as opposed, absolutely, to impossibilis ; 53 
secondly, as opposed to what is difficult, oppressive, and burden- . 
some. 

Taken in the first sense, this property of practicability is z a 
self-evident [requirement of law], whatever the evasive arguments 
heretics may employ. For that which does not fall within the realm 
of freedom does not fall within that of law; but what is absolutely im- 
possible does not come within the realm of freedom, since the latter 
of its very nature demands power to choose either of two alternatives; 
and therefore, [what is impossible] cannot be the subject-matter of 
law. Similarly, in cases of transgression or omission which cannot be 
reckoned as involving guilt or calling for punishment, it is impossible 
for law to intervene. For it is a part of the intrinsic nature of law that 
it shall contain some intrinsic element of obligation ; but the omission 
to perform impossible deeds cannot be accounted guilt (any more 
than the performance of what is absolutely necessary is accounted 
deserving of a reward) ; and therefore, laws cannot be concerned with 
matters of this sort. 


18. 3 Moreover, in this [first and absolute] sense, at all events, the 
.. , ., Council of Trent (Sixth Session, and Chap, xi, canon 
down by the Council io) laid down the same assertion with regard to 
of Trent is con- divine laws, also. Bellarmine, too (De Iustificatione, 

firmed. ’ .. ’ ' ,rr- ■ 

Bk. IV, chap, xi), and Andreas de Vega ( Tndentim 
Decreti de Justifications Expositio et Defensio , Bk. XI, chap, ix), oppos- 
ing the heretics of that time, furnish extensive proofs to the same effect, 
based upon the Scriptures, upon the writings of the Fathers, and 
upon reason. Consequently, it is clear, a fortiori , that it is still more 
necessary for human laws to be practicable [in the absolute sense], 
because they are derived from a lesser power and are a participation 
(so to speak) in the divine law, and because the arguments adduced 
with respect to divine law, apply a fortiori with respect to these 
[human precepts]. 


1 [The Latin text incorrectly has ‘i 5 ’-TR] 

[Th e L?- 1111 text a<: *-h' s P 0ln t has non (not), evidently an error. It has been corrected m the i8s6 
Edition of Pans, which omits the non —TO.] 

3 [The Latin text incorrectly has ‘16’.— TO.] 
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There is the further argument that Augustine (De Natura et Augustine. 
Gratia , Chap, xcvi [Chap. Ixix]) saps, not merely that Go d does not 
command that which is impossible, but also that, ‘It is a matter of 
firmest belief that a just and good God cannot have commanded im- 
possibilities’. How, then, shall man have been able to command 
impossibilities i In this connexion, there is a vast difference between 
God and man. For God can command certain things impossible to 
nature, being able to render them possible through grace, which He 
for His part does not withhold in so far as it is necessary to the obser- 
vance of His commandments ; and consequently,the commandments of 
God relate always to something which is possible [of achievement], 
since that which we are able to achieve through those who befriend us, 
we are in an absolute sense able to achieve, provided that this friendly 
assistance is surely to be had and ready to hand. Human beings, how- 
ever, cannot supply the power necessary for the fulfilment of precepts, 
and therefore they must necessarily assume that this power exists either 
by the force of nature or through grace, according to the character of 
the precept in question. At this point, to be sure, difficulties might be 
raised as to the possibility of loving God, of overcoming concupiscence, 
and of obeying the commandments ; but we shall take up these matters 
in the treatise On Grace. 1 

19, 2 The words of Isidore [ Etymologies , Bk. V, chap, xxi], when 
he requires of law that it shall be practicable, should, then, be inter- 
preted in accordance with this last part of our discussion. For Isidore 
is speaking principally of human law, and therefore, in order to explain 
the kind of practicability [to which he refers], he adds the phrase, ‘in 
harmony with nature’ ; that is to say, regard being had for the frailty 
and the constitution of nature. This condition, God Himself, in His 
own way, observes. For He refrains from prescribing that virginity be 
preserved by all persons, since this would be impossible, according to 
nature. So, also, the canon law refrains from prescribing that commu- 
nion be received on all feast days, because such a practice could not be 
worthily observed, in view of the conditions inherent in nature. The 
same argument applies to other instances. Under this head comes the 
contention (upheld by St. Thomas) that law should be adapted to the 
subjects, in accordance with their [varying] capacities, so that the same 
fasts are not imposed upon children as upon their elders. 

Isidore makes a further addition [ibid.], in the words, ‘[in harmony] 
with the custom of the country’. For custom is a second nature; and 
therefore, that which is repugnant to custom is held to be decidedly re- 
pugnant to nature and, consequently, almost morally impossible. This 
condition, however, should be understood as referring to custom that 
is righteous and advantageous to the state. For evil custom should be 

1 [Not included in these Selections.— Tr.] 2 (The Latin text incorrectly has '17’. — Tr.] 
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amended by law; and even though [a given custom] may have been at 
one time advantageous, nevertheless, if the state of affairs has under- 
gone so great a change that [the same custom] ceases to be of advantage 
and the opposite course becomes expedient for the common good, then, 
in that case also, it will be possible for law to override custom; a point 
which we shall discuss later, in the proper context. 

Finally, Isidore adds [ Etymologies , Bk. V, chap, xxi], ‘suitable to the 
time and place’ [as qualifying words], since regard should be had for 
these circumstances, in every prudent act. In this connexion, however, 
they are to be considered, not from the standpoint of the act of com- 
mand, but from that of the subject-matter or act which is prescribed, 
since not in every place, nor at every time, are the same actions 
suitable; wherefore, in the process of legislation, the said circumstances 
Augustine. should be accorded the most careful consideration, as Augustine, too 
(l Confessions , Bk. Ill, chap, xxxvii [chap, vii]), has rightly declared. 

If, however, we give this matter proper attention, we shall see 
that the circumstances in question are also determining elements of 
the practicability of any law whatsoever, since a given thing may be 
regarded as morally impossible at one time and as easily [accomplished] 
at another time; the same argument being applicable in due proportion 
to matters of locality. Sometimes, moreover, these circumstances may 
affect the righteousness [of a law], owing to similar reasons. 

20. 1 Finally, the explanatiqn of the conditions discussed above 54 
enables us to understand that, in so far as these conditions may be 
pertinent to the substance and validity of law, they are correspondingly 
necessary either to the justice or to the requisite practicability of 
human law; since legislative power has been granted to men in con- 
junction with such just limitations. 

The determination, however, of the cases which involve a sub- 
stantial defect in regard to such conditions, must be left to prudent 
judgment; and this judgment must be based upon a high degree of 
certainty, if a law is to be adjudged invalid on such grounds. For the 
statement which I made above, 2 namely, that the injustice [of a law] 
must be clear and beyond doubt [if the law is to be declared invalid], 
is a statement which applies in the present 3 connexion with much 
greater force. This is true, partly because of the reasons set forth in 
that earlier passage, since they hold good also for the matter now under 
discussion ; and partly because less danger exists in connexion with this 
matter, since the doubt [in this case] turns solely upon a temporal 
objection. 

For we must note the difference between injustice in a law from 

' [ The L “ m text incorrectly has ‘ 18 ' -Tr ] * [Referring evidently to Section r r ,-Tr ] 

|i.e. with fespect to the just establishment of a law, rather than with respect to the justice of the act 
thereby imposed.— T r.] 
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the standpoint of subject-matter, and injustice therein from the stand- 

The difference be- point of mode. . . 

tween injustice from in the former case, if the injustice clearly exists, it 

subject-matter, °ind ' ls 011 no account permissible to obey the law — not even 
injustice from the for the sake of avoiding any damage or scandal whatso- 
standpomt of mode. eyer — , s j Ilce j t j s ne ver permissible to do wrong for the 

sake of any end. 

But in the second case, though the law may not of itself be bind- 
ing, a subject may obey it if he so chooses, provided he does not co- 
operate in [any resulting] injustice; for he has the power to cede his 
own right. Accordingly, it is much more credible, that he can be 
bound to obey in a doubtful case. And, indeed, even in cases of 
indubitable injustice [i.e. from the standpoint of mode], the subject 
may sometimes be bound to obedience in order to avoid scandal; since 
the latter must be avoided, though some temporal damage be suffered 
in consequence. This view is supported by the Decretals (Bk. II, tit. 
xxvi, chap, ii) ; it also finds a basis in Augustine ( De Verbis Domini, 
Serin, vi [ Sermons , lxii, Migne ed,] and On Psalm cxxiv ) ; and it has 
been noted by St. Thomas (I. -II, qu. 96, art. 4). Adrian ( Quaestiones 
Quodlibeticae, No. 6, ad x), too, may be consulted in the same con- 
nexion; as may Gabriel (on the Sentences, Bk. IV, dist. xvi, qu. 3 
[Dicitur autem lex']}, the jurists (on Decretals, Bk. II, tit. xxvi, chap, ii), 
Panormitanus (on Decretals, Bk. I, tit. 11, chap, vii, no. 9), the Cardinal 
(on Decretum, Pt. I, dist. l, can. xxxvi), and Bellarmine ( De Romano 
Pontifice, Bk. IV, chap. xv). 
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CHAPTER XII 

WHAT DEFINITION OF LAW (LEX) IS DERIVED FROM THE CONDITIONS 
OF LAW ABOVE SET FORTH > 

1. The method above indicated 1 was employed by St. Thomas 
(I. -II, qu. 90, art. 4), when, from the characteristic properties of lex as 
he had recorded them, he drew a definition of the term, a definition 
which I shall presently quote. For other definitions of lex have been 
laid down, and these have been cited and rej ected by Soto on St. Thomas 
(De Iustitia et lure, Bk. I, qu. i), by Castro (De Potestate Legis Poenalis, 
Bk. I, chap, ii) and by other modern authors. It is unnecessary, how- 
ever, to dwell upon this point, since the descriptions in question are 
not true definitions, but eulogies of law, or else refer not to law in 
general, but to some particular law. Thus Cicero (Laws, Bk. I [Bk. II, 
chap, iv]) has said that: ‘Law is something eternal existing in the mind 
of God’, and (Book II [, chap, iv]), that it is : ‘The right reason of 
supreme Jove’, descriptions which are suitable for the eternal law. In 
another passage [Laws, Bk. I, chap, vi], indeed, he declares that law is 
‘Right reason, 2 implanted in nature’. Similarly, Clement of Alexandria 
has also said that law is ‘right reason’. And these statements are 
applicable to natural law. Aristotle, however, in the Rhetoric to Alexan- 
der, has asserted that, ‘Law is the common consent of the state,’ & c., 
and again ( Ethics , Bk. X, last chapter [, § 12]), that it is, ‘a rule emanat- 
ing from a certain wisdom’, &c. These assertions may fittingly be 
applied to human or civil law. Similar declarations are found in several 
passages of Isidore ( Etymologies , Bk. II, chap, x and Bk. V, passim ), 

64 whom we have frequently cited, and to these passages Gratian refers 
in the Decretum (Pt. I, dists. 1 and iv). Moreover, definitions of a like 
nature may be inferred from various laws of the Digest (I. i and iii). 

2. A more general definition may be drawn from the statement 

Various definitions made by St. Thomas (I.-II, qu. 91, art. 2 [art. _l]) 
of law - that : ‘Law is a dictate of practical reason emanating 

from the prince who rules some perfect community.’ Castro, how- 
ever, defines law differently (De Potestate Legis Poenalis , Bk. I, chap. 1), 
as ‘The righteous will of one who represents the people, when that will 
is promulgated either orally or in writing, with the intention of binding 
the subjects to obey it’. These definitions express the personal opinions 
of the individuals who framed them, a practice which should be avoided, 
in so far as is possible; for a definition ought to consist of a primary 
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1 [ftanc melhodum, evidently referring to the method of definition implied 111 the chapter 
heading.— T r ] 

J [Sudrez has Reclam rationem, although Cicero’s phrase is ratio summa (the supreme reason) — Tr ] 
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principle (as it were), on a universally applicable basis. Furthermore, 
the definition last quoted contains certain elements which are not 
strictly necessary, or which require fuller explanation. Take, for ex- 
ample, the statement that [law] is a righteous will; for, strictly speaking, 
it could fail to be righteous in an absolute sense. Again, [we may 
question] the phrase, ‘one who represents the people 5 , since [the legis- 
lator] may be either the people themselves, or some one who does not 
represent the people but is nevertheless charged with caring for them. 
And as for the first of the two definitions, it is applicable to law only 
in so far as law dwells within the mind of the prince; whereas, in the 
present discussion, we are treating also of external law. 

Ga bn e i, Thus Gabriel (on the Sentences, Bk. Ill, dist. xxxvii, art. I [, par. 

Lex obligatoria ]) has defined law as : ‘The explicit sign made by right 
reason when the latter dictates that some one shall perform or shall 
refrain from performing a given action.’ It would seem that this defini- 
Aristotie tion is approved by Aristotle, when he says [Nicomachean Ethics, Bk. X, 
chap, ix, § 12] that, ‘law [. . .] is a rule emanating from a certain wisdom, 1 
[etc.] 5 . One ought not, however, to limit the definition to the external 
sign alone. Moreover, the entire definition above quoted may be 
applied to numerous precepts or signs which are not, properly speaking, 
laws. 

Finally, the same is true of other, similar definitions which can 
Gerson. be found in the works of Gerson (Pt. Ill, tract. De V ita Spiritual i, 
Lect. 10 and Pt. I, tract. De Potestate Ecclesiastica et Ongine Iuris 
et Legum). 

St. Thomas. 3. Consequently, that deduced by St. Thomas (I.-II, qu. 90, 

art. 4) has more frequently been adopted, namely: ‘Law is an ordi- 
nance of reason for the common good, promulgated by one who is 
Alexandei of charged with the care of the community. 5 Alexander of Hales, too 

Hales. ( Summa Universal Lheologiae,Pt. Ill, qu. xxvi, memb. 4 [memb. 3]), 

offers almost the same definition. 

In the first place, the definition in question 2 contains as its generic 
term, the expression, ‘ordinance of the reason 5 , an expression which is 
to be interpreted in an active and not a passive sense. For the ordinance 
is laid upon the subjects through the law, but the act of ordering issues 
from the lawgiver ; this act whereby he orders, is given the name of an 
active ordinance; and that active ordinance must emanate from the 
reason; therefore, it is called an ordinance of the reason. But this term 
(whatever may be the particular sense in which it is employed by the 
authors [of the definition]) is not of itself restricted to an act of the 

1 [Reading pwdenha for prondenlta , which is evidently an error This definition, in the fuller form 
alread\ quoted, is as follows ‘law . . is a rule, emanating from a certain wisdom and intelligence, that 
has compulsory force ’ The leaders and the bracketed ‘etc * have been added by the translator — Tr ] 

2 [1 e. the one just quoted from St, Thomas’s work, and found, in similar form, in the work of Alexander 
of Hales. — T r ) 
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intellect, nor to one of the will. For, in the case of both faculties, there 
. may be an ordinance, and that ordinance which pertains to the will 
may be said to pertain to the reason, either because the will itself is a 
rational faculty, or, in any case, because it ought to be directed by 
right reason, especially in the law-making process. The term in question 
may even be applied to an external as well as to an internal act ; for an 
external precept is also an ordinance of the reason, that is to say, an 
ordinance dictated by the reason. 

The remainder [of this definition], however, is added by way of 
differentiation, and includes virtually all the conditions of law, as is 
sufficiently evident from what we have already said. 

4. A question may indeed arise owing to the fact that the said 
definition contains no limitation whereby counsel is 
objection. excluded from the nature of law. Accordingly, some 

persons grant that counsel is comprehended within law, a supposition 
which — as I indicated above, 1 and as I shall repeat in the following 
Chapter 2 — is, strictly speaking, not true. 

I therefore reply that counsel is excluded in a twofold manner by 
„ , . ... the definition in question. For counsel, as such, is not 

difference between or its very nature derived Irom a superior m so tar as 
law and counsel. p 0ssesses power over and charge of his subjects; 

whereas law should be an ordinance of the reason such that it emanates 


thus from one having charge of the community, even as this very defini- 
tion provides, for the definition must be understood in its essential 
terms and formally. 

Similarly, prayer, or petition, should be excluded from this 
ordinance of the reason. For these three things — precept, counsel and 
petition— agree in this respect : that, through each of them, one person 
is ordered or directed to action by means of another’s reason, so that 
each of the three may be said to be an ordinance of the reason. And 
nevertheless, they differ one from another. For a petition is normally 
addressed by an inferior to a superior; although it may occur between 
equals and may sometimes proceed from a superior with respect to an 
inferior, which, however, does not apply in so far as regards the true 
nature of petition. Indeed, even in such an [abnormal] situation, the 
one submits himself, in a sense, to the other; as I have remarked above. 
Counsel, on the other hand, passes essentially between equals ; and if it 
implies a certain pre-eminence on the part of the counsellor, that pre- 
eminence is one of wisdom only, not of power. But law essentially 
proceeds from a superior with respect to an inferior ; and this is indi- 
cated by the definition under discussion. Accordingly, counsel is in 
65 this way sufficiently excluded from partaking of the nature of law. 
Furthermore, the kind of ordinance in question should be interpreted 


1 [Supra, pp. 25-6 ; De Legibus, chap. 1, § 7.—' TrJ. 2 [Not included in these Selections.— Tr ] 
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as being an efficacious ordinance that has compulsory force, as Aristotle 
declared; and this specification would seem to be laid down in the word 
‘promulgated’, since true promulgation apparently does not pertain to 
counsel. For the word promulgation implies an order for the purpose 
of creating an obligation, and it is in this respect most of all that counsel 
differs from law. 

5. Finally, there would seem to be [another] objection to this 
same definition of law, namely: the fact that it is 
Another objection. p 0SS j^ 2 e that a prelate may, in accordance with right 

reason, and by making his will sufficiently clear to the community, 
order those subject to him to execute a given act ; and that [in so doing] 
he will nevertheless not be making a law, since [his order] does not 
involve a perpetual and stable precept, such as is requisite, according 
to what we have said, to the nature of law ; so that the entire definition 
given above is applicable [, it would seem,] to precepts promulgated 
for a community, even when they have been enjoined only for a day. 

To this objection, I reply briefly that either St. Thomas under- 
g j tion stood ‘law’ in the broader sense, including thereunder 

“ t " lUw “ every precept of this sort; or else, the first part of the 

definition should, indeed, be so interpreted that the phrase ‘an ordi- 
nance of the reason’ is made to refer solely to ordinances that are stable 
and enduring. 

Therefore, law may perhaps be more briefly defined as follows: 
The definition laid law ‘is a common, just and stable precept, which has 
down by the author. b een sufficiently promulgated’. For this generic defini- 
tion has also been laid down by St. Thomas (qu. 96, art. 1, ad 2 [I. -II, 
qu. 96, art. 4]) and by the jurist [Papinian] ( Digest , I. iii. 1); and by 
means of that definition, particular precepts are excluded, while by 
means of the remaining terms, all those elements are provided for which 
can be desired in the case of law, as is easily apparent to any one who 
reflects upon the remarks made above. 
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CHAPTER XVIII 

ARE ALL MEN IN THIS LIFE SUBJECT TO LAW AND BOUND BY IT? 

1. We have said that the chief effect of law consists in its binding 
power, and that all its other effects have their roots in that one alone. 
Binding power, however, must of necessity relate to some one on whom 
it is imposed ; and therefore, in order to provide a perfectly clear under- 
standing of this effect, it is necessary to explain what persons fall under 
the binding power of law, or are capable of so doing. For although we 
have already demonstrated that law is established for men, and for men 
considered in common — that is to say, established for some community 
— still, we have not explained whether all men are capable of being 
subject to this obligation, or whether some are (so to speak) exempt. 

This question has been discussed by St. Thomas (I. -II, qu. 96, 
art. 5), in special relation to human law; for he may have thought the 
discussion unnecessary with respect to law in general, in view of the 
fact that absolutely all adult human beings in this life (for of such are 
we speaking) are most clearly subject to some law. 

However, the heretics of the present age force us to deal generally, 
at this point, with the said question. In the course of this investigation, 
we are not asking what men are bound by positive laws — divine or 
human; nor even what men are bound by the natural law. For these 
are points to which we shall later 1 give special consideration. Much 
less, then, do we inquire whether all men are bound by all laws, since 
it is clear that every individual is not bound by each and every law. 
For such a state of affairs, in so far as concerns positive laws, is neither 
82 necessary nor possible ; as is self-evident. Therefore, we inquire solely 
whether the binding force of law, as such, or of some particular law, 
considered abstractly or in itself alone, extends to all men in such a way 
that there is no one of them not subject to the yoke of some law. 

2. For the heretics of the present age hold that just 2 men are 
The heretics exempt exempt from the yoke of law; nor are they speaking 
all just men from simply of human law, as some persons believe, but 
[the yoke of] law. ra ther of law in the absolute sense, a fact which may 
clearly be inferred from the fundamental principles that they uphold. 

These principles have been carefully and accurately explained by 
Peter Canisius ( De Verbi Dei Corruptelis, Bk. I, chap, xi), by Salmeron 
(on the Epistle to the Galatians , Disp. xiv) and by Cardinal Bellarmine 
(De Iustificatione, Bk. IV, chap, i) where the latter cites, among other 
blasphemies pronounced by Luther, the following, from one of Luther’s 

1 [Injra, this Chapter. — T r ] 

1 [Just ; that is, those who are in God’s grace and favour. — Reviser ] 
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sermons: ‘Let us bewaie of sins, but far more of laws, and good works; 
and let us give heed only to the promise of God and to faith.’ [Bellar- 
mine] furthermore relates that [these heretics] interpret Christian 
liberty as consisting in the just man’s freedom from the duty of ful- 
filling the law before God, so that all works are indifferent to him, that 
is to say, neither prescribed nor forbidden. . 

They base their view partly upon their own errors, partly upon 
certain misinterpreted Scriptural passages. 

The principal basis of that view is their denial of true justice 1 
and of the necessity of works for the attainment of justice. For they 
say that men are justified solely through their acceptance by God, 
and through the lack of any extrinsic imputation [of sin] by Him; a 
state attained by every person who firmly believes that his sins have 
been forgiven him, or rather, are not imputed to him, because of Christ’s 
merits. Furthermore, they say that this faith suffices for salvation, 
whatever works a man may do. From this basic argument, it necessarily 
follows that a just man, as conceived by them, is not bound by any law, 
provided he remains steadfast in the faith; since, whatever works 
he may perform while believing that they are not imputed to him, he 
does not incur any punishment, nor are his acts imputed to him as sin. 
Thus, these heretics would not seem to deny that men are bound by 
law, in such a way as to imply in their denial that works opposed to law 
are not sins ; on the contrary, they teach that, from other standpoints, 
all the works of the just are sinful, that it is impossible even for the just 
to fulfil the law of God, and similar doctrines which presuppose that 
law has binding force and is a rule for such works. They assert, then, 
that this obligation is morally removed (so to speak) or rendered in- 
effective, by that faith of theirs; since [such faith] renders one not 
liable to punishment, 2 and since, by reason of it, one’s deed does not 
appear as evil in the sight of God, even though it may in itself be evil. 

Another basis for their view is derived from a certain false distinc- 
tion made between the law and the Gospel, which we shall consider 
below, when we treat of the law of grace. 3 And as for the Scriptural 
testimony on which they make a show of reliance, that will be discussed 
in the following Chapter. 3 

3. But the true Catholic belief is that all men m this life are sub- 

The Faith teaches j ect t0 law t0 such an extent > that they are bound to 
that all men in this obey it, and become legal culprits in the sight of God, 
are subject to [f they do not voluntarily observe the law. This is a 
j " certain conclusion, and one of faith, defined in the 

Council of Council of Trent ([Sixth Session,] Chap, xi and canons 18, 19 and 20), 

Trent, Chap. . . ' ' 

xi 1 [Justice; that is, justification The heretics held that justification was imputed through the merits 

of Christ —Reviser.] 

2 [A necessarily free interpretation of the Latin word order, non f mil homnern mm poeme (does not 
render one liable to punishment).— T r ] 3 [Not included in these Selections.— Tr.] 
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where the Council particularly mentions the just and the perfect, since 
it lays down a doctrine specifically in opposition to heretics. But it 
does not omit the general doctrine, for it makes this statement: ‘More- 
over, no one, howsoever truly he may have been justified, should con- 
sider himself free from the obligation to observe the commandments.’ 

If, then, no one is exempted from that obligation, all men in this world 
are certainly subject to laws. 

The truth of this conclusion may be proved inductively, as 
follows: from the beginning of their creation men were subject to 
natural law and, furthermore, Adam and Eve were subject to a prohibi- 
tion against eating of the tree of knowledge, even though they were 
just and in a state of innocence. Moreover, it is manifest that, after the 
fall, and before the advent of Christ, the Jews were under the written 
law and the rest of mankind, under natural law (to omit human laws 
for the time being from our discussion). Such is the explicit teaching 
of Paul ( Romans , Chaps, i and ii), who shows that the Jews as well as the 
Gentiles were transgressors of the law; the former, of the written law, 
and the latter, of the natural law, which they manifested as being 
written in their hearts whenever they observed any part of it. And 
these laws were not less binding upon the just than upon the unjust, 
since they were laid down for all without distinction. Moreover, the 
natural law is binding essentially and intrinsically, both before and 
after the states of justice or injustice; but the written law had its 
inception among the just, inasmuch as it was given to the whole of that 
faithful people, which included Moses, Aaron, and many other just 
persons, while the law of circumcision had even before that time been 
given to Abraham, who was just. 

4. Subsequently to the advent of Christ, however, there have been 
no just persons outside of the Church; and therefore, with regard to 
the men who are entirely outside of it, we can only say that the un- 
believing Gentiles are bound by that same natural law, since no dis- 
pensation [therefrom] has been granted to them, nor has any grace 
been imparted to them. Furthermore, it is certain that they are bound 
83 to accept the faith and the law of Christ, as He Himself testifies, when 

He says(Matthew, Chap, xxviii [, vv. 19 , zo]) : ‘Going [therefore], teach Matthew, 
ye all nations; baptizing them in the name of the Father, and of the XXV111 
Son and of the Holy Ghost. Teaching them to observe all things 
whatsoever I have commanded you.’ 

As to the Jews, it is also manifest that they are bound by natural 
law, and subject to the same precept as the Gentiles with respect to 
receiving baptism and accepting the faith and the law of Christ ; a fact 
which Mark made sufficiently clear, saying {Mark, Chap, xvi [, vv. 15, Maik, xvl 
16]): ‘preach the Gospel to every creature. ... he that believeth not’ 

(that is to say, believeth not with a living faith that works through 
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charity) 1 ‘shall be condemned.’ Furthermore, those Jews, although 
they are no longer bound in actual fact by the written law, since it has 
been abrogated, nevertheless sin through a faulty conscience when they 
fail to observe it ; for ?ml(Galatians, Chap, v [, v. 3]) testifies, 2 ‘to every 
man circumcising himself, that he is a debtor to do the whole law 5 . 

5. I come now to the Church of Christ, to which the words of 

wicked Christians l>« e \ cs especially refer, and in that body, I dls- 
are bound by the law tinguish the wicked from the good, or just, 
of the Gospel. As t0 t j ie w j c ] cec j 5 it is manifest that they are bound 

by the law, seeing that they are wicked for this very reason, namely, 
that they fail to observe the law. The heretics will perhaps assert that 
these persons are sinners, not for the simple reason that they fail to 
observe the commandments, but because they thus fail while they are • 
without faith; that is to say, because they have not a firm faith, while 
acting contrary to the law, that such evil works are not imputed to 
them and do not cause them to lose the goodwill and favour of God in 
which they consider that their justness lests. But this error may easily 
be refuted by means of the words of Christ, Who, in the sentence of 
condemnation of the bad Christians ( Matthew , Chap, xxv [, vv. 41 et 
seq. J), condemns them, not because they have not believed, nor because 
while disobeying the precepts, they have lacked faith in the non- 
imputation [of sin against them], but simply because they have not 
performed the works of mercy and because, accordingly, they have 
failed to observe the law of mercy and charity. This point has been 
discussed by Augustine, in the works ( De Fide et Qperibus, Chap, xv 
and De Octo Dulcith Quaestionibus, Chap. [Qu.] i) in which he amasses 
a number of other Scriptural passages as testimony confirming the 
position in question. At present, however, it is not necessary to dwell 
at length upon this phase of the subject, either; for with respect to 
these baptized evildoers, also, the heretics do not deny that such 
persons are subject to the law, but [merely] err in their mode of explana- 
tion, a matter of which we shall treat presently, and more fully, in the 
treatises on Grace and Faith. 3 

6. It remains, then, to speak of the just among the faithful. Some 
of these persons may be baptized only in desire and may be said to be 
of the Church in this sense, that is, by merit, though they are not so 
numbered; whereas others are baptized persons in actual fact and are 
numbered among the living members of the Church. 

With regard to the first group, it is clear that they are bound at 
least by the law of baptism, over and above the obligations imposed by 
natural law and by faith, hope, charity, and penitence. However, we 

1 [The parenthetical phrase was inserted by Su&rez — Te ] 

( 2 I the word Teslificalnr is also quoted in the Latin text, but the actual Scriptural sentence begins* 
‘Audi testify again ’ ( Teshficor autem rursus).— Tr.J 

5 [Mot included m these Selections.— Tr.J 
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shall demonstrate later, 1 and. in the proper contexts, that even just 
persons who have been baptized are bound bp human laws, both civil 
and ecclesiastical, and also bp the positive divine law laid down bp Christ. 

Accordinglp, we undertake at this point to prove [the existence 
of a similar obligation] in regard to divine, moral, or natural law. 

The first proof is as follows : the law is so essential, so necessarp in 
its verp nature, that it cannot be abolished, as we shall demonstrate in 
the following book. 

7. Secondlp, Christ did not abolish the law, but on the contrarp 
confirmed it, at the verp beginning of His preaching ( Matthew , Chap. Matthew, v. 
v), where He clarified it and purged it of the corruptions of the Pharisees 

and the imperfections of the Mosaic law, and, having added counsels 
and means for the observance of the law, perfected and in a certain 
sense enriched it. Moreover, it is certain that all these teachings 
were laid down bp Our Lord for His future Church, for the just as 
well as for the unjust, since He saps [ibid., vv. 20 et seq.] to all: 

£ [. . .] Unless pour justice abound more than that of the scribes and 
Pharisees, you shall not enter into the kingdom of heaven’, and so 
forth. Especially should one reflect upon the words [ibid., Chap, vii, 
v. 13], ‘Enter pe in at the narrow gate [. . .]’. For He most clearlp 
speaks of the observance of His commandments as ‘the narrow gate’, 
commandments which He declares to be included in the principle, ‘[. . .} 
whatsoever pou would that men should do to you, do pou also to 
them’ [ibid., v. 12]; and He teaches that this principle pertains to the 
Gospel and relates to all who profess the Gospel. 

8. Thirdly, all that Christ taught on the night of His Supper, 
with regard to the observance of precepts and particularly of charity, 
has a special pertinence in relation to just persons who have been 
baptized. For the Apostles were just and had been baptized, and to 

them He said {John, Chap, xiv [, v. 15]): ‘If pou love me, keep mp John, w 
commandments’; again [v. 21], ‘He that hath mp commandments, and w 
keepeth them; he it is that loveth me’; pet again [v. 23], ‘If any one 
love me, he will keep mp word’ and [v. 24], ‘He that loveth me not, 
keepeth not mp words’ ; and also, in Chapter xv [, v. 9], ‘Abide m mp 
love’, and in a subsequent verse [14:] ‘You are mp friends, if pou do 
the things that I command you.’ These conditions have the force of 
a threat, and indicate the necessity for observing the commandments 
in order that charity map be preserved; and therefore, the just are 
84 bound to such observance, and without it they will not preserve [their] 
justness. An infinite number of similar passages from the Scriptures 
might be adduced, but there is no need to dwell upon a matter that is 
clear and evident by the light of natural reason — in so far, at least, 
as moral precepts are concerned. 

1 [Vide mfia, p. 698 . — Tr.] 
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9. The basic position of the heretics involves a number of errors, of 
The fundamental which we cannot treat at this point, but which are to be 
arguments of the discussed in various parts of this work. For in the first 
heretics are refuted. pj acej t } ie i r assertion that the divine commandments 

are impossible of fulfilment has been rejected above, 1 and [the validity 
of this rejection] will be made more evident in the treatise on Grace. 2 
Secondly, in that same treatise we shall refute their declaration that 
all the works of the just are sins, and particularly the declaration that 
these works are mortal sins. Thirdly, we shall lay down the distinction 
between the Old and the New Laws at the end of this treatise [ De 
Legibus, Bks. IX and X] 2 and shall assail the false distinction devised by 
the heretics. Fourthly, in the treatise on Grace, 2 we shall pluck out the 
root of all the heresies, which is imputed justness, and we shall demon- 
strate in that treatise that men are truly, actually and intrinsically 
justified through an inherent justness given by Christ, and that, through 
this same justness, their sins are truly and completely remitted, not 
merely covered over or left free from imputation of punishment. 
Accordingly, it will become clear and indisputable that the works of 
the just are weighed, estimated and imputed by God, according to 
their character in point of fact. Consequently, if they are good works, 
they are imputed for reward ; if slightly evil, for temporal punishment, 
unless they are blotted out by penance and satisfaction; if they are 
grave sins, they are so imputed as actually to destroy the just character 
[of the doer] until that character is restored through penance. 

10. Thus, the basic position of the heretics is contrary also to 
natural reason, and most decidedly inconsistent with divine goodness. 
For sin, as such, cannot fail to be displeasing to God, since £ [. . .] to 
God the wicked and his wickedness are hateful alike’ [ Wisdom , Chap, 
xiv, v. 9]. It is furthermore inconsistent with divine justice that sins 
should be more easily forgiven, or should not be imputed, to those who 
commit them while possessed of more faith in God Himself; which 
would be as if He Himself granted licence to sin, by promising that sins 
would not be imputed against those who believe that they are not. 3 
This is true especially in view of the fact that such a promise is vain and 
fictitious, since it appears nowhere in the New Testament, any more 
than it does in the Old. On the contrary, Paul says ( Romans , Chap, ii 
[, v. 16]) that God shall judge the secrets of men by Jesus Christ accord- 
ing to the Gospel — which will be, assuredly, according to the law and 
the truth, not according to the false opinions of men. 

Finally, I ask of these heretics whether or not men were justified 
in the faith of Christ before His advent. If they answer in the negative, 
they gravely offend against the universal redemption of Christ and 

1 [Vide Section 2 of this Chapter — Tr ] [Not included in these Selections. — Tr.] 

3 [Simply ilium, in the Latin — Tr ] 
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contradict explicit passages in the Holy Scriptures. ‘For there is no 
other name under heaven given to men, whereby we must be saved’ 

(Acts, Chap, iv [, v. 12]); since, as Paul testifies ( Romans , Chap, iii Ads, w 
[, v. 25]), God hath proposed Him alone to be a propitiator through Romans < 
faith in His blood. If, on the other hand, [the heretics] affirm that 
justification has always been effected through faith, then, in order to 
be consistent, they must say that it has always been effected without 
law or works, and through non-imputation [of sins] combined simply 
with faith on the part of men. Therefore, these same heretics will be 
forced to assert also that the just, under the natural or the Old Law, 
were not subject to the law, nor did they sin against it even in trans- 
gressing it, provided that they transgressed with faith in the non- 
imputation [of their act]. What, then, remains for them to attribute 
especially to the Gospel ? Consequently, 1 this basic position is impious 
and vain. 

1 [i.e. since no such special function remains.— T r.] 
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99 ON THE ETERNAL LAW, THE NATURAL LAW, AND 

THE IUS GENTIUM 
[INTRODUCTION] 

After treating of law in general, it is logical that we should pass on 
to the individual kinds thereof, among which the eternal law has first 
place, on account of its dignity and excellence, and also for the reason 
that it is the source and origin of all laws. 

But we shall discuss this kind more briefly than the others because, 
with respect to human affairs it is less applicable in itself to the uses or 
function of law; and because the eternal law is in great measure wont 
to be confused with divine providence, which is dealt with according to 
our plan in the first part of this treatise. 

However, we shall combine the treatment of the natural law 
with that of the eternal law, partly for the sake of completeness in our 
work; partly because the natural law is the first system whereby the 
eternal law is applied or made known to us; and partly because 
these two laws differ as law by essence, and law by participation, or 
(so to speak) as symbol and symbolized, a point which we shall later 
explain. 1 But at this point we are interpreting natural law strictly, 
in so far as it is contained in natural reason alone; for that law which 
is connatural with grace or faith is purely supernatural, and will in 
consequence be expounded later when we treat of the law of grace, 2 
although what we shall say about the natural law may, in due propor- 
tion, be applied also to the law of grace. 

With respect to the former, we must note that the natural law 
is made known to men in a twofold way ; first, through the natural light 
of reason, and secondly, through the law of the Decalogue written on 
the Mosaic tablets. Thus it was that, in one passage, St. Thomas (I. -II, St. Thomas, 

qu. 94) treated of the natural law under the former aspect, and later 
(qu. 100), he treated of it under the latter aspect. 

But, since this law which was inscribed upon tables of stone is 
indeed the same as natural law in its substantial binding force, the wider 
knowledge of the latter being brought about solely by that written 
law, we shall consequently include in this work a consideration of all 
points relating to the Decalogue. But we shall consider later, in our 
discussion of the Old Law [ De Legibus, Bk. IX], 2 whatever has been 
added to the Decalogue from the law 7 of the Old Testament, with 
regard either to penalties or to certain special circumstances, or to the 
increase of some particular obligation. In this later context, we shall 

1 [Infra, pp. 161 el seq ; De Legibus, Bk. II, chaps, iii and iv. — ' T r.] 

2 [Not included in these Selections.— Tr ] 
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duly see whether the law of the Decalogue has in any respect ceased to 
operate, or whether it still endures. 

Finally, because the ius gentium is of all systems the most closely 
related to the natural law, we shall discuss that, also, at the end of 
this Book. 


CHAPTER I too 

IS THERE ANY ETERNAL LAW, AND, WHAT NECESSITY IS THERE FOR 

THE SAME ? 


St Thomas., 

Cajetan. 

Soto. 

Vincent. 

Alexander, 


1. The reason for doubt lies in the fact that a law necessarily 

requires some one upon whom it may be imposed; and 
The first argument. £ rom eternity 1 there was no one upon whom law could 

be imposed; therefore, no system of eternal law could [actually] have 
existed. The truth of the major premiss is clear : for law is an act of 
sovereignty; and a contradiction is involved in the existence of 
sovereignty, unless there is some one over whom it may be exercised. 
The minor premiss may also be proved, because from eternity there 
was onlyGod, and neither law nor sovereignty can be imposed upon Him. 

A second argument is as follows : by a similar process of reasoning 
The second atgu- there existed from eternity no dominion, nor any 
ment jurisdiction, nor any government, because there was 

no being upon whom God might exercise dominion, or whom He 
might govern; but law is an act of government and of dominion, or 
jurisdiction, and therefore, for the same reason, law cannot have been 
eternal. 

Thirdly: promulgation is essential to law, as we have said; 2, but 
The third argument ^ rom eternity promulgation was impossible, since there 
was no one to whom law might be promulgated, nor 
could it be promulgated within God alone; therefore, . . . 

Fourthly: if there were any eternal law, it would be intrinsically 
The fourth argu- and absolutely necessary, as well as unchangeable; for 
ment ‘ nothing is eternal save what is intrinsically necessary; 

and no law is of itself and absolutely necessary, as we said above ; 3 there- 
fore, there is no eternal law. 

2. Nevertheless, it is the common opinion of the theologians, that 

T . . ,, in God some kind of eternal law does exist. Thus 

opinion of the theo- ot. Thomas (I. -11, qu. 91, art. I, and qu. 93, through- 
lawToes'radsf 6 ™ 1 out ) teaches, aS do Cajetan, Soto, and other com- 
mentators on that passage from St. Thomas, as well 

as Vincent de Beauvais ( Speculum Morale , [Bk. I,] pt. 11, dist. 1), Alex- 


1 [1 e , before time and creation —T r.] 

2 [Suarez discusses promulgation m Book I, chapter xi of the De Legihus, a chapter not included m 
these Selections , — Tr ] 

3 [Supi a, p. 37 j De Legibus, Bk. I, chap, m, § 2 . — Tr.] 
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ander of Hales ( Summa Universae Theologiae , Part III, qu. xxvi, 
membrum i), Antoninus ( Summa Theologica , Pt. I, tit. xi, chap, i, 
§ 4, and tit. xn, at the beginning) and Torquemada (on Decretum, 
Pt. I, dist. i, can. i). The same conclusion is to be deduced from 
Augustine (On the True Religion , Chap, xxx [Chap, xxxi]; On Free 
Will, Book I, chaps, v and vi; and Against Faustus , Bk. XXII, chap, 
xxvii). And Cicero, also (Laws, Bk. I, and Bk. II [, chap, iv, § 8]), pro- 
claims this law most of all, and asserts in the following words that it 
was recognized by the wisest philosophers: ‘I find that it has been the 
opinion of the wisest men that Law is not a product of human thought, 
nor is it any enactment of peoples, but something eternal which rules 
the whole universe by its wisdom in command and prohibition. Thus 
they have been accustomed to say that Law is the primal and ultimate 
mind of God, whose reason directs all things either by compulsion or 
restraint.’ Plato, too, distinguished four kinds of laws in Trmaeus, 1 
calling the first divine law, whereby he clearly refers to this eternal 
law through which God governs the universe. The same conception 
is expounded in the Dialogues: On Laws (Bk. X, passim). 

3. St. Thomas also demonstrates this truth, arguing that there 
must be in God Himself some kind of law, and that this law cannot be 
other than eternal in its nature, so that, consequently, there must exist 
in the universe some kind of eternal law. The minor premiss is assumed 
on the ground that God is unchangeable, and that nothing new can be 
added to Him [i.e. to His nature]. The major premiss is also clearly 
true, since God exercises providence and since it is therefore necessary 
to assume the existence in Him of some eternal and active reason con- 
trolling all the order and government of the universe, in accordance with 
the words of Boethius (The Consolation of Philosophy, Bk. Ill [, metrum 
ix]): ‘0 Thou, who governest the universe by Thy eternal reason’; 
therefore, this eternal reason of God has the true nature of law; be- 
cause as Isidore (Etymologies, Bk. II, chap. x[,§ 3])said: ‘Iflaw consistsm 
reason, then everything which is made known through reason will be law. ’ 2 
This argument is confirmed by Augustine on the ground that 
every human law is mutable and exposed to defects and errors; so that 
he necessarily assumes the existence of some unchangeable law, which 
stabilizes and serves as a measure for [these human laws], in order that 
right may be done through conformity with [this immutable] standard, 
which can be none other than the eternal law. 

Finally, every specific 3 law presupposes the existence of something 
which is law in essence ; and this essential law is eternal; therefore, . . . 

1 [Sec supia, p. 39; De Legibus, Bk I, chap, in, $ 5 .— Tr.] 

3 [The translation of this quotation from Isidore is based upon the text of the Oxford edition • . . . ri 
rations lex consistal, lex erit omne 1 am quod tultone constiteril, and not upon the apparently inaccurate 
wording used by Suirez St tahone lex conslal, lex erit omne, quod ralione constiteril — Tr.] 

3 [Suarez has simply parlmpala, — Tr ] 
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4. Some persons may object, however, that these arguments prove 

only that there exists in God the eternal reason deter- 
Objection. mining the acts that are to be performed, a rational 

principle which we call Providence, while they do not prove that this 
principle existed as strict law from eternity. For Providence connotes 
an eternal relation, and law, a temporal one, as the arguments set forth 
at the beginning of the Chapter indicate. Wherefore, this eternal 
reason may at the most be called lawin a material sense (as it were) and 
in reference to that act of the divine will or intellect which is law, but 
it may not be given that name in the formal sense, in so far as relates 
to the strict connotation of the term ‘law’ and all the conditions 
required therefor; just as active creation may be said to be eternal in a 
material sense, when regarded as the act of God, but not formally and 
absolutely, in so far as it is [essentially] creation. The same must be said 
of the power to exercise dominion and the like. 

St. Thomas (I.-II, qu. 91, art. i, ad 1), however, maintains that 
the law in question is eternal, even in a formal sense and viewed as law, 
strictly speaking, because, ‘The eternal concept of divine law has the 
nature of an eternal law, in that it is ordained by God for the govern- 
ment of things foreknown by Him.’ 

But, although St. Thomas may rightly say that the rational prin- 
ciple governing that which is destined to be performed, exists eternally 
within God and has the nature of an idea; nevertheless, he does not 101 
explain how that principle possesses from eternity the nature of law, 
nor in what way it differs therefrom, when regarded as an idea; nor 
does he seem to answer satisfactorily the difficulties advanced. 

5. Therefore, lest we dwell exclusively on a matter of termino- 
logy, it remains for us to determine what is clear as a matter of actual 
fact, to what extent the question turns upon the use of terms, and what 
reason of an absolute nature may be adduced in favour of the phrase- 
ology adopted. 

Therefore let us distinguish in law, two phases. One is that which 
Two phases of exists in the inner disposition of the lawmaker, in so 

law - far as the law in question has already been defined in 

his mind, and established by his absolute decree and fixed will. The 
A solution to the other is that phase in which a law is externally estab- 
objection lished and promulgated for the subjects. 

It is evident that in the former mode the eternal law does exist 
in the mind of God : a fact proved by the reasons advanced in favour 
of the true opinion. But as for the latter mode, it is equally certain 
that this law of God did not exist in that second phase from eternity, 
and this conclusion is proved by the reasons for doubt set forth at 
the beginning of the Chapter, as will more clearly appear from the 
answers which we shall give to each of the said reasons. Furthermore, 
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law regarded in the former aspect is an immanent act, wherefore it may 
exist eternally in God, even though it connotes relation to a temporal 
effect, as in the case of predestination or providence; whereas law in 
the latter aspect connotes a transient action in relation to God. For 
although this eternal law of God, in so far as it is properly law, may be 
laid down for those who are subject thereto, through acts immanent 
in those subjects, nevertheless, these same acts are external in re- 
lation to God, and necessarily temporal; so that the law in question 
cannot be eternal as regards this second phase. 

But if any one quibbles over words, saying that this law in its first 
phase is not law, because it has not been, but is yet to be established, 
I shall reply, in the first place, that there should be no such con- 
troversy over terms, for the usage of the Fathers and of philosophers 
in this matter is sufficient to warrant this application of the name ‘law’, 
in an absolute sense; and secondly, I shall argue that an excellent 
reason may be advanced in favour of this nomenclature, a reason by 
which it may even be demonstrated that the law under discussion is, 
in this [first] phase, not merely a law which is yet to be established, but 
one which has been established from eternity after its own manner, as 
the replies to the arguments set forth above 1 will show. 

6. Therefore, the reply to the first difficulty is that, just as the 

Solution of the divine will is eternal, so also is [the divine] sovereignty, 

first difficulty. for this sovereignty, as regards its essence, consists in 

that very will alone, as I have already said. 2. And if this sovereignty be 
given the name of reason or judgment as to activities to come, such 
reason or judgment also has existed eternally in the mind of God. 
A question is also brought up in connexion with that [first] argument, 
as to whether this eternal law is in any way applicable to God Himself; 
chat is, whether it serves in any way as a measure and rule for the acts 
of the divine will, a point which we shall take up in the following 
Chapter. 

The reply to the second argument is that the exercise of dominion 
Solution of the and of government is a tiansient act, and that true 

second difficulty. dominion connotes a certain relationship to a thing 

existing at the actual moment, so that the terms which are derived 

from these acts are temporal; whereas law as such, especially in its 
relation to God, does not necessarily connote a transient act; for in 
that first phase, which is of an essential nature, [the idea of law] is 
sufficiently verified in the immanent act, as we have explained. 

7. The third argument is disposed of in various ways. Some 

Answer of certain authorities hold that the eternal law is not termed a 
writers to the third law in relation to created beings, that is, in relation to 
argument. men, because it is not a rule imposed upon them, but 

[Vide Section 1 of this Chapter — Tr. 2 [Supra, p. 65 , De Legibus, Bk. I, Chap, v, § 11 .— Tr 1 
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relates rather to the external works of God, since it is a rule and 
measure of all His acts. According to this explanation, the law in 
question is not a law regulating conduct (so to speak) but one governing 
the creations of the Artificer; for all things made by God are related 
to Him who made them. Wherefore, just as the. idea of the artificer 
may be called a law, which he prescribes for himself, that he may 
produce works in accordance with it, even so is this eternal law the 
archetype in accordance with which God as the Supreme Artificer has 
willed from eternity to fashion all things. Consequently, the argument 
based on promulgation 1 loses all force. For promulgation is necessary 
in the case of a law regulating conduct, but not in the case of one 
governing the production of works. 

Furthermore, the other arguments [adduced above] also lose their 
force. For this is not a law which is imposed upon subjects, nor does 
it relate to government. 

However, such an explanation is not satisfactory. 

In the first place, it is contrary to the opinion of Augustine and 
This answer is the theologians, and to that of Cicero and of the 
rejected. philosophers as well. For all of these writers speak 

clearly of a law which is the rule of human acts and the pattern of all 
other laws existing in the minds of men, or capable of emanating there- 
from, whether or not the eternal law contains within itself many [kinds 
of law], a point which we shall discuss later. 2 

Then, in the second place, the explanation in question is un- 
satisfactory, because the terminology involved in it is highly figurative 
and would be unfitted to the subject-matter of law, by reason of its 
mere metaphorical significance; for the fact itself which lies beneath 
the metaphor consists in nothing more nor less than the ideas which we 
have already discussed in the first part of this treatise, 3 and connotes 102 
relation to nothing but [ideas]. 

In the third place, just as providence connotes relation to that 
which is cared for by it, and nevertheless can be eternal, although the 
things cared for are temporal; so also law can connote a relation to 
[temporal] subjects, and still be eternal. 

8. Hence, Alexander of Hales [Summa U niversae T heologiae, Pt. Ill, 

The renlv In T 1 * xxvi, membrum 1], gives a different reply, derived 
the [third] \rgu- from Isidore ( Etymologies , Bk. II [, chap, x]) ; for Alex- 
Alexander ander holds that the term lex (law) is derived on the one 
hand from legendum (reading), and on the other hand 
from ligandum (binding), and that, with respect to the former deriva- 
tion, the law of God is eternal, since it was read in His mind, while, 
with respect to the other derivation, it is not eternal, and under that 


1 \Vnie Section r of this Chapter — Tr ] 

3 [i.e. Book I of De Legibus — Tr.] 


2 [Infia, p. 161, Chap. ill. — T r.] 
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sole aspect require^ promulgation. If one objects that a law which does 
not bind does not deserve the name of law, he is met with the reply [of 
Alexander] in the Summa to the effect that it is sufficient for the nature 
of law that it should of itself have binding force, although in point of 
fact it may not yet be binding inasmuch as it has not yet been applied. 

While this doctrine is perhaps true, it would not seem to solve the 
difficulty raised in the argument about promulgation; for [according to 
the said doctrine] either it must be asserted that promulgation is not 
necessary for the essence of law, but only for the effect thereof, which 
is to bind — a statement that seems contrary to the common definition 
of law; or, at least, an explanation is not given as to how the law in 
question may be a true law without promulgation. Indeed, with 
regard to the twofold etymology for the word ‘law 5 , which Alexander 
of Hales assumes, in the passage cited, I find in Isidore not both deriva- 
tions, but only that based upon legendum; neither is the latter etymo- 
logy [expounded by Isidore] in any metaphorical sense; on the contrary, 
it is understood in a sense that is strictly literal. However, the deriva- 
tion of the term is not of any great importance ; for in order chat any- 
thing may be termed law in an absolute sense, it is not enough that it 
should be possible to apply the etymology of the word lex correctly to 


that thing. 

9. In the third place, then, St. Thomas (I.-II, qu. 91, art. 1, ad 
The third reply 2 )’ at t em P ts to explain how an eternal promulgation 


based upon St. has not been lacking to the law in question : for he says 

Thomas. that promulgation may be made orally or in writing, 

and that law has received promulgation in both ways from God its 
promulgator, because both the word of God and the writing of the 
Book of Life are eternal. 


However, some persons object, with respect to the first method 
of promulgation, that the utterance of the” Word is 
Objection. not in itself required for the law of God, since the 

Word is personal and not essential, and because if it were essential, the 
Father alone would have promulgated this law and would have been 
the Legislator. 

Against the second method of promulgation it is furthermore 
objected that writing has little to do with promulgation if we regard 
the divine knowledge, when that writing does not and cannot become 
known to those who are subject thereto. For promulgation should be 
made to those upon whom the law is imposed; whereas such writing 
could not have been read by any one from all eternity, nor was there 
any one m existence from eternity, for whom the law in question could 
have been promulgated. 

Neither is the explanation of St. Thomas (ibid., ad 1) satisfac- 
tory, when he says that created beings existed at that time in the 
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foreknowledge of God; for promulgation is made not to creatures fore- 
known as the objects of knowledge, but to those actually existing in 
themselves. Otherwise, the law of Moses and the law of grace would 
also have been promulgated from eternity, and would consequently be 
eternal law. 

10. But the first objection is of little weight, because, in the first 
place, what St. Thomas says concerning promulgation in the Word may 
be understood in an applied 1 * sense and not in a literal one, just as ideas 
are said to be contained potentially in a word; and thus St. Thomas 
himself explains, for he duly maintains that, in so far as the essential 
concept of a term is concerned, it should be strictly interpreted. Then, 
in the second place, it is no part of the essence of law that it should be 
promulgated both orally and in writing; on the contrary, it is enough 
that what is written should be publicly made known. For the sake of 
the completeness and nicety of his doctrine, however, St. Thomas 
wishes to explain that both modes exist in God. Hence, it is not un- 
fitting that one mode should be personal and the other, essential. 
Neither does it follow from this, that the Father alone is the Legislator 
or Promulgator, since the essential mode suffices in both cases. 

To the other objection, St. Thomas replies implicitly [I. -II, qu. 
91, art. I, ad 2] by adding the limiting phrase that the law in question 
'has received promulgation, in so far as relates to God . . . but in so far 
as relates to the creature who hearkens or regards, promulgation of 
law cannot be eternal. 5 Hence, his statement (ibid., ad 1) as to 
creatures foreknown from eternity does not indicate that, in his 
opinion, the existence of creatures as objects of [divine] knowledge 
from eterifity suffices to constitute an eternal promulgation in so far 
as they are concerned; rather is it an assertion that, in so far as 
concerns God, a law could have been established from eternity by 
which future creatures were to be governed. 

11. And from this exposition of the doctrine of St. Thomas, it 

Actual promuiga * s c ^ ear ty inferred that, according to his belief, promul- 
tion is not of the gation actually made to subjects is not of the essence 
naflaw ° f the eter " eterna ^ law, but that, on the contrary, it suffices 

that the law should already have been made on the 
part of the Legislator, to become effective at its own proper time. 
Alexander of Hales was, indeed, of the same opinion. And I also regard 
it as true. I may add that this circumstance is peculiar to the law 
under discussion, for that law may be regarded as consummate and 
perfected, for the very reason that it has been established in the mind 
of the Lawgiver ; whereas other laws are not complete until they are 
actually promulgated. This argument may also be added, that the 

1 [. Appropriate is a term used by theologians to signify our human wav of applying certain divine 

attributes to one Person of the Trinity rather than to another. — R eviser.] 
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eternal decree of God is immutable and is, without any change on its 
103 part, of binding force at its own proper time; while the decree of man 
is changeable, wherefore, as long as it is not promulgated in the form 
of law, it has more the character of a proposal to enact a law than that 
of a law firmly established and enacted. 

Hence, with respect to this eternal law, absolutely speaking, no 
other public promulgation is necessary to make it actually binding, 
beyond the requirement that it shall come to the notice of the subject. 
And therefore if, through an interior revelation, a decree of the divine 
will should be made known to us, this fact would suffice to give such 
a decree binding authority, which would not be true in the case of a 
human law. For although a [temporal] subject may know that a law 
has already been written out by the king, he is not bound thereby until 
it is promulgated. 

Ordinarily, however, God does not bind men by the eternal law, 
save through the medium of a law which is external and which consti- 
tutes a participation in and manifestation of the eternal law. So it is 
that, when other laws are promulgated to men, the eternal law itself 
is at the same time externally promulgated. Accordingly, in the case 
of this law, in so far as it is eternal, its promulgation, properly speaking, 
has no place. 

In the fourth argument, this question arises : whether the eternal 
law is to be ranked among the free, or among the necessary acts of God. 
But this matter will be more properly treated in Chapter Three. 


CHAPTER II 

WHAT IS THE IMMEDIATE SUBJECT-MATTER OF THE ETERNAL LAW > 
OR, WHAT ACTIONS ARE COMMANDED OR GOVERNED BY THAT LAW f 

I. We have said that the eternal law exists; consequently, we 
must explain what that law is. 

However, since every law is the standard of certain acts that it 
regards as the material and object of which it properly treats, this 
point also must be taken into consideration in connexion with the 
eternal law. Hence, in order to make clear the nature of the eternal 
law, it is well that we should first set forth the subject-matter with 
which it deals; for this matter bears the relation of object to it, and 
every act is properly explained m terms of its object. 

Now, there are three orders or kinds of acts in connexion with 
which a doubt may occur as to whether or not they are regulated by 
the law in question. The first and highest order comprises certain acts 
of God Himself which are immanent in Him, that is to say, the free 
acts of the divine will. The second and lowest order comprises the 
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acts of the inferior natural agents which are devoid of reason. The 
third consists of the free acts of rational creatures. 

We shall speak briefly of each of these classes. 

2. In the first place, then, a doubt may be raised as to whether 
Whether the eternal T ^ e eternal law is the rule of the immanent acts of 
law is the rule of the God. 


immanent acts of j n or£ j er t 0 separate what is certain from what is 
uncertain, we assume that the acts of the divine intel- 
The negative solu- lect and will — in so far as they regard God Himself and 
tlon - have no relation to His creatures, as these are destined 

to exist in the future — do not fall under the eternal law and are not 


regulated by it. This is the opinion of St. Thomas (I.-II, qu. 93, art. 4), 
as well as of Alexander of Hales [ Summa Universae Lheologiae , Pt. Ill, 
qu. xxvi, membrum 1], and all the Doctors, who postulate the existence 
of this law on the ground that divine providence exists, thus maintain- 
ing that providence almost coincides with the law in question. .Divine 
providence, however, relates to the works of God, and not to God as 
He is in Himself. Therefore, the eternal generation of the Son of God, 
or the procession of the Holy Spirit, 1 does not come under that law; 
for they are altogether natural, and are not due to any direction or 
impulse proceeding from a dictate of the [divine] reason or from an 
exercise of the [divine] will, an impulse which would pertain to the 
nature of the law. In accordance with the same reasoning, the love with 
which God loves Himself has its source not in the eternal law, but in 
[His own] nature. However, the reason for all this is that the law does 
not relate to matters which are essentially and intrinsically necessary, 
for these matters require no rule, since they intrinsically possess a 

Whether the eternal definite mode of existence, and are, of themselves, 
law is a rule govern- right 

God^operating^ex- Therefore, the difficulty has to do only with the 
temally. f ree acts w ]dch are in God; and which, in so far as 


they are free, may be called moral, although, in so far as they operate 
externally, they may be said to relate to art [rather than to morals], 

3. It may, then, be asserted, or conceived, that the eternal law is 
the measure and rule of the free acts of God, in both of these aspects. 

First, [those acts are so regulated] in so far as they are moral and 
righteous; for they are ruled by the divine reason as by a natural law 
of God Himself. 


The proof of this statement is that God always acts according to 
right reason, not the reason of another, but His own; and therefore, 
the rectitude of the free acts of God’s will is measured by the judg- 


1 [In theological language, the Son proceeds by generation from the Father; the Holy Ghost proceeds 
from Father and Son. This is called the procession of the Holy Ghost, or, in the Latin text, broduclio.—- 
Reviser ] 
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ment of His own intellect, because, according to the logical order, the 
judgment is prior to the act which it is judged necessary to perform; 
hence, the judgment in question, in its relation to the divine will, has 
the nature of eternal law. This argument may be confirmed and made 
clear by means of certain examples. For if God speaks, He speaks 
truth, since lying is evil in His judgment; and if He promises, He 
fulfils, because He judges that fidelity is right and in harmony with 
His own nature; and for the same reason He takes pleasure in that 
which is morally right, while sinful acts are displeasing to Him, for 
104 right reason dictates that this should be so. Therefore, in His own 
moral acts, He is led by His eternal reason as by law. So it is that, to 
this extent, the eternal law has been imposed on God Himself, in so 
far as relates to the moral acts of His will and the righteous character 
of those acts. 

4. With respect to the second aspect [the same relationship] may 
be discerned. The eternal law may be conceived of as one which God 
as an Artificer has imposed upon Himself, that He may perform His 
works in accordance with it. For God, although He might have made 
and ruled the world in any one of various ways, has determined to 
constitute and govern it according to a certain definite law. Thus, for 
example, He has determined to establish the elements and the heavenly 
bodies after a certain order, and to confine the waters within certain 
places. So also He has determined to visit sins with corresponding 
punishments, to give rewards, on the other hand, for meritorious 
conduct, and to govern the world by certain specific laws. Therefore, 
in the light of this reasoning, it may properly be said, that the eternal 
law applies to God’s works as they come from Him in the capacity 
of supreme Artificer and Governor; and that consequently it applies 
directly to the free acts of God’s will, from which all such works 
directly issue. The foregoing argument is confirmed by the fact that 
on this account it is said that God cannot perform certain acts by the 
ordinary law, that is, by the law which He has imposed upon Himself, 
or that He cannot perform them according to His regulated power, 1 
that is, according to the power reduced to a definite order through this 
same law, a point which Scotus has noted (on the Sentences, Bk. I, dist. 
xliv, only qu.). Therefore, if God should set free from hell any one of 
those who had died in mortal sin, it would be said that He was making 
use of His power to grant dispensations, and not that He was acting 
in accordance with the established law. Hence, the free works of God 
are ruled by a law set up by God Himself. Neither does it seem un- 
fitting that the same will should be a law to itself with respect to acts 


1 [Theologians distinguish between the absolute and the ordinary or regulated power of God The 
absolute power extends to all that is not intrinsically impossible , the ordinary power is regulated by the 
divine decrees. Thus, God could preserve man from death, but He has decreed otherwise, — Reviser.] 
1569 74 
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that are distinct in their nature. For the will can issue commands to 
itself, and the lawgiver can be bound by his own law. 

5. I assume from what has been said in the preceding Book, that 
law, properly understood, is the rule of moral actions, in so far as their 
rectitude is concerned; but that the term ‘law’ may also be used, at 
times, with reference to the rules of art or of some form of government. 
In either sense, then, the eternal law may be termed law; and, conse- 
quently, we may make reply to the question in hand, in either sense. 

Therefore, I hold in the first place, that the eternal law as a rule 
The first proposi- of free and upright conduct should not be understood 
tion: Tim eternal _ as being imposed upon God Himself; nor should 
divine acts^inso^ar the divine will be conceived of as good and upright 
as they are moral, because of conformity to the eternal law, as though it 
were subject thereto. St. Thomas (I. -II, qu. 93, art. 4, ad 1) and 
Alexander of Hales ( Summa Universae Theologiae, Pt. Ill, qu. xxvi, 
memb. 8, art. 1) held this view; and Anselm (Cur Deus Homo , Bk. I, 
chap, xii) was of the same opinion, saying that God is entirely free from 
law, so that what He wills is just and fitting; and that, furthermore, 
what is unjust and unfitting does not fall within the scope of His will, 
not because of any law [prohibiting it from so doing], but because such 
matters have no relationship with His freedom. 

6. This first proposition is explained by the fact that such a law 
must needs be understood as being either positive or natural; but it 
cannot be understood as existing in either way; therefore [that law 
cannot be in existence]. The first part of the minor premiss is proved 
as follows : a positive law is one which is established by the free will of 
some one able to command, and to lay an obligation by his precept or 
will upon the being on whom the law is imposed; but God has no 
superior, neither can He bind Himself through precept or law, for He 
is not superior to Himself; therefore, He can in no way be subject to 
positive law. 

This argument is confirmed by the fact that in relation to God, 
nothing is evil on the ground that it is prohibited, whether as an act of 
commission or as one of omission; for "howsoever strong a prohibition 
may conceivably exist with respect to a given act, if God moves in 
opposition to that prohibition, the act will be good, since it will pro- 
ceed from the primary standard of goodness; and, therefore, positive 
law in relation to upright conduct has no application to the divine will. 
Hence, notwithstanding any law whatsoever made by Himself for the 
government of Creation, God may disregard that law, making use of His 
absolute power, as in the distribution of rewards or punishments, and 
so forth; because He is not bound to the observance of law. For He is 
Sovereign Lord and not confined within any order; so that He is not 
to be compared with any human legislator, the latter being a part of 
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his own community, whatever may be the way in which the human 
lawgiver is bound by his own law. But if, apart from any general law, 
God makes a promise, He is indeed bound to keep that promise, not 
because of positive law, but because of the natural rectitude which, 
by virtue of the promise, attends its fulfilment. The matter of whether 
or not natural law intervenes, in this obligation, will be discussed below. 

7. One may object that if God, after decreeing absolutely that 
something is not to be done, should then do the same, 
Objection. He would act improperly, and that it is, therefore, 

impossible for Him to commit an act so prohibited. Consequently, a 
105 free decree of God has the force of positive law with respect to His 
will, since He cannot righteously do that which in itself and apart from 
His decree, He might freely have done. 

I reply that God is unable to act in opposition to His own decree, 
not on account of any prohibition which the decree 
Solution. carries with it, but on account of the repugnant nature 

of that act itself; for if He should move in opposition to an absolute 
decree, there would be in existence, at the same time and from eternity, 
contrary decrees about the same thing and with respect to the same 
point of time ; that is to say, He would have willed absolutely two 
contradictories, a conception which is repugnant to reason. Moreover, 
He would [, under such circumstances,] be acting against the efficacy 
of His own will and rendering it ineffective and inconstant, which is 
also repugnant to reason. Hence, it must further be said that, granted 
that it implies not a physical contradiction (so to speak), but solely a 
moral one, for God to change His decree, and further, granted that 
once He has made a decree, it is contrary to due order that He should 
act in opposition thereto, nevertheless, these facts result not from any 
prohibition but from the intrinsic nature and essence of God; a point 
of which we shall presently speak in discussing [His] truthfulness, [His] 
fidelity, and similar matters. For just as it is unfitting that divinity 
should deceive, even so it is unfitting that divinity should be inconstant. 
Thus, His inability to will in opposition to His own decree arises, not 
from any prohibition, but from the nature of the case, if we suppose 
some object to have been placed in such a position [as to be contrary 
to a divine decree], 

8 The latter half of the minor premiss, 1 which concerned natural 


.... „ . law, is proved thus: although it cannot be denied that 

tate of God as to m the divine intellect the first place is taken, in tne 
what must be done, Heical older, by the active dictates whereby God 
of law in relation judges what is worthy 01 His goodness, justice, or 
to Himself. wisdom — as He does in the following: ‘One may not 

lie; promises must be fulfilled’ — nevertheless, in relation to the divine 

1 [See first sentence of Section 6, su-pta, p. 154 — Tit.] 
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will these active dictates cannot have the nature of law. This is true, 
first, because they do not lay down any precept, or make known the 
will of any being, but simply reveal the fact, by indicating what the 
nature of the case determines, whereas law is either the will or the 
intimation of the will; therefore, . . . Secondly, in God reason and will 

St. Thomas, are not, in point of fact, distinguished, wherefore St. Thomas (I.-II, 
qu. 93, art. 4, ad 1) has said, that the will of God regarded as such, 
cannot rightly be called rational, for it is rather reason itself; therefore, 
just as the eternal reason of God is not regulated by law, neither is His 
will so regulated, even with respect to its free acts, being, on' the 
contrary, righteous in itself, as His reason is essentially righteous. 

St Thomas. St. Thomas, again (in Pt. I, qu. 21, art. I, ad 2), must be interpreted 

thus, when he says: ‘It is impossible for God to will anything other 
than that which is approved by the rule of His wisdom. This rule is, as 
it were, the law of justice, according to which His will is right and just.’ 
For the expression, ‘as it were’ (si cut), indicates a reference not to the 
true nature of law, but only to a certain analogy and proportion, and in 
order to explain this point, St. Thomas adds [ibid .] : ‘Hence what He 
does according to His will He does justly, as we also do justly whatever 
we do according to law; but we, indeed, act in accordance with the law 
of some superior; whereas God is a law unto Himself.’ That is, He is 
righteous in Himself, apart from law, as if He were a law unto Himself. 

Finally, the foregoing may be explained on the ground that the 
judgment of reason is necessary to God, solely because nothing can 
be willed unless foreknown; nevertheless, [this judgment] has not the 
office of (as it were) binding or determining His will; on the contrary, 
His will is in itself right and good, and consequently the dictate 
of reason, which is understood to take logical precedence in the 
intellect, cannot, in relation to the divine will, possess the nature of 
true law. It may be objected that, even if [this rule of reason] cannot 
be called coercive law, it can be described as a directive law indicating 
the propriety or goodness of the end in view. My reply is that this 
description does not suffice for a moral law, a fact which is evident from 
what has been said above and which will be more fully explained in the 
later passages on natural law. Moreover, a metaphorical way of speak- 
ing is clearly not permissible, unless sanctioned by usage. 

9. I hold in the second place, that the eternal law, sinceit is a law of 
The second proposi- government or (so to speak) of operation by an artificer, 

law may be^caUe^a ma y be sa ^ t0 bave tbe nature of law in regard to the 
taw of action m re- things governed, but not in relation to God Himself 

govtnedbutnoHn Hh His TT ™ S iS the °P inion eX P reSSed b 7 St - 

St. Thomas. relation to God Thomas (I.-II, qu. 93, art. 4, ad 1), and also by 

Vincent. Himself. Vincent de Beauvais in Speculum Morale (Bk. I, pt. 11, 

dist. i). It may be expounded first by means of examples. For God, 
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in laying down any law — as, for instance, the rule that in accordance 
with His judgment, a certain good work should have a certain reward, 
and a given sin, a given punishment — thus brings it about that the doer 
of good shall be worthy of that particular reward, and that the sinner 
shall be liable to that particular punishment ; so that the things them- 
selves which are to be governed do straightway become subject to the 
law in question. But God is not subject to it; on the contrary, He 
remains always exempt from law, so that He is able to act as He wills ; 
and in the natural order the same situation exists, 


The opinion in question may also be expounded by reasoning, as 
follows : when God framed the eternal law with respect to the govern- 
ment of His creatures, He ordained this law as applying to those 
creatures themselves, that they might be directed in accordance with 
it; but He did not impose the law upon Himself, in such a way that 
• He should be compelled to govern thereby. Moreover, law in the 
proper sense of the term is the regulation of an inferior by a superior, 
106 through the direct command of the latter. But if this definition is 
extended and applied in a metaphorical sense, a due proportion should 
always be observed, in such a way that the term still refers to the 
action of a superior upon something under his authority. Therefore 
the rational principle inherent in divine providence partakes, in accor- 
dance with this proportion, of the nature and name of law, a fact 
which will be made more evident in the following section. 


10. Secondly, a question may be raised as to whether all created 

.... .. . . . things, even those which are irrational or inanimate, 

and inanimate crea- and which perform their actions not Ireeiy, but trom 

tures are subject to natural necessity, are included under the head of this 
the eternal law. , , ' 

eternal law. 


The reason for raising such a question may be that St. Thomas 
(I. -II, qu. 93, arts. 4 and 5) favours the inclusion under that law of 
necessary actions of creatures, an opinion derived from Augustine (On 
Free Will , Bk. I, chaps, v and vi), who declares that the eternal law is 
reason dwelling within the mind of God, whereby all things are 
directed to their proper ends, through means in harmony with these 
ends. Furthermore, in another work (De Diversis Quaestionibus 
LXXXI 11 , Qu. xxvii), Augustine says: ‘An immutable law governs all 
mutable things, in a most beautiful manner.’ 

Moreover, in defence of this view, one may argue thus: just as 
Argument for the our will controls our bodily members and imposes 
affirmative. upon them, by its command, the necessity of action, 

even so the divine will governs all created things and imposes necessity 
upon them, according to the varying capacity of each of these things, 
and in agreement with the words of the Old Testament ( Psalms , cxlviii 
[, v. 6]: ‘He hath made a decree, and it shall not pass away’; and again 
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{Proverbs, Chap, viii [, v. 29]), ‘and set a law to the waters that they 
should not pass their limits’, this latter passage being expounded in 
Job (Chap, xxxviii [, v. il]) as follows: ‘I said, hitherto thou shalt 
come, and shalt go no further, and here thou shalt break thy swelling 
waves.’ For these laws, although given in time, had their source in the 
eternal law, 

11. But, on the other hand, it may be argued that no irrational 
Argument for nature is capable of [subjection to] law in the proper 
the negative. sense Q f that word, as Augustine has expressly declared 
(on Leviticus, Qu. 74 [ Questions on Heptateuch , Bk, III, qu. 74], and 
this is stated in Decretum , Pt. II, causa xv, qu. i, can. iv). The same 
argument may be drawn from the words of Paul, in j Corinthians 
(Chap, ix [, v. 9]), wherein he refers to the law, Thou shalt not muzzle 
the mouth of the ox that treadeth out the corn’, and adds : ‘Doth God 
take care for oxen ? ’ ‘Care’, that is, involving the imposition of a law. F or 
divine providence, in a general sense, is concerned even with irrational 
creatures, a fact which is not to be doubted, but such care as is specifically 
provided through laws, is peculiarly directed toward intellectual beings. 
Consequently, Paul adds that the law in question was written for the 
sake of men, since the labourer should not be deprived of his hire. 

One may also resort to logical reasoning, as follows : law, of its 
nature, involves a bond or moral obligation; and only intellectual 
creatures are capable of bearing such an obligation; neither are they 
thus capable with respect to all their actions, but only when they act 
freely, since all morality depends upon liberty. 

12. I reply briefly, that the problem concerns a mode of speaking; 

Solution of the and that, nevertheless, if we examine the phrase of 

question. Augustine, who is the foremost author treating of 

eternal law, it will be seen that he included under this term all things, 
natural as well as moral. For he wished while using the term to explain 
the efficacy of divine providence, in relation not only to free actions, but 
to natural actions as well, and to the whole order of the universe ; that is, 
he wished to explain in what way all things are subject to divine govern- 
ment and obey that government, in accordance with its efficacious power. 
This intention is evident from various previously cited passages in the 
works of Augustine (On Free Will, Bk. I, chap, vi, and On the City of 
God, Bk. V, chap, xi; Bk. IX, chap, xxii), in which he says that there is 
nothing in the universe not subject to the laws of divine providence; 
that the holy angels foresee temporal changes in the eternal and im- 
mutable laws of God, existing in His wisdom; and later (Bk. XIX, chap, 
xii), that, ‘Nothing is exempt from the laws of the Supreme Creatoi 
and Governor, by Whom the peace of the universe is administered.’ 1 

13. However, I think that two analogous concepts (as it were) are 
1 [This quotation, as given by Su&vez, varies slightly from the Augustine text— Ta.] 
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comprehended under this general acceptation of the term ‘eternal 
law’. One concept is derived from the idea of law, since that law 
whereby God is said to govern natural or irrational things, is meta- 
phorically called a law or precept. The other connotes a relation to 
the creatures themselves, and complements the first concept; for the 
subordination and subjection of irrational creatures to God is but 
loosely and metaphorically called obedience, since it is more properly 
a kind of natural necessity; while, on the other hand, the eternal law, 
in so far as rational beings are thereby governed as moral beings and as 
members of society, has the true nature of law, and obedience in the 
true sense is paid to it. It is in this latter acceptation, as I have re- 
marked above, 1 that the expression, ‘eternal law’ should be considered, 
in the present discussion; so that, using the term strictly, we shall not 
extend its application to irrational objects. 

14. A further inquiry may be made, as to whether all moral or 

human actions are the subject-matter of this eternal 
107 actioLfare the™™ law. There can, indeed, be no doubt in so far as evil 
pr0 of r eterianaw at ' act ^ ons are concerned, for they are all forbidden by 
er ’ the law in question, as we have pointed out above. 2 

With respect to actions morally indifferent, however, there is some 
doubt, since they are neither forbidden nor prescribed, and conse- 
quently do not seem to be the subject-matter of any law in the mind 
of God. As great or even greater doubt exists concerning good works 
which are not necessary to [the ultimate] end [of man], but are more 
excellent [than their alternatives]. For this reason, some authors say 
that the eternal law, strictly interpreted as a command, does not apply 
to such works ; but that they are included under the more general con- 
ception of that law, inasmuch as it embraces any disposition what- 
soever made by the [divine] Ruler, including permission and counsel. 
For permission is applicable to the indifferent actions and counsel to 
those actions which are more excellent [than their alternatives], 

15. However, it may be asserted in an absolute sense, that all 
moral actions in some way come under the eternal law, even when the 
latter is conceived of in its strictly preceptive character. 

This assertion may be expounded by means of a certain distinction 
pointed out above, the distinction between a lawenjoiningthe perform- 
ance of some action and one laying down specifications and enjoining 
a given mode of performance with regard to that action. Accordingly, 
we hold that the acts in question are the [proper] subject-matter of 
eternal law, whether the latter commands their performance, pre- 
scribes a particular mode of acting, or prohibits some other mode. 

[The foregoing] may be elucidated as follows : in the first place, in 
so far as concerns the good or best actions, there is, according to St. 

[Supra, p. 158; § 11 — Tr,] 3 [Supra, pp. 156-7; § 9 .— Tr.] 
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Augustine, almost no deed that is the subject-matter of counsel, 
which, in the preparation of the soul, might not also be the subject- 
matter of precept, if that deed be necessary to the glory of God. This 
is especially true in relation to the eternal law, through which God binds 
man so that the latter shall be prepared to perform all such deeds, if 
God Himself should so will, or if they should be necessary for some 
other reason. Just as marriage — although it is not a deed enjoined by 
counsel, but one of the lesser goods, neither is it, as a general rule, a 
deed enjoined by precept — falls nevertheless by natural law, under the 
head of a bounden duty when it is necessary for the preservation of the 
race, in which case it comes under the eternal law as well. In this sense, 
then, there is no good action which does not come under the eternal 
law in its preceptive character. Moreover, when the performance of 
such actions is not necessary, though they may seem to be advised or 
approved, a mode of performance is nevertheless prescribed by the 
eternal law, and this mode must be observed, if the actions are to be 
executed aright. Accordingly, we say that they come under a pre- 
ceptive law which relates to their mode of performance, that is to say, 
one which specifies that mode. The same statements are clearly true 
with respect to indifferent actions, for it is commanded that, if they 
are performed, they must be performed for the sake of a good end, and it 
is forbidden that they be executed for their own sake; so that, if they 
are regarded strictly as indifferent acts, they may be said to come 
under the eternal law in its prohibitive character, according to a very 
credible opinion of St.. Thomas [I.-II, qu. 18, art. 9] to the effect 
that there is no such thing as a human action indifferent in the con- 
crete. 1 Thus, in relation to the actions under discussion, the eternal 
law may be interpreted as containing two precepts : one concerning 
their performance for the sake of a good and proper end, if they are 
actually performed ; another forbidding their performance for their 
own sake, as, for example, idle words are prohibited. 

r6. Thus we may understand, at last, in what sense there is truth 
in what sense Au- in the assertion of Augustine, made in the passages 

that* SEifS* cited . abo f 2 and frequently repeated elsewhere, 
escape the sway of namely: that there is nothing which can entirely 
the eternal law. . escape the sway of the eternal law, whether in heaven, 
on earth, or in hell, whether in sinning or in acting righteously. 
For although a man may in sinning act contrary to one eternal law of 
God, he comes [through that very deed] under another law which 
prescribes that one must pay by suffering, in exact proportion to the 
defect in his act. So St. Thomas has held (ibid., qu. 93, art. 6); and 

1 l®*" Th 1 omas states that though some actions, as walking, eating, are morally indifferent (neither 
good nor bad) m the abstract, there is no morally indifferent act m the concrete, for if one deliberately 
walks or eats, there must be some motive for doing so — Reviser.1 
2 [Supra, p. 158; § 12 .— Tr.] 
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Augustine ( De Catechizandis Rudibus, Chap, xviii [, no. 30]), also, 
saying: ‘God knoweth how to govern spirits 1 that forsake Him, and out 
of their just misery, to rule the lower parts of His Creation with the 
laws, most fitting and harmonious, of His wondrous dispensation. 5 
Another remark of Augustine ( Confessions , Bk. I, chap, xii) also bears 
upon this point : ‘For it is even as Thou hast ordered, 0 Lord, that every 
sinful affection shall be its own punishment.’ 2 Indeed, if the matter is 
duly considered, that law which is fulfilled in the wicked by punish- 
ment, and in the righteous by reward, has no reference to a preceptive 
law governing moral actions on the part of intellectual creation, but is 
a mensurative law (so to speak) relating to the rewards and punish- 
ments in question, and brought through the efficacy of divine provi- 
dence to the desired end. 


CHAPTER III 


IS THE ETERNAL LAW AN ACT OF THE DIVINE MIND, DIFFERING IN 
CONCEPT FROM OTHER LAWS, AND IS THIS LAW ONE, OR MANIFOLD? 


1. From our previous discussion it is evident that the eternal law 
dwells within the divine mind, since outside it nothing is eternal. It 
is likewise evident that it exists in the form of a second and ultimate 

108 actuality . 3 For law, in so far as it dwells in the lawgiver, consists m an 
act of this kind, and not by way of a habit, or first actuality, and this 
is especially so in God, Who is a pure act in the highest degree . 4 

One may ask then whether this law resides in His intellect or in 
His will; for Augustine {Against Faustus , Bk. XXII, chap, xxvii) 
seems to have left that point undecided and ambiguous, saying: ‘The 
eternal law is the divine reason, or the will of God, commanding the 
preservation of the natural order, and forbidding its violation.’ 

2. However, before replying to this latter question we inquire 
further whether the eternal iaw implies a free or a necessary act in 

God. For some say that it is solely divine ideas, 
whereby the external world is produced; because 
these persons think, not that the law in question has 
the function of commanding, but merely that it 
is a rule in accordance with which God makes all 
things. Upon this opinion, the conclusion would seem 
to follow, that just as the ideas exist in the divine intellect by natural 
necessity, and not freely, so does the eternal law necessarily exist. 


Whether the eternal 
law is a free or ne- 
cessary act of God. 
The opinion of some 
who confound ideas 
with the eternal 
law. 


1 [St Augustine, in his Relractationes (II, chap, xiv) corrects anvnas of the Latin text to spmlus, for 
he was speaking of the Angels — Reviser ] 

1 [This quotation, as given by SuArez, varies slightly from the Augustine text — Tr ] 

3 [Power is a first actuality when compared with action. Actus primus is the faculty prepared to 
act, actus secunius is the exercise of the faculty. — REVISER ] 

4 [Actus purus of the text, as applied to God, means that there is no potentiality in God, He is the 
fullness of being and of perfection. — Reviser ] 
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3. It must be asserted, however, that the eternal law involves not 

. . . _. . a necessary, but a free act of God. This is the view 

nanaw exists m a held by St. Thomas, by Alexander of Hales, and by 
free act of God. other authorities, in the passages cited. 

The same conclusion may be deduced from the words which we 
have just quoted from Augustine; for the eternal law has as its subject- 
matter the external works of God, since He commands that the natural 
order be observed and forbids that it be violated, and since the natural 
order does not exist, save in created things; and therefore, just as these 
works are freely created, so does the eternal law involve a free rela- 
tionship. 

This argument is confirmed by the fact that no law can exist 
save in relation to what must be ruled thereby ; and the eternal law, as 
has been said, is not imposed upon God or upon the Divine persons; 
so that it exists for the sake of created things, and therefore implies 
a free relation towards them. Thus it is that St. Thomas (I. -II, 
qu. 91, art. I, ad 1) says: ‘The eternal concept of the divine mind has 
rhe character of eternal law, in so far as it is ordained by God for the 
government of things foreknown by Him.’ 1 

Wherefore, as regards the above-mentioned doctrine of ideas, it 
may be denied, in the first place, that the eternal law, as law, partakes 
of the character of ideas ; for an idea is set up as a principle of operation 
on the part of the artificer himself, rather than in the form of a com- 
mand or impulse, relating to the thing which is to be produced in 
conformity with the idea ; and so it is more probable that law and idea 
differ from each other in their concepts, a point which will be better 
established by our later discussion. 

Secondly, indeed, we must add that even if one follows the doc- 
trine in question, it is more appropriate to say that ideas, not in them- 
selves, but considered as exemplars, have the nature of eternal law. 
The difference be- For ideas differ from exemplars in that ideas are wholly 
tween ideas and natural in God, so that they concern even those things 
exemplars. the existence of which is [merely] potential; whereas 

exemplars involve a free relation, since they connote a causality in some 
sense actual, in such wise that something is or will be done in imitation 
of them. Thus it is that law may involve an idea in the sense described 
above, but not in the sense in which it is absolutely necessary. 

4. Therefore, the conclusion with regard to the first doubt is, that 
the eternal law necessarily includes or postulates an act of the divine 

The eternal law w ^i s i nce freedom, even the freedom of God, is for- 
comprehends or re- mally in the divine will, and the eternal law is a free 
dmne wm aCt ° f the P r i nc ip^ e residing in God, wherefore it includes [an act 
of His] will. For this reason, it is true, even with 

1 [Not an exact quotation — ' Tr ] 
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respect to the eternal law, that, as we said above, no law as such is 
absolutely necessary; for the eternal law itself, in so far as it is a freely 
established law, is not absolutely necessary. Nor is this fact inconsistent 
with its eternal character, for within God, even that which is free may 
be eternal. Neither is it opposed to the immutability of the eternal 
law, since the free decrees [thereof] are also immutable. 

5 . From the foregoing, another conclusion may be drawn, namely, 
that the eternal law does not consist in acts of the divine intellect, m 
the sense that those acts precede, in our concept of them, the free 
decrees of God. The proof of this conclusion is the fact that in the 
said acts, as such, there is no freedom, and consequently, no law. For 
this reason, also, neither providence nor predestination is conceived of 
as existing in the divine intellect, before any free decree of God’s will, 
for both providence and predestination connote free acts ; and, there- 
fore, the eternal law may not be thought of as existing within the divine 
intellect, as such. 

But one may object that within the divine intellect, as so con- 
ceived, there are contained dictates of the natural law; for example: 

‘Lying is forbidden’; ‘Promises must be kept’; ‘Evil 

jec ion. deeds must be punished’ ; and the like. Hence, with 

repect to these dictates, at least, the eternal law exists within the divine 

intellect prior to any act of God’s will. This, then, was apparently 

the light in which the eternal law was viewed by Cicero {Laws, Bk. II 

[, chap, iv, § 8 ]) and other philosophers treating of the same. 

Nevertheless, our reply is that if the dictates in question are con- 

„ , sidered in relation to the divine will itself, that is. 

Solution. . r 1 . . , 

in so tar as they give expression to those things which 
are to be willed by God Himseif, as such, then the said dictates do not 
109 possess the character of law, as we have already pointed out; and if, on 
the other hand, they are considered in relation to the created will, in so 
far as they declare what is to be done, or what is to be avoided, by that 
will, then again, they have not the nature of law until the divine will is 
superadded to them, since they aie not commands, nor do they have any 
actual effects, being (so to speak) a speculative knowledge of the acts in 
question, as we shall explain below, in treating of the natural law . 1 

6 . Secondly, one may conclude from the above, that it is quite 
The eternal law legitimate to assert that the eternal law is a free 
XitecreTcfood" decree of the will of God, Who lays down the order 

to be observed: either generally, by the separate 
parts of the universe with respect to the common good 
(whether this decree be immediately congruous to 
common welfare, in relation to the universe as a 
whole, or whether it be thus congruous, at least 

’ [Injia, p 178; Chap, v.- 
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relation to the individual species thereof); or else specifically, by intel- 
lectual creatures in their free actions. 

This assertion may be proved, first, by what we have said in the 
Fifth Chapter of the preceding Book. Secondly, we may find support 
also in the opinion of Joannes Damascenus ( De Fide Orthodoxa, Bk. II, 
chap, xii), as expressed in the passage wherein he refers to the view of 
Gregory Nazianzen ( Orations , ii: De Paschate [ Orations , xxxviii: In 
Lheophania]), who says that after the creation of the spiritual and the 
physical worlds, it was necessary to create a being composed of both 
elements. To this he adds : ‘However, by the word “necessary” (Opr- 
tebat) I refer simply to the will of the Creator. For no law or sanction 
[more] fitting than this can be imagined or devised, &C.’ 1 The remark 
of Augustine (On the City oj God , Bk. II, chap, xix) is also to the point: 
‘In the heavenly and the angelic court, the will of God is law.’ 2 His 
will, then, is the eternal law of the entire universe, although it is 
especially assigned to the heavenly court, because there God’s will 
is known as it is in itself, and because it is the first and proximate rule 
of action for all the blessed. 

7. Furthermore, as for the manner in which God is said to com- 
mand irrational creatures, He does so not through His intellect, but 
proximately and immediately through His will; for he rules these 
creatures not by words but by acts, and He works more directly 
through His will than through His intellect, as I assume from what has 
been said in the first part. 3 Therefore the eternal law, in so far as it is 
concerned with these lower creatures, is rightly thought of as residing 
in the will of God, Who ordains that to each of them shall be given 
its particular nature, tendency, and place. Thus, for example, that law 
which is spoken of in Proverbs (Chap, viii [, v. 29]) as follows : ‘And [He] 
set a law to the waters that they should not pass their limits’, when 
considered as temporal and as established outside of God, is nothing 
other than the natural tendency imparted to the water and causing it 
to remain so quietly in its own place that it does not rise upward, but is 
confined by the bounds of its nature. Such is the meaning to be drawn 
from Job (Chap, xxxviii [, v. 8]) and from the Psalms (ciii [, vv. 6-9]). 
This law, then, as it exists in eternity in the mind of God, is none other 
than God’s will, whereby He has decreed that the waters shall be set 
in a particular place and endowed with a particular tendency, so that 


1 [The Latin translation of this passage from Joannes Damascenus (in the iligne edition, Vol 94, col 
919) differs somewhat from Sudrez’s rendition The Migne version reads' Hoc pono vetbo decebat, nihil 
alnd miuahir, nut voluntas optjicis. Haec qmppe lex et sanclio est congruentissum, nec qmsquam ficlort 
dtclurus est .The passage 111 buarez reads. Hoc aulem vocabulo, Oporlebat, mini altud d me vnduatui , 
qtwm apijias voluntas Hue emm nec lc\, nec sanctia utta congruenler fingt, excogitanve potest, ire. Note 
that the word oportebat (implying necessity), which Suaiez emphasizes, appears to be a substitute for 
decebat (implying seemliness) — Tr ] 

2 [Not an exact quotation. — Tr,] 

3 [Cf. the early sections of this Chapter — Tr ] 
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they shall not transgress the bounds prescribed to them; and the same 
conclusion applies to other [precepts of this sort]. 

Therefore the eternal law, when metaphorically conceived (so to 
speak) in relation to merely natural and irrational creatures, is rightly 
established in the will of God. 

8. Moreover, the same is true of that eternal law in so far as it 
has ordained that a given thing shall be done with respect to intel- 
lectual creatures without their free co-operation : as in the case either 
of those acts which are natural and which such creatures therefore 
perform by a necessity of nature; or those which God works in the 
said creatures without their free co-operation, as when He creates, 
illuminates, calls, or in some other similar way provides for them, or 
even when He rewards or punishes them. Again, if the eternal law be 
thought of as having the true nature of law, in relation to the moral 
obligation of intellectual creatures, then it is the eternal will of God, 
according to which rational wills must operate, if they are to be virtu- 
ous. For, as Augustine ( De Diverns Quaestionibus LXXXIII, Qu. 
xxvii) has said, ‘Only when we will virtuously, do we act according to 
law; and in other acts, we are acted upon according to law; for the law 
itself remains unchangeable’, &c. Accordingly, we may apply at this 
point the general remarks made with respect to the same opinion, in 
the Fifth Chapter of the preceding Book. 

9, However, if any one should wish, in the light of those remarks, 
in what act of the t0 consider the eternal law as existing in the divine 
intellect the eternal intellect, it would not be difficult to explain that 

[conception of it also]- , , , 

sists m acts of the Such a person must, however, regard that law as 
intellect. residing within the divine intellect subsequently, in 

the logical order, to the aforesaid decree of God’s will. For it cannot 
be denied that this decree constitutes (so to speak) the very soul and 
virtue of the law in question, and that from it is derived all the power 
[of the law] to bind or impart an inclination effectively. Nevertheless, 
assuming the existence of the decree, one may conceive that knowledge 
of it exists m the mind of God, a knowledge which follows upon the 
decree itself, and that by reason of the said decree the divine intel- 
lect thereupon passes precise judgment, as to w.hat course must be 
taken in the government of created things; so that this intellect pre- 
conceives within itself the law which is to be prescribed in due season 
110 for each one of those things. It is thus that I understand the following 
passage from St. Thomas (I. -II, qu. 92 [qu. 91], art. 1, ad 1): ‘The 
eternal concept of God, whereby He ordains that which relates to the 
government of things foreknown by Him, is the eternal law of God.’ 1 
For this ordination is none other than the decree of the [divine] will 

1 [Not an exact quotation, — T r.] 


St. Augustine. 
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which, we have discussed, and which, being known by the [divine] 
intellect, determines it in governing created things according to such 
a principle or law. Furthermore, perhaps because both [the divine 
intellect and the divine will] concur in making law, and both forces, 
each in its own way, are true in a proper sense, the two terms have 
been employed disjunctively by Augustine ( Against Faustus [Bk. XXII, 
chap, xxvii]). 

10. In the third place, from the foregoing it is sufficiently mani- 
fest in what respects the eternal law is distinguished 
beVeenthfJteraa" conceptually from the [divine] ideas, 
law of God and His p or if that law consists in a decree of the [divine] 
will, the distinction in question is evident; since an 
idea certainly resides in the intellect. 

If, on the other hand, we are speaking of the eternal law as it 
exists in God’s intellect, and especially if we speak of ideas as exemplars, 
there is no distinction, according to some authorities. Nevertheless, 
St. Thomas (I. -II, qu. 93, art. I, ad i) expressly distinguishes be- 
tween the two, and according to his teaching, the distinction may 
be explained in various ways, as follows. First, ideas are properly con- 
cerned with the creation or production of things; whereas law is 
concerned with their government, as St. Thomas declared in the 
passage quoted above; wherefore, just as ideas are to be distinguished 
from providence, so they must also be distinguished from the eternal 
law. Secondly, the true difference seems to have been implied above, 
namely, that an idea has only the character of an exemplar in relation 
to God Himself, so that He works in accordance with it, while it 
serves (so to speak) merely as a concrete pattern for the works of God; 
whereas the divine law as law has rather a dynamic character, giving 
rise to an inclination or obligation to action; and these diverse charac- 
teristics are entirely sufficient to constitute a conceptual distinction. 
Finally, from the foregoing it is clear that law as such is imposed upon 
subjects, that is to say, upon inferiors: for law ordains how things in 
subjection shall operate, each according to its own mode; whereas an 
idea is not properly imposed upon the thing represented in it, but is 
rather fixed formally [that is, as an idea] in the mind of the artificer, 
so that he may wofk in accordance with it ; hence, the distinction is 
clear. 


11. Fourthly, one may furthermore perceive from the foregoing 
n . . ,. remarks the respects in which the eternal law is dis- 
between the eternal tmguisned irom providence. With regard to provi- 
providence an< * His ^ ence > a ^ so > "there is wont to be doubt as to whether 
it resides in the intellect or in the will, since it includes 
acts on the part of both. Therefore, in order that providence and law 
may be compared, they should be examined in relation to each other, 
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with due regard for proportion, that is to say, in so far as each resides 
in will or each in intellect ; so that they seem not to be mutually dis- 
tinct, even conceptually. F or providence is the principle of the govern- 
ment of all things, a principle existing from eternity in the divine 
mind; and this very principle is the eternal law in its general connota- 
tion, as may be inferred from the words of St. Thomas (ibid,, qu. 92, 
art. 2, ad I [qu. 91, art. 1, Corp.]); hence, providence and the eternal 
law apparently are not to be distinguished as two attributes, but are the 
same thing, receiving different names under different aspects. And if, on 
the other hand, the eternal law is to be interpreted, not in this broad 
sense, but in its restricted and proper sense, as concerned with 
intellectual creatures, and properly binding upon them, then, 
[even] when so interpreted, it will constitute a part (so to speak) 
of divine providence. For it is the work of the providence of 
God to lay down laws for rational creatures; indeed, providence is 
rather a special and peculiar form of moral government, appropriate 
to those intellectual natures for whom God has a special care, as Paul 
has indicated (1 Corinthians, Chap, ix [,w. 9-10]). And, therefore, the 
eternal law will always coincide with providence, if the two are com- 
pared in due proportion. So St. Thomas seems to hold [I.-II, qu. 91, 
■art. I, Corp. and qu. 93, arts. 1 and 4], with regard to the eternal 
law and providence, as does Alexander of Hales (Summa Universae 
Theologiae, Pt. Ill, qu. xxvi, memb. 1); and Augustine ([Against 
Faustus, Bk. XXII, chap, xxvii] and On the True Religion, Chap, xxx, 
at the end, and Chap, xxxi, at the beginning, and De Diversis Quaes- 
tionibus LXXXII 1 , Qu. xxvii) favours the same opinion. 

12. Nevertheless, St. Thomas (De Ventate, Qu. 5, art. 1, ad 6) 
distinguishes the eternal law from providence, saying: ‘Providence 
Solution [• • •] signifies, not the eternal law, but something 

consequent upon the eternal law’ ; and in expounding 
this assertion, he adds that the eternal law is to be referred to provi- 
dence, as a general principle is referred to particular conclusions or 
actions; even as, with us, first principles of practice are referred to 
prudence. Thus he explains that the acts or effects of divine providence 
are to be attributed to the eternal law as to a source whence they pro- 
ceed, and not as to a proximate dictate concerning the specific execu- 
tion of particular deeds. 

A more complete explanation of this view may be given as follows : 
the divine reason, in so far as it has the nature of law, establishes 
general rules, as it were, in accordance with which all things should be 
actuated and should operate; whereas providence makes specific dis- 
til position of particular things and acts, and is consequently the principle 
(so to speak) according to which the law is executed and applied. This 
explanation seems to be in harmony with the literal meaning of the 
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terms themselves ; for lex implies ius, which has been established in 
general, as we have observed above, 1 while providence implies the 
care which should be taken with respect to particular acts. 

13. Fifthly, the effects of the eternal law may incidentally be 
deduced from the foregoing, bjr comparison with the effects of provi- 
On the effects of dence. For it is often asked whether the eternal law 
the eternal law. produces all the effects which providence produces. 

In this comparison, the eternal law must be conceived of in all its 
amplitude. For if it is conceived of in a narrow sense, as law that, 
strictly speaking, lays down moral commands for intellectual creatures, 
then it is clear that not all the effects of providence, but only the 
morally good acts, are [likewise] effects of the eternal law; because 
the natural effects [produced by providence] do not emanate from the 
eternal law regarded in this aspect. Morally good acts, however, are 
truly effects of this law, since the law of itself incites to them and 
supplies the obligation to perform them. On the other hand, morally 
evil acts, in so far as they are evil, are not the effects of the eternal 
law, although they are the subject-matter of this law, which prohibits 
them; just as such evil acts are not effects of providence, because they 
are not effects due to God, if we regard His providence, although they 
are indeed the subject-matter of His providence, both in so far as the 
very prohibition [against evil acts] is a part or principle (so to speak) of 
divine providence, according to St. Thomas’s way of speaking, and also, 
in so far as the acts in question are permitted, or punished, or regulated 
to some good end, by divine providence. Thus, although sin as such 
is not essentially derived from the eternal law nor in harmony with it, 
but, on the contrary, opposed thereto, yet in its material aspect it is 
derived from this law, whereby God has willed to co-operate with His 
creatures ; 2 and furthermore, punishment of sin also proceeds from the 
eternal law. Thus, as Augustine ( Enchiridion , Chap, c) says with 
respect to those who sin, ‘In so far as they themselves are concerned, 
they have done what God willed not to be done; but in so far as relates 
to God’s omnipotence, they have in no wise been able to accom- 
plish such a deed, 3 for through the very fact that they acted in 
opposition to God’s will, His will concerning them was done.’ Augus- 
St, Augustine, tine ( Confessions , Bk. IV, chap, ix) speaks of the sinner, again, in the 
same strain, as follows: ‘And he who forsaketh Thee, whither goeth he, 
or whither fieeth he, save from Thee well pleased, to Thee who art 
angry ? For where doth he not find Thy law in his punishment ?’ 4 

1 Supra, p 27 ; De Legibus, Bk. I, chap li — Tr.] 

2 Suarez means that God co-operates with the physical act of the sinner. — R eviser.] 

3 [Reading vtduav.nl, in accordance with the Migne edition of Augustine, not voluei uni (willed), 
which we assume to be a misprint in our own Latin text. It should be noted, however, that the phrase 
as a whole differs in the two texts. The Migne edition has ejjiare valuemni ; our own text has jaccre 
whicrunl — Tr ] 

4 [Not an exact quotation.— T r.] 
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14. In speaking of the eternal law in its widest sense, however, it 
may be said that all the effects of providence are, in some manner, 
effects of the eternal law; since all the governmental force of divine 
providence is contained in principle (as it were) within the eternal law, 
and thus every effect of providence has its root (so to speak) within that 
law. This was the opinion of St. Thomas (. De V eritate, Qu. 5, art. 1, 
ad 6); and the same conclusion may be drawn from the remarks of 
Augustine ( 'Confessions , Bk, IV, chap. ix). 

But one may object, that law is framed for universal application, 
whereas God through His providence at times acts 
objection. outside of law; hence, the effect of such an act cannot 

be said to result from the eternal law, although it may well proceed 
from His providence. For example, the fact that the sun at one time 
stands still is an effect of divine providence, but not of the eternal law, 
since, on the contrary, it is a precept of the eternal law that the sun 
shall move continuously. 

The reply to this objection is that the eternal law is most uni- 
Soiution versal, and that what appears to be a departure from 

one part of it or even a dispensation (so to speak) 
therefrom, is, when viewed in another aspect, in harmony with that 
same law, being in accordance with another part of it. Thus, in the 
example given, although the fact that the sun stands still is not a result 
of the eternal law as it prescribes the order to be observed in the 
movements of the heavenly bodies — nay, more, although that fact 
is a dispensation therefrom — nevertheless it is congruous with another 
precept of the eternal law, whereby God wills that the prayers of those 
that love Him shall be heard, when they pray in due manner and for a 
just cause. Wherefore, Augustine ( Against Faustus, Bk. XXVI, chap, 
iii) said: £ We give the name of nature to that course which is known to 
us and customary in nature, and whatever God does contrary to this 
customary course, we call a prodigy or a miracle. Nevertheless, God 
in no wise acts in opposition to that supreme law of nature, which is 
beyond the knowledge [of men . . .], even as He does not act in opposi- 
tion to Himself.’ 

15. In the sixth and last place, from the preceding discussion we 
Whether the eternal ma 7 determine this question: whether the eternal law 
law is one or mam- shall be spoken of as one or manifold. 

fold With respect to this question, St. Thomas (I. -II, 

qu. 93, art. 1, ad i) holds that the law is one, so that it is not manifold 
even m thought; for he made this the distinguishing mark between 
ideas and law, namely, that ideas are multiplied, whereas the eternal 
law is simply one. Vincent de Beauvais cited above [ Speculum Morale, 
Bk. I, pt. 11, dist. i] apparently is of the same opinion. 

However, this distinction is not easy to grasp; for ideas are 
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multiplied, not objectively, but merely according to diverse relations of 
reason with respect to objects; and, in the same way, precepts and laws 
are also multiplied in the mind of God. It is even as we said, a little 
above: there is one mode of law in relation to irrational things, and 
another in relation to rational beings, and touching the latter, we may 
distinguish in God’s mind law which is purely natural, or law which 
is positive. 

And if the objection is raised, that from all these considerations, 
there proceeds one law wholly simple and all-sufficing, which regulates 
all the universe, then likewise it may be maintained that there dwells 
in the mind of God one all-sufficing idea of the universe, of which 
other ideas, distinct in their nature, are (as it were) but parts. Where- 
Augustine. fore, Augustine (On Free Will , Blc. I, chaps, v and vi; On the True 

Religion , Chaps, xxx and xxxi)— who in these passages and repeatedly, 112 
elsewhere, refers to the eternal law as being simply one — speaks in the 
plural, in his work On the City ojGod (Bk. IX, chap, xxii), of the eternal 
and immutable laws which reside in the divine wisdom, and further- 
more remarks, in the L>e Catechizandis Rudihus (Chap, xviii), that 
God in His wisdom has been able to regulate the inferior parts of 
creation with the laws that are most appropriate. 

16. This whole question, indeed, turns upon a manner of speak- 
Alexander T he conclusion bag; anci tlie doctrine of Alexander of Hales (Summa 

of Hales, drawn by the Universae Fheologiae, Pt. III. qu, xxvi, memb. 6), is 

author ' sufficiently credible; namely, that under varying as- 

pects, the eternal law may be spoken of as one or as manifold in nature. 

For, in an absolute and essential sense, this law is one, and entirely 
simple, as is evident; and, nevertheless, it comprehends within itself 
many laws distinct in their character, as is proved by the argument set 
forth above. Neither is this doctrine surprising; for the natural law 
[also] is spoken of as one, yet it contains many precepts ; although, in the 
case of the natural law, this is true in a very different sense, for the 
natural law has the unity characteristic of a collection, whereas the 
unity of the eternal law is derived from absolute simplicity. 

However, we may add, in view of the opinion of St. Thomas, that 
there is a certain reason for the existence of unity in law, greater than 
the reason for unity in idea. For an idea connotes only a relation to an 
exemplar, that is, to something modelled on the idea, and therefore it is 
diverse in nature according to the diversity of the exemplars ; whereas 
law has the general good in view as its end, just as providence has ; and 
accordingly all the precepts of law which are ordained to the same kind 
of end, are held to constitute one law in general and in the concrete. 1 
Therefore, since God has in view the most universal end of all, the law 
in His mind is said to be one, even as His providence is said to be one. 

' [1 mum ius, 6- mam le%em, hi the Latin.— T h.] 
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CHAPTER IV 

IS THE ETERNAL LAW THE CAUSE OF ALL LAWS ? IS IT MANIFESTED 

AND DOES IT EXERCISE BINDING FORCE THROUGH THEM? 

1. We have discussed the essential reason, the universality, and the 
necessary character of eternal law ; and there is no need to discuss the 
causes of that law, for it is God Himself and therefore has no cause. 
Indeed, at most, it may have an essential reason, either in the sense in 
which the divine will is the primary reason of the divine law, as con- 
stituted in God from eternity, or else in the sense in which the divine 
wisdom may be called the reason of His most just will, wherein 
the efficacy of the eternal law is founded, as we have explained . 1 I 
repeat, then, that nothing remains to be said concerning the causes of 
that law. 

As to its effects, moreover, in so far as concerns the acts prescribed 
by it or resulting from the impulse given by it, we have also mentioned 
in passing those points which the scope of our discussion seemed to 
render essential. Therefore, it remains merely to speak of the way in 
which the proximate and (as it were) intrinsic effect of law — which is 
to lay a binding obligation on the subjects — befits the eternal law. 

In order that this point, which is a moral one, may be treated 
without ambiguity of language, I assume that the discussion turns 
upon the truly binding aspect of the eternal law, in its relation to men, 
and likewise — in due proportion — to the angels. For in so far as that 
law relates to the lower creatures, it is clear that it creates not true 
obligation, but rather an instinct, or inclination, or impulse, naturally 
determining those creatures to pursue one definite course; and this 
effect neither pertains to law, strictly speaking, nor requires [for its 
elucidation] any doctrine other than the philosophical. 

2. With regard to this aspect of the eternal law, then, we hold 
The eternal law m t ^ Lat t ^ Le sa ^ ^ aw contains in itself a binding force, if 
its preceptive as- it is sufficiently promulgated and applied. 

ficienUy^ promul^ " The proof [of this assertion] is that otherwise it 
gated, has binding would not be law in the true and proper sense, since it is 
force ' of the essence of law to have binding force, as has been 

demonstrated above . 2 Furthermore, God has supreme power to give 
commands, and hence to create binding obligations, for the precept of a 
superior gives rise to the obligation of obedience; and it is through His 
eternal law that He does command, for God’s conception of His 
dominion does not originate in time; and therefore His binding power 
is exercised by means of this same law. 

One may object that, according to the above argument, He 

1 [Supra, pp. 162-3 ! Chap, m, § 4 . — Tr.] 2 [Supra, p. 26 j De Legibus, Bk I, chap, i, § 9 . — Tr.] 
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imposes binding obligations from eternity, since the law itself is eternal: 
an inference which is clearly false, so that [the premiss from which 
it follows is likewise false]. We reply by denying that this inference 
follows. For providence is eternal, and yet it does not govern from 
eternity, inasmuch as government implies transitory action with respect 
to creatures in existence at the time; so that the eternal law in like 
manner is enacted from eternity, and nevertheless it has binding force, 
not from eternity, but in time, since binding implies a relation to 
creatures actually existing. 

This point having been established, it remains for us to explain 
in what way the law in question exerts binding force : that is, whether 
it binds directly, by its own virtue, or mediately, through other laws 
which have their source in it. 

3. In order to explain this point, however, we must discuss the 

Whether other laws P r ^ ac T a ^ question involved, that is, whether or not 
derive their binding the origin of all laws is in the eternal law, or in other 
force from the eter- W ords, and in the usual phrasing, whether or not all 
’ laws are the effects of the eternal law, and so partici- 

pate in it that they derive a binding force therefrom. 

There may be a reason for doubt as to this matter; for we are 
speaking either of divine or of human law, and neither 
reason or ou . ^ t j iese could properly be said to be an effect of the 

eternal law; therefore, . . . 

The first half of the minor premiss may be proved as follows : the 
divine law is a mandate of God Himself; accordingly it dwells in Him, 
and hence it does so from eternity, so that it is that same eternal law; 
therefore, it is not an effect of the eternal law. The [attempted] proof 
of the latter half of the minor premiss is this : if the human law were 
an effect of the eternal, it would share in the binding force of the latter; 
hence, it would bind, not by a human, but by a divine obligation ; and 
this conclusion is clearly false. The last inference, in its turn, is proved 
thus: the natural law is binding by a divine obligation, only because it 
participates in the eternal law ; and therefore, if the human law similarly 
participates therein, it will also be binding by that same obligation. 

4. Nevertheless, it must be stated in the first place that, in some 

The affirmative way, every law is derived from the eternal law, and 
solution. receives binding force from the same. This is the 

opinion of St. Thomas (I. -II, qu. 93, art. 3), Alexander of Hales 
(ibid,., qu. xxvi, inemb. 7), and other theologians. The same con- 
clusion may be inferred from the words of Augustine (On the L rue 
Religion, Chap, xxxi) when he says that this [eternal law] is ‘the law 
of all the arts’, and when he adds a little farther on, that ‘He who 
makes temporal laws consults, if he is good and wise, the eternal law 
on which no soul may pass judgment, so that he may discern, in 


113 
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accordance with its unchangeable rules, what should in time be pre- 
scribed or forbidden.’ To the same effect, Augustine remarks else- 
where (on the Gospel of John , Tract. VI [, no. 25]) : ‘God imparts 
human laws themselves to mankind, through the medium of emperors 
and kings.’ And again (On Free Will, Bk. I, chap, vi) : ‘There is nothing 
just in temporal law, save that which is derived from the eternal.’ 
And the same author (on Exodus , Qu. 67 [Questions on Heptateuch, II, 
qu. 67]) declares that : ‘The eternal law is God’s law, 1 a law which all 
pious minds consult in order that they may act or issue commands or 
lay down prohibitions, according to whatever they may find therein.’ 
In this connexion, it should be noted incidentally that not all men who 
act righteously consult the eternal law as it is in itself, that is, as it 
exists in God; for perchance some who lack faith may not know that 
law, as it is in itself; and furthermore, there are many who do not have 
this law in mind at the very time when they act virtuously or command 
aright. Hence it is said that [persons who do act righteously] are con- 
sulting the eternal law either as it is in itself or else through something 
which partakes of its nature, such as natural reason or the light of faith, 
a matter explained by St. Thomas in the passage cited supra (ibid., 
art. 2), and by Alexander of Hales (ibid., memb. 2). 

Many of the philosophers, however, have attained, through the 
effects of the eternal law, a conception of that law as existing in God 
Himself, and consequently they have perceived that every righteous 
and true law established among men emanates from the eternal, 
either immediately as the natural law does, or through the medium 
of the latter, as is the case with human laws. Therefore Cicero (Laws, 
Bk. II [, chap, iv, § 8]), after he has praised ‘that chief law’, namely, 
the eternal, adds, ‘Because of it, that law which the gods have given to 
the human race is rightly praised’, and so forth. In another work 
(. Philippics , II [XI, chap, xii, no, 28]), Cicero has said: ‘Law is nothing 
other than right reason, derived from the will of the gods, enjoining 
that which is righteous, prohibiting that which is wrongful.’ Where- 
fore, Demosthenes [Against Anstogeiton , p. 774], also, according to 
Marcianus, Jurisconsult ( Digest , I. iii. 2), has declared that, ‘Law is 
that which all men should obey, [. . ] since every law is (so to speak) 
the invention and the gift of God.’ 

5. A general argument may also be adduced, in that the eternal 
law is essentially law, while every other law exists by participation 
therein; hence, necessarily, every other law must be an effect of the 
eternal. It may also be noted that there are two requisites for law: 
one is that it be just and congruous with reason; the other, that it 
possess efficacious binding force; and all created right reason is a par- 

' [Augustine reads lex Dei sempilerna esl, while Suarez varied not only the wording, but also the order 
of the phrase by writing, Lex . . . aeterm Dei est. — Tr.] 
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taker of that divine light which has been shed upon us, while all human 
power is bestowed from above and comes from the Lord God; there- 
fore, all law existing among men is derived from the eternal law. Both 
of the requisites in question have . been named by divine wisdom, 
which has said (Proverbs, Chap, viii [, v. 15]): ‘By me kings reign’, 
referring, that is, to power; and also, ‘and lawgivers decree just things’, 
that is to say, with reference to right reason. 

6. We shall explain our argument more fully, however, by dis- 
cussing the two divisions of the reason for doubt above set forth. 1 

Cajetan [on I.-II, qu. 93, art. 3, ad 2] touches upon the first 
part of this doubt, the part which has to do with divine law; and he 
replies that the supernatural reason is divine law, and that it is a par- 
ticipation in and an effect of the eternal law, even as St. Thomas (Qu. 

91, art. 4, ad 3 [I.-II, qu. 93, art. 3, ad 2]) holds. Wherefore, Cajetan 
adds, the divine law is not reason as it exists in God, but reason as it 
exists in man, for the supernatural government of himself or of others. 
This statement may be understood as applying, in due proportion, to 
divine natural law. In order, however, to understand this matter more 
fully, we must remember, as I have said at the beginning of the pre- 
ceding Book, 2 that law may be thought of as existing either m the law- 
giver or in his subjects: strictly and formally speaking, in the former; 
but in the latter to the extent that it is applied through certain signs 
issuing from the lawgiver. The divine law, then, in so far as it resides 
in the lawgiver, dwells in God Himself, since He alone is the real 
Author thereof; but it dwells in men also, in their capacity as subjects, 
even in the case of those men who govern; for they, too, are subject 
to the divine law, and are, in their relation to others, merely promul- 
gators and declarers of the law which is in God. Thus, in one passage 
of the New' Testament, the old [Hebraic] law is said to have been given 
through Moses (John, Chap, i [, v. 17]), and in another passage (Acts, 114 
Chap, vii [, v. 53]), it is said to have been given to Moses himself through 
the angels. Nevertheless, the binding force did not come from the will 
of Moses, or from the will of the angels, but immediately from God’s 
will; and accordingly it dwelt in Him alone as in the Lawgiver. More- 
over, the same is true, in due proportion, of the law of grace and of the 
natural law. 

7. Therefore, it follows that the divine law, in so far as it resides 
in the lawgiver, is not an effect of the eternal law, but is rather that 
eternal law itself, the latter being conceived of m a particular and 
incomplete sense. 

We may, indeed, distinguish two aspects of the eternal law. In 
one aspect, it is eternal, and being so, is independent of external 

1 [See Section 3 of this Chapter, supra, p. 172 of this Translation.— T r 1 

1 [Book I of the De Legibus.— Tr.] 
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promulgation, neither has it relation to creatures existing for the 
moment. In the other aspect, this law is promulgated and binding at 
the present time, and consequently has a temporal relation to creatures 
existing at the time. In this sense, it may be called divine. Accord- 
ingly, this latter term connotes the condition of adequate external 
communication and promulgation. That same law, indeed, may more 
properly be called divine law, when it has external existence in the 
subjects and servants of God, that is to say, in any knowledge or sign 
whereby it is adequately promulgated to them. In this sense, we may 
assert that the divine law is a partaker in the nature of the eternal law, 
more excellent than any other : partly because the eternal law is more 
perfectly embodied in it ; partly, also, because the divine law emanates 
more directly from the eternal ; and finally, because the binding force 
of the divine law proceeds immediately from the same divine authority. 

Thus we dispose of the first part of the difficulty stated. 1 

8. And in regard to the other part of the doubt set forth above, 
we must deny the inference there made, namely, that the binding force 
of human law is divine. For there is a great difference between the 
nature of divine law and that of human law; since human law, not only 
as it exists in relation to its subjects but also as it exists in its own legis- 
lator, is something created and temporal, inasmuch as this law is 
formed and perfected in the mind and will of man, being, in the direct 
sense, a law of man and not a law of God Himself. Accordingly, under 
both aspects, human law is an effect of eternal law, as is proved by the 
argument set forth above; for this human law, as existing in its author, 
is law by reason of its participation [in the eternal]. Moreovei, it 
emanates from a power given by God Himself, of which we read in the 
New Testament ( Romans , Chap, xiii [, v. i]). It has also a bindingforce, 
in so far as it is dependent upon principles of the eternal law, such as 
the precept that obedience is due to superiors. And finally, in Older 
that [human law] may be righteous, it should conform to the eternal. 
Hence, m all these ways, the former is an effect of the latter. Accord- 
ingly, it was to this human law that Augustine particularly referred in 
the passages cited above. 2 Whence it results that the law in question, 
in so far as it exists in the subjects, is not so directly an effect of the 
eternal, as is the divine law itself. For human law is made known to its 
subject through the mediation of men, the latter being not only an 
incidental cause (so to speak) that is, not merely the cause that pro- 
poses and applies this law ; but also the essential cause, or that which 
creates the law. For this law receives its force and efficacy directly 
from the will of a human legislator. 

From the foregoing, there follows also the difference which was 

1 [See Sections 3 and 6 , supra, pp 172 and 174 of this Translation.— T r ] 

2 [Supra, pp. 172-3 . — Tr.] 
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assumed in the difficult/ already set forth.; for in the case of the 
divine law, the obligation is derived immediately 
iwee/thfeternaJ 6 * from God Himself, since in so far as that law exists 
divine law, and i n man; [t has no binding force save as it manifests 
human laws. t } ie ^ v ; ne reason, or will. In human law, however, the 
obligation is not derived immediately from God; for in so far as human 
law exists in those who are subject thereto, it has an immediate relation 
to the will of the prince who 1 has the power to establish a new law, 
distinct from divine law, and from his will the obligation directly 
emanates, although fundamentally this obligation proceeds in its 
entirety from the eternal law. 

9 . Furthermore, from what has been said above, one may con- 
Th e eternal law is elude that the eternal law is known to men in this life, 
not knovmaiWl not through itself, but either in other laws or through 
but becomes known them. For men in this life cannot know the divine 
through other laws. as jt itself, but know it only in so far as it is 
revealed to them through certain signs or effects. Hence it is a peculiar 
characteristic of the blessed that, contemplating the divine will by 
intuition, they are governed thereby as by their own laws; a point 
which I have already mentioned , 2 when citing Augustine. Human 
wayfarers, then, know the eternal law through participation therein, 
and, in an immediate sense, through just laws which are temporal and 
created; for even as secondary causes reveal the primary cause, and 
creatures, the Creator, so do temporal laws, which constitute a partici- 
pation in the eternal, reveal the source from which they flow. Never- 
theless, as I have said, not all men attain to this knowledge ; since not 
all are able to discern the cause in the effect. 

Thus, indeed, all men necessarily behold within themselves some 
. . . . . sort of participation in the eternal law, since there is 

true that all have a no rational person who does not in some manner judge 
eternai 1 aw° f the ^at t ^ ie v i rtuous course of action must be followed 
and the evil avoided; and in this sense, it is said that 
men have some knowledge of the eternal law, as St. Thomas, Alexander 
of Hales, and other theologians, including Augustine (On Free Will, 

Bk. I, chap, vi and On the Frue Religion, Chap, xviii), have said. 

Nevertheless, not all men have knowledge of that law formally, 115 
from the standpoint of their participation therein; so that the eternal 
law is not known to all by such direct knowledge as to be the formal 
object thereof. Yet some men attain to this knowledge either through 
natural reasoning, or more perfectly through the revelation of faith; 
and accordingly, I have said that the eternal law is known to some men 
only in laws that are secondary to it, whereas to others, it is known not 
only in those laws but also through them. 

[For quern, read qui.— Ta.] [Supra, pp. 172-3; § 4 this Chapter— T r ] 
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io. Finally, the foregoing discussion makes manifest the way in 
the manner in t ^ ie eternal law exercises binding force, 

which E the^eternai For regarded strictly, as being eternal, it cannot be 
law binds its sub- sa id actually to bind; but it may be said to have a 
^ ects ‘ potentially binding character 1 (if we may explain the 

matter thus), or to suffice of itself for the imposition of a binding 
obligation. The reason for this statement is that a law cannot actually 
bind, unless it is externally promulgated ; and the eternal law, as such, 
is not externally promulgated; therefore, . . . Furthermore, the eternal 
law as such does not connote a temporal effect already accomplished, 
because this would be inconsistent with its eternal character; but 
actually to bind is a temporal effect ; therefore, . . . Thus it also follows 
that the eternal law never binds through itself and apart from every 
other law, and that, on the contrary, it must necessarily be united with 
some other law in order actually to bind. For it never binds thus, 
unless it is actually and externally promulgated; and it is not promul- 
gated, save through the promulgation of some divine or human law. 
So that we may also say that the eternal law never binds directly, but 
on the contrary, does so through the medium of some other law. [In 
the different cases,] however, [this act of binding indirectly is executed] 
in different ways. 

For when the binding force is applied through a divine law, the 
chief and proximate cause of the obligation is the eternal law itself, and 
the external divine law which intervenes under such circumstances is 
only a sign that indicates the law which has primary binding force. 
This fact is manifest in the case of positive divine laws ; but in the case 
of the natural law, the matter presents some difficulty, which we shall 
explain in the following Chapters. 

However, when the application of the eternal law is made through 
a law that is human, then, although the eternal contributes to the 
binding obligation, in the character of a universal cause, the proximate 
cause of the obligation is nevertheless this same human law; for it binds 
not only as a sign of the divine will, but proximately, as the sign of a 
human will. Accordingly, in the case of human laws the eternal law 
binds less proximately, so to speak. 

Concerning this law, it would seem that the foregoing remarks 
suffice. 

1 [The Latin has simply did poterit obhgativa. — Tr.] 
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CHAPTER V 

IS THE NATURAL LAW NATURAL RIGHT REASON ITSELF? 

1. We have assumed and demonstrated in Bk. I, chap, iii, that 

„ . . there is some form of natural law, and as we inquire 

the formal basis of into the nature or this law, the tact or its existence will 
the natural law. become more certain. 

Some persons have asserted, then, that the law in question is none 
other than rational nature itself, as such. 

However, this assertion may be advanced with more than one 
meaning, so that we should take into account the fact that rational 
nature may be considered in two different aspects: from one point 
of view, it may be regarded as it is in itself, that is to say, on the basis 
of the fact that, by reason of the essential characteristics which it 
possesses, certain things are in accord with it, and other things, in dis- 
accord; from another point of view, it may be regarded on the basis 
of its power to judge, by the light of natural reason, concerning these 
very things which accord or disaccord with it. This twofold method 
of consideration has been suggested by St. Thomas (I. -II, qu. 94, 
art. 2), in the passage wherein he first discriminates among the 
various inclinations inherent in human nature, in accordance with 
which inclinations, reason dictates concerning those things which are 
good or evil for human nature; and he effects this discrimination in 
order that he may deduce therefrom the precepts of natural law. 

Accordingly, a twofold interpretation may be applied to the 
assertion that the law of nature is rational nature itself. 

The sense of the T , £ T * . . , , , 

questions under dis- In the first place, this assertion may be understood to 

cussl ° n is ex_ refer to nature itself, strictly speaking, and in so far as, 
by reason of its essential character, certain actions are 
naturally appropriate to it, and contrary actions, inappropriate. Ac- 
cording to the other interpretation, the statement in question is to be 
understood as referring to nature on the basis of the [power of] rational 
judgment which is inherent in it, and with respect to which it has the 
character of law. 

2. There is, then, the first opinion, asserting that rational nature, 

„. . . . strictly speaking, is natural law itself, in the sense that 

affirming that the rational nature involves no inconsistency and is the 

natural law consists basis in human actions, either of all their righteousness 
formally in rational / , ii* -1*11 . ■, . 0 . \ 

nature itself, in the (through, their accord with the said rational nature), 

sense that it m- or else, 0 n the contraiy, of their turpitude (through 
volves no mconsis- v i ♦ i i . r ' ° 

tency, and is the their disaccord with that nature). 

nSma^if° d ' S ° VdzC l UeZ (° n I;" 11 , <%. I 5 0, chap, iii), has 
pointed out in a particular passage, a doctrine which 


Vftzquez. 
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he frequently repeats throughout his entire discussion of the subject, 
although he does not cite any authority for such an opinion. 

The basis of this belief is, that certain actions are so intrinsically 
bad of their very nature, that their wickedness in no way depends upon 
external prohibition, nor upon the exercise of judgment, nor upon 
the divine will; and similarly, other actions are so essentially good and 
116 upright that their possession of these qualities is in no sense dependent 
upon any external cause. So I assume, at least, from the common 
opinion of the theologians (on the Sentences, Bk. II, dist. xxxvii) ; from 
the words of St. Thomas (I. -II, qu. 100, art. 8 [, ad 3]), and from the 
Relectio X ( De Homicidio, nos. 1 et seq.) of Victoria. Moreover, in the 
following sections, we ourselves confirm this point. 

Briefly, the underlying reason for such a view is that moral actions 
have their own intrinsic character and immutable essence, which in no 
way depend upon any external cause or will, any more than does the 
essence of other things which in themselves involve no contradiction, 
as I at present assume from the science of metaphysics. 

3. From the foregoing, then, the first argument is formulated, as 
follows : the upright character or the turpitude of such actions is to be 
found in their conformity [or lack of conformity] with some law, and 
not with a judgment pronounced by reason; therefore, the character 
of the said actions is determined by their conformity with the rational 
nature itself, and consequently, that rational nature in itself is the 
natural law, with respect to all those things which are prescribed or 
forbidden, approved or permitted by the natural law. 

The truth of the major premiss may be assumed either from the 
passage in Romans (Chap, iv [, v. 15]): Tor where there is no law, 
neither is there transgression’ ; or from the definition of sin given by 
Augustine ( Against Faustus, Bk. XXII, chap, xxxvii [chap, xxvii]): ‘It 
is a word, an act or a desire opposed to God’s law’ ; or from the words 
of Ambrose (On Paradise, Chap, viii): ‘Sin would not exist if no 
prohibition existed’ ; or, finally, from the fact that all the goodness of 
virtue is measured by some standard which is of the nature of law. 

The proof of the minor premiss runs as follows : lying, for example, 
is not evil because it is adjudged by reason to be evil; rather, the con- 
verse is true, that lying is adjudged evil because it is essentially evil; 
therefore, it is not judgment that measures the evil of this action, and 
consequently, it is not a prohibitory law on the subject. Wherefore, 
other conclusions may be proved by the converse reasoning, as follows : 
the action in question is evil for this reason, namely, that in its very 
essence it is out of harmony with rational nature; hence, [that] nature 
itself is the standard by which this action is measured, and, conse- 
quently, that nature is the natural law. 

4. A second argument may also be advanced, as follows: the 
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precepts of this [natural] law are either principles self-evident from their 
very terms, or manifest conclusions necessarily derived therefrom and 
prior to every judgment framed by reason, nop only to judgments of 
the created intellect, but also to those of the divine intellect itself. For 
just as the essence of things, in so far as it does not involve a contra- 
diction, is in each case of a given nature, by virtue of the fact that it 
is such inherently and prior to any causality on the part of God and 
(as it were) independently of Him ; even so, the righteousness of truth 
and the evil of falsehood, are such of themselves and by virtue of 
eternal truth. Hence, with respect to such actions and precepts, a 
judgment cannot have the nature of law, seeing that prior to every 
[possible] judgment they possess their good or evil character, and are 
prescribed or forbidden accordingly; and therefore, with regard to 
these same actions and precepts, there can be nothing endowed with 
the character of natural law, save rational nature itself. 

In the third place, with respect to the nature of other, inferior 
things, the standard according to which they are good or evil, appro- 
priate or inappropriate, is the very nature of the particular thing in 
question. For example, heat is inappropriate to water, and cold is 
appropriate ; since water, by virtue of its very form and nature implies 
cold and not heat, being, indeed, opposed to the latter. Consequently, 
if one wishes to fix a standard and (as it were) a law, of movements 
appropriate or inappropriate to a given object, he will find no such 
standard and law outside the bounds of that object’s nature. Accord- 
ingly, then, [the standard in question] dwells in like manner, in 
rational nature; and in this harmony or discord between a free act and 
rational nature itself, as such, consists the goodness or turpitude of 
that act; so that, more properly speaking, that nature falls into the 
category of law. 


5. I believe that the opinion expounded above contains the true 
doctrine in its fundamental assumption regarding the intrinsic good- 
ness or turpitude of actions, whereby they fall under the sway of the 
natural law commanding or forbidding them: a matter which I shall 
elucidate in the course of this Chapter’s argument. 

Nevertheless, this opinion, in so far as it relates to the exposition 
of the natural law, and this mode of speaking of the said law, are not, 
in my opinion, acceptable. 

The first reason for my objection is that the mode of speaking in 

The first opinion as q u «*j 0 *> as we shall presently see, is foreign to the 
to the basis of the teaching of all theologians and philosophers. 
jected 11 laW 1S re ~ Secondly, the rational nature itself, strictly viewed 
in its essential aspect, neither gives commands, nor 
makes evident the rectitude or turpitude of anything; neither does it 
direct or illuminate, or produce any of the other proper effects of law. 
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Therefore, it cannot be spoken of as law, unless we choose to use that 
term in an entirely equivocal and metaphorical sense, a use which would 
render the entire discussion futile. For, we assume, in accordance with 
the common opinion found not only in the words of the Doctors, but 
also in the canon and the civil law, that the body of natural law (mu) 
is a true body of law, and that particular natural law (lex) is true law. 

[6.] Thirdly, the reason for our statements is the fact that not every- 
thing which forms the basis of the goodness or rectitude of an act pre- 
scribed by law, and not everything which is the ground for the turpi- 
117 tude of an act forbidden by law, may [in themselves] be called law; and, 
consequently, although the rational nature is the foundation of the 
objective goodness of the moral actions of human beings, it may not 
for that reason be termed law; and, by the same token, that nature may 
be spoken of as a standard, yet it is not correct to conclude on that 
ground that it is law, for ‘standard’ is a term of wider application than 
is ‘law’. Wherefore, the entire argument 1 would proceed from the 
general to the particular by means of affirmative deduction, a faulty 
method of procedure. 2 

The foregoing assumption may be illustrated in many ways. 

In the first place, the practice of almsgiving is an example. The 
indigence of the poor man and the capacity of the giver are the basis 
of the goodness or obligation involved in almsgiving; and, nevertheless, 
no one holds that the need of the poor man is the law that imposes 
almsgiving. 

The words of St. Thomas (II.-II, qu. 141, art. 6), concerning St. Thomas, 
temperance, furnish a similar example, when he says that the need of 
the body is the rule of temperance; yet no one will say that this need 
is the law [of temperance] ; on the contrary, it is the foundation of the 
law. In that same passage (ad 1), indeed, St. Thomas says that happi- 
ness is the rule of human actions in so far as they are morally good; and 
yet that happiness is not law. 

It is evident, then, that the basic principle of a rule and standard, 
has wider connotations [than that of a law]. Moreover, the end is 
the rule and measure of the means, but it is not law; and the object 
is the rule and measure of actions, and similarly, it is not law. Other- 
wise, [if we do not accept this view,] our abuse of terms will leave us 
floundering in ambiguity. 

7. Furthermore, we may construct a [contrary] argument, based 
The opinion above upon the absurd conclusions to be inferred from the 

rath 1111 is d SS f the °P^ on a ^ ove set f° rt h. 

absurd^conclusions One example is the conclusion that it would be no 
consequent upon it. } ess fitting that God should have His own natural law, 

1 [In support of the opinion rejected by Suirez — Tr ] 

1 [1 e , Suarez argues that we should not suppose that because rational nature is the measure and basis 
of right conduct it is a law. — R eviser.] 
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binding and obligatory on Him, than that men should be subject to 
such a law; a deduction which is manifestly absurd. [Yet] such an 
inference is clearly to be drawn; for to God also, falsehood, for example, 
is repugnant, being incongruous with the perfection of His nature; 
therefore, the very nature of God is a rule of rectitude with regard 
to the speaking of truth, and a rule of evil with regard to falsehood ; and, 
consequently, the nature of God would be law with respect to Him, 
no less than human nature is law with respect to mankind. For the fact 
that the will of God is so righteous that it could not fail to conform with 
His nature, when [the latter] makes any demand as being necessary to 
rectitude, lias no relation to the essence of law, which is attributed only 
to the essential characteristics of a standard of measurement found in 
the divine nature. Accordingly, St. Thomas (Pt. I, qu. 21, art. 1, ad 3) 
says that God’s justice looks to that which befits Himself, in that He 
renders to Himself that which is due to Himself; therefore, God’s 
nature itself is the measure of His actions, in that He acts in a manner 
congruous with and fitting to that nature, and, consequently, His nature 
will be law. 

In like manner, and in accordance with the same reasoning, divine 
goodness, as it is made manifest to the blessed, will be the law of beatify- 
ing love, since that goodness is the measure of rectitude for such love 
and the standard regulating the mode which the blessed should observe 
in loving. And it is of slight importance that this love is or is not neces- 
sary, inasmuch as this law is wholly natural, and requires as its essential 
principle a standard existing in nature itself. 

8. It would follow, therefore, that natural law is not divine law, 
nor does it come from God. 

The proof of this conclusion is as follows : according to the opinion 
expounded above, the precepts of the natural law are not from God, 
inasmuch as they are characterised by a necessary goodness, and inas- 
much as that condition [of necessary goodness], which is in rational 
nature and by reason of which that nature is the standard of such good- 
ness does not depend upon God for its rational basis, although its 
actual existence does depend upon Him. For the fact that falsehood, 
for example, is discordant with the rational nature, is not a fact derived 
from God, nor is it dependent upon His will. Indeed, in the order of 
thought, it is prior to the judgment of God. Hence, natural law is 
prior to the divine judgment and the divine will of God; and, there- 
foie, natural law does not have God for its author, but necessarily 
dwells within rational nature in that manner, in such fashion that it 
is inherently endowed with this essence, and no other. However, we 
shall demonstrate in the following discussion, that this conclusion 
cannot be admitted as true. 

And, finally, with respect to human laws themselves, since they 



Chap.V] Is the Natural Law Natural Right Reason? 183 

should be just and righteous, one would necessarily assume that there 
exists in them some basis of justice and rectitude; for everything that 
is just and right is just in accordance with some rule and to the extent 
of its conformity with that rule. Hence, for example, the common 
welfare, or the community itself, in so far as a particular thing or act 
prescribed by human law is the due of the community, or advantageous 
to it, would be a law (so to speak) prior to human law itself, and (as it 
were) a law regulating human law, since it would be the standard with 
which the latter should accord. Yet no one will make such an assertion. 

We conclude, then, that the essential principle of a standard or 
foundation for rectitude does not suffice as the equivalent of the 
essential principle of law; and, consequently, that rational nature 
merely as such, may not fittingly be called natural law. 

9. There is, then, a second opinion [regarding the formal basis of 

The second opinion: natural law], ... 

asserting that the According to this opinion, two aspects of rational 
certain natural * S & nature are distinguishable: one being that nature it- 
torce, which we call self, in so far as it is (so to speak) the basis of the con- 
natural reason. formity or non-conformity of human acts with itself; 
the other consisting in a certain power which this nature possesses, to 
discriminate between the actions in harmony with it and those dis- 
118 cordant with it, a power to which we give the name of natural reason. 

With regard to the first aspect, rational nature is said to be the 
basis of natural rectitude ; but with regard to the second, it is said to 
be the very precept [lex] of nature which lays commands or prohibi- 
tions upon the human will regarding what must be done [or left 
undone], as a matter of natural law [ius]. This appears to be the 
opinion of the theologians, as one gathers from St, Thomas (I.TI, qu. 
94, arts. 1 and 2 and on the Sentences , Bk. IV, dist. xxxiii, qu. I, art. i), 
and from Alexander of Hales ( Sumtna Umversae Theologtae , Pt III, qu. 
xxvii, memb, 2, art. 1). Moreover, the same view is held by Abulensis 
[Tostado] (on Matthew , xix, qu. 30), Soto ( De Iustitia el lure , Bk. I, 
qu. iv, art. 1), Viguerius ( 'Institute ones Theologicae, Chap, xv, § 1), in 
many instances by other theologians; by the jurists on Digest, I. i; 
and by Albert of Bologna (Tract. De Lege , lure et Aequitate , Nos. 
[Chaps.] xxv and xxvi), who especially may be consulted, in a passage 
wherein he refers to other authorities. The philosophers, too, frequently 
speak in this vein, as we have previously noted (Bk. I, chap, iii). 1 

10. The opinion in question may also find a basis in the words of 
Confirmation [of Paul {Romans, Chap, ii [, w. I4-I5]),wh 0 , after saying: 
the foregoing opin- ‘For when the Gentiles who have not the law, do by 
ion] from Scripture. nature t;hose things that are of the law, these having 
not the law, are a law to themselves’, adds, as if to indicate the way in 
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which the Gentiles are a law nnto themselves and the nature of that 
law: ‘Who show the wort of the law written in their hearts, their 
conscience bearing witness to them/ For conscience is an exercise of 
the reason, as is evident; and conscience bears witness to and reveals 
the work of the law written in the hearts of men, since it testifies that 
a man does ill or well, when he resists or obeys the natural dictates of 
right reason, revealing also, in consequence, the fact that such dictates 
have the force of law over man, even though they may not be externally 
clothed in the form of written law. Therefore, these dictates constitute 
natural law; and, accordingly, the man who is guided by them, is said 
to be a law unto himself, since he bears law written within himself 
through the medium of the dictates of natural reason. St. Thomas 
confirms this view (I.-II, qu. 91, art. 2) in his comment on the 
passage from Psalm iv [, w. 6—7]: ‘[Many say,] Who sheweth us good 
things f The light of thy countenance O Lord, is signed upon us’ ; for 
these words, [according to St. Thomas], mean that man participates 
by the light of reason in the eternal law, which dictates what must be 
done or left undone. This [rational illumination], then, is the natural 
law; for the latter is nothing other than a natural participation (so to 
speak) in the eternal law. 

II. The opinion under discussion may also be confirmed by the 
Confirmation [of authority of the Fathers. For Basil, according to St. 
the same] from the Thomas (I.-II, qu. 94, art. I, obj. 2), has said that 
Fathers. synteresis, or conscience, is the law of our intellect; 

and this statement is unintelligible, unless it refers to the natural law, 
as St. Thomas remarked in the passage cited, a passage apparently 
derived from Basil (Homily XII: On Proverbs, at the beginning). 
Joannes Damascenus ( De Fide Orthodoxa, Bk. IV, chap, xxiii), also, 
would seem to have been speaking of this same law, when he said: 
‘The law of God, enkindling our minds, draws them to itself, and 
rouses our consciences, which, in themselves, are spoken of as 
the law of our minds.’ These words are explained by Clichtove 
[on Joannes Damascenus’ De Fide Orthodoxa , Bk. IV, chap, xxiii, 
near the beginning], as follows: ‘The law of our minds is natural 
reason itself, in which there is fixed, stamped and inborn the law 
of God, by which through the medium of an inner light, we are 
able to distinguish between good and evil’, &c. St. Jerome (Letter cli, 
qu. viii [Letter cxxi, Ad Algasiam , Chap, viii, Migne ed., Vol. XXII, 
col. 1022]) expresses the same opinion when he calls this law, ‘the law 
of intelligence, which is disregarded by the very young, and unknown 
to infants, but which, when intelligence begins to assert itself, comes 
to the fore and lays down commands regarding those things which 
cannot be made to accord with pure rational nature.’ He adds, 
moreover, that Pharaoh, when he was roused by the law of nature 
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to a recognition of his own guilt ( Exodus , Chap, ix), was urged by 
nothing other than right reason. Maximus of Turin (Tom. V, Maximus of 
Bihlio, Centur. V, chap, xiii), 1 too, says that, ‘The law of nature is Tunn - 
natural reason, which holds captive the mind in order to destroy 
irrational impulse.’ And Augustine (On the Sermon of Our Lord on the Augustine. 
Mount , Bk. II [, chap, ix, § 32]) declares that, ‘There is no soul [. . .] 
capable of reasoning, in whose conscience God does not speak. For 
who save God writes the natural law in the heart of man ?’ 2 It is in 
this same vein that Augustine [ibid.] treats of the above cited passage 
from Paul ( Romans , Chap, ii [, w. 14-16]). Ambrose discusses this Ambrose, 
point similarly and at great length, in the passage ( Letters , Bk. V, 
epistle xli [Letter Ixxiii, Migne ed.]) in which he says, among other 
things, that, ‘The law in question’, namely, the natural law, ‘is not 
written but innate; neither is it perceived through any reading, but 
rather is it made manifest within the individual as by a flowing natural 
spring.’ Isidore ( Etymologies , Bk. V, chap, ii [chap, iv]) wrote to the Isidore, 
same effect. And, finally, Lactantius (Divine Institutes , Bk. VI : De Lactautius. 
Veto Cultu, chap, viii) describes the natural law in the words of Cicero 
(I he Republic [Bk.III, chap, xxii, § 33]), saying: ‘Right reason is, 
indeed, true law, in harmony with nature, diffused among all men, 
constant, eternal, calling them to the observance of their duty in its 
commands and prohibitions’, &c. 

12. The opinion above set forth may be briefly supported by 
The opinion, above reasoning, in accordance with what has been said, 
set forth, is con- First, [we may argue] by means of an adequate dis- 
firmed by reasoning. cr } m } nat i on . f or natural law resides in man, since it 

does not reside in God, being temporal and created, nor is it external 
to man, since ip is written not upon tablets but in the heart ; neither 
does it dwell immediately within human nature itself, since we have 
proved that it does not do so ; nor is it in the will, since it does not depend 
upon the will of man, but, on the contrary, binds and (as it were) coerces 
his will; hence, this natural law must necessarily reside in the reason. 

Secondly, one may adduce the argument that the legal effects 
which may be thought of in the case of natural law, proceed imme- 
diately from a dictate of the reason, for that dictate directs and binds 
and is a rule of conscience which censures or approves what is done, so 
119 that law of the kind in question consists in the said dictate. 

Thirdly, the exercise of dominion and the function of ruling are 
characteristic of law; and in man, these functions are to be attributed 
to right reason, that he may be rightly governed m accordance with 
nature; therefore, the natural law must be constituted in the reason, 
as in the immediate and intrinsic rule of human actions. 

1 \Centunae Magdeburgenses, V, chap, x, gives a brief account of Maximus of Tunn. — R eviser.] 

2 [Not an exact quotation. — T r.] 
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13. It is furthermore usual to ask, at this point, whether the 

natural law consists in a [second] act, or in a [mental] 
naturaUaw consists habit— that is to say, in the light of natural reason 
in a [second] act or itself, or, in other words, some first act. 1 For theo- 
m a habit of mind. ] 0 gj ans ji sa g re e on this question also ; and many prefer 

to answer that the law under discussion consists in the second act, 1 
since law is an exercise of authority, which consists in action, and since 
such action is, strictly speaking, a directive rule. This is the common 
opinion of the Thomists (I.-II, qu. 94, art. 1), for it is thus that they 
interpret St. Thomas’s meaning, as is evident from Cajetan, Conrad 
Koellin, and others. On this point, we may also refer to Antoninus 
([ Sttmma Theologtca ,] Pt. I, tit. xm, chap, i, at the beginning), and Soto 
( De Iustitia et lure, Bk. I, qu. iv, art. i). Alexander of Hales, on the 
other hand ([ Summa Univetsae Theologiae ,] Pt. Ill, qu. xxvii, memb. 2, 
throughout three articles), judges natural law to be a [mental] habit. 
One may argue, on behalf of this latter opinion, that the natural law 
is said to be congenital with nature, and is permanent] characteristics 
which befit not a [second] act, but a habit. For, by the term ‘habit’, 
we understand, not a quality superadded to a faculty, but the light of 
the intellect itself, as it is regarded in its first act. 2 Bonaventure (on 
the Sentences, Bk. II, dist. xxxix, art. 2, qu. I, ad ult.), expressing yet 
another view, asserts that the term ‘natural law’ signifies in one sense 
a habit, and, in another sense, natural precepts themselves, in so far as 
these exist objectively in the mind, or synteresis. St. Thomas, how- 
ever, says that the term properly refers to an act, or a judgment, on 
the part of the reason] although, in another [, less strict] sense, it de- 
notes a habit, in so far as the natural precepts remain permanently 
in the mind. 

14. The question seems to me, indeed, to turn upon the use of 

. . . .. terms ; and I have no doubt but that, it is in the actual 

author, and the judgment ot the mind that natural law, m the 
solution of the ques- strictest sense, exists. I must add, however, that the 
natural light of the intellect — which is inherently to 
prescribe what must be done — may be called the natural law, since 
men retain that law in their hearts, although they may be engaged 
in no [specific] act of reflection or judgment. It must be taken 
into consideration, then, that natural law, as we are now using the 
term, is looked upon as existing not in the Lawgiver, but in men, in 
whose hearts that Lawgiver Himself has written it, as Paul says, and 
that, by means of the illumination of the mind, as is intimated in 
Psalm iv. Therefore, just as human law, in so far as it is external to 

’ [Cf Chapter ni, sect, i, note 3 (p. 161), where actus primus is explained as the faculty One might 
employ the crude comparison of an engine that is just ready to start working [actus prtmits) , the 
pulling of a lever will set it free for its actus secundus — Reviser.] 

3 [Vide the preceding note for an explanation of 'first act’ — Reviser.] 
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the legislator, implies on the part of the subject not only active know- 
ledge thereof, or an act of judgment, but also a permanent sign of its 
existence, contained in some written form which is always able to 
awaken knowledge of that law; even so, in the case of natural law, 
which exists in the lawgiver as none other than the eternal law, there 
is, in the subjects, not only an active judgment, or command, but also 
the [mental] illumination itself in which that law is (as it were) per- 
manently written, and which the law is always capable of incorporat- 
ing in action. 

15. Thus, it is easy to understand a comparison between the 
in what way the natural law and conscience. For sometimes these two 
natural law may be forces are thought of as identical (a fact which we 
the'r'uie'of'con- 0111 have already gathered from Basil and Joannes Damas- 
science, cenus), onthe ground that conscience is nothing more 

or less than a dictate regarding what ought to be done. 

Nevertheless, strictly speaking, the two are different. For the 
term ‘law’ signifies a rule in general terms regarding those things which 
should be done; whereas ‘conscience’ signifies a practical dictate in a 
particular case, wherefore it is the application of the law to a particular 
act (so to speak) rather than [the law itself]. 

From these facts, it also follows that ‘conscience’ is a broader term 
than ‘natural law’, since it puts into application, not only the law of 
nature, but also every other law, whether divine or human. Indeed, 
conscience is wont to apply not merely true law, but even reputed law, 
in which sense it sometimes occurs that conscience is in error. [True] 
law, on the other hand, can never be in error, for, by the very fact that 
it was erroneous, it would fail to be law, an assertion which is especially 
true with respect to the natural law, of which God is the Author. 

Finally, law is properly concerned with acts which are to be per- 
formed; while conscience deals also with things which have already 
been done, and consequently is endowed not only with the attribute 
of imposing obligations, but also with those of accusing, beaiing 
witness, and defending, as may be gathered from St. Thomas (Pt. I, qu. 
79 [, art. 13], and I. -II, qu. 19, art. 6), in certain passages, wherein he 
treats of conscience. Alexander of Hales, too, is especially to be con- 
sulted on this point {ibid., Qu. xxvii, memb. 2, art. 3) ; as is also Bona- 
venture (on the Sentences , Bk. II, dist. xxxix, art. 2, qu. l). 

CHAPTER VI 

IS THE NATURAL LAW IN TRUTH PRECEPTIVE DIVINE LAW? 

I. The reason for doubt on this question originates in the funda- 
The reason for mental grounds of a previously cited opinion, referred 
doubt is explained. t0 fo t he preceding Chapter, which was there 
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propounded and which has not yet been explained. For in its true sense, 120 
a preceptive law never exists without an act of willing on the part of 
him who issues the command, as has been shown in the First Book; but, 

[so runs the doubt,] the natural law is not dependent upon the will of 
any giver of commands ; hence, it is not law in the true sense. 

The truth of the minor premiss is established by the points adduced 
in the preceding Chapter, namely: that the dictates of natural reason, 
wherein natural law consists, are intrinsically necessary and indepen- 
dent of every will, even of the divine will, and prior, in concept, to the 
free act by which something is willed; examples of such dictates being 
the precepts that God must be worshipped, parents must be honoured, 
lying is evil and must be shunned, and the like; all of which has been 
sufficiently proved above. Therefore, the natural law cannot be called 
true law. This statement is further confirmed by the fact that [this 
so-called law] is not a true command; and hence, it is not true law. 

The truth of the antecedent is evident. For the natural law is one 
of two things. First, it may be a command laid upon man by himself; 
which is not actually the case since a command of this kind either does 
not exist save as an act of judgment manifesting the truth of the 
matter in hand, or else, if it be an expression of the will or of a choice 
already made, is not in itself necessary to action, nor does it impose an 
obligation, but [merely] leads to the actual execution of the act in 
question, so that it neither suffices for, nor contributes anything to, the 
true or proper character of law. Or, secondly, natural law may be the 
command of a given superior; but this assertion is also untenable, in 
view of the argument above stated, namely, that the natural law 
dictates concerning what is good or evil, without reference to the will 
of any superior. 

2. From the foregoing it would also seem to follow that the 
natural law may not properly be termed divine, not with the implica- 
tion, that is, that it has been given by God as by a lawmaker. 

But I repeat, as by a lawmaker , since it is clear that natural reason 
and its dictates are a divine gift, descending from the Father of Light. 

It is one thing, however, to say that this natural law is from God, as from 
an efficient primary cause; and it is quite another thing to say that the 
same law is derived from Him as from a lawgiver who commands and 
imposes obligations. For the former statement is most certain, and a 
matter of faith, both because God is the primary cause of all good 
things in the natural order, among which the use of right reason and 
the illumination which it affords constitute a great good; and also 
because, in this sense, every manifestation of truth is from God, accord- 
Romans. i. i n g t0 t h e sa yi n g i n the Epistle to the Romans (Chap, i [, v. 18]) : ‘For 
the wrath of God is revealed from heaven against all ungodliness and 
injustice of [those] men that detain the truth of God in injustice.’ 
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Paul, in explaining why he uses the expression, ‘the truth of God’, 
adds (ibid. [, v. 19]) : ‘Because that which is known of God is manifest 
in them. For God hath manifested it unto them’; by means, surely, of 
the natural light of reason, and by means of visible creatures whereby 
the invisible things of God may come to be known. It is in this sense, 
then — that is, as referring to an efficient cause and to the function of 
instructing, so to speak — that the words of Paul above-cited, are inter- 
preted by Chrysostom (Homily III, On Romans and more at length, 
Homilies XII and XIII, To The People ); by Theophylact also, on the 
same passage from Paul; by Ambrose, on the same; by Cyril ( Against 
Julian , Bk. Ill, near the end, § Nam quod summa , et seq. [Vol. LXXVI, 
col. 666, Migne ed.]), and, most excellently, by Augustine ( Sermons , 
lv, De Verbis Domini [Letter cxli, Vol. XXXVIII, col. 776, Migne 
ed,] and On the Sermon of our Lord on the Mount, Bk. II, chap. ix[, § 32]), 
who says in the latter work: ‘Who save God writes the natural law in 
the hearts of men?’ 

Therefore, without doubt, God is the efficient cause and the 
teacher (as'it were) of the natural law ; but it does not follow from this, 
that He is its legislator, for the natural law does not reveal God issuing 
commands, but [simply] indicates what is in itself good or evil, just as 
the sight of a certain object reveals it as being white or black, and just 
as an effect produced by God, reveals Him as its Author, but not as 
Lawgiver. It is in this way, then, that we must think of [God m relation 
to] the natural law. 

3. On this point, the first opinion which we shall discuss is, that 
The first opinion: ^ natural law is not a preceptive law, properly so- 
holdmg that the called, since it is not the indication of the will of some 
not truly preceptive^ superior ; but that, on the contrary, it is a law indicat- 
but rather demon- ing what should be done, and what should be avoided, 
strative. what of its own nature is intrinsically good and neces- 

sary, and what is intrinsically evil. 

So it is that many writers distinguish between two aspects of law, 
the one demonstrative, the other preceptive, and hold that the natural 
law is law in the first sense, not in the second. This is the view ex- 
pressed by Gregory of Rimini (on the Sentences, Bk. II, dist. xxxiv, 
qu. 1, art. 2, shortly after the beginning, § Secundum corollarium), who 
refers to Hugh of St. Victor (De Sacramentis Chnstianae Fidei, Bk. I, 
pt. vi, chaps, vi and vii) and who is followed by Gabriel (on the Sen- 
tences, Bk. II, dist. xxxv, qu. i, art. 1); Almain (Moralia, Bk. Ill, chap, 
xvi) and Corduba (De Consiientia, Bk. Ill, qu. x, ad 2). 

Accordingly, it seems that these authors would grant that the 
natural law is not derived from God as a Lawgiver, since it does not 
depend upon His will, and since, in consequence, God does not, 
by virtue of that law, act as a superior who lays down commands or 


Chrysostom. 

Theophylact. 

Ambrose. 

Cynl. 

Augustine. 


Gregory 

Hugh of St. 
Victor 

Gabriel 

Almain 

Corduba. 



Occam. 


Gerson, 


Peter d’Ailly. 


Andreas a 
Novocastro. 


190 On Laws and God the Lawgiver [Bk. II 

prohibitions. Indeed, on the contrary, Gregory, whom the others 
follow, says that even if God did not exist, or if He did not make use 
of reason,' or if He did not judge of things correctly, nevertheless, if 
the same dictates of right reason dwelt within man, constantly assuring 
him, for example, that lying is evil, those dictates would still have the 
same legal character which they actually possess, because they would 
constitute a law pointing out the evil that exists intrinsically in the 
object [condemned]. 

4. The second opinion, at the opposite extreme to the first, is that 121 
The second opinion: the natural law consists entirely in a divine command 
affirming that the or prohibition proceeding from the will of God as 
divmTandprecep 1 - 5 the Author and Ruler of nature; that, consequently, 
tive. this law as it exists in God is none other than the 

eternal law in its capacity of commanding or prohibiting with respect 
to a given matter; and that, on the other hand, this same natural law, 
as it dwells within ourselves, is the judgment of reason, in that it 
reveals to us God’s will as to what must be done or avoided in relation 
to those things which are conformable to natural reason. 

This is the view one ascribes to William of Occam (on the Sen- 
tences, Bk. II, qu. 19, ad 3 and 4), inasmuch as he says that no act is 
wicked save in so far as it is forbidden by God, and that there is no 
act incapable of becoming a good act if commanded by God; and con- 
versely, . . . ; whence he assumes that the whole natural law consists of 
divine precepts laid down by God, and susceptible of abrogation or 
alteration by Him. And if any one insists that such a law would be not 
natural but positive, the reply is, that it is called natural because of its 
congruity with the nature of things, and not with the implication that 
it was not externally enacted by the command of God. Gerson also in- 
clines to this opinion (Pt. Ill, tract. De Vita Spirituali Animae, Lect. I, 
corols. 10 and 1 1 ; Alphabetum Divmi Amoris, 61, littera E and F) ;' and 
says accordingly (De Vita Spirituali Animae , Lects. II and III), that 
the natural law which exists within us is an expression of the upright 
dictates, not only of the divine intellect, but also of the divine will 
Peter d’Ailly (on the Sentences , Bk. I, qu. xiv, art. 3), too, defends this 
view at length, saying that the divine will is the primary law and 
therefore able to create men endowed with the use of reason but totally 
destitute of law. The same opinion is supported at length by Andreas 
a Novocastro (on the Sentences , Bk. I, dist. xlviii, qu. 1, art. r.) 

These authorities also add that the whole basis of good and evil in 
matters pertaining to the law of nature is in God’s will, and not in a 
judgment of reason, even on the part of God Himself, nor in the very 
things which are prescribed or forbidden by that law. Their opinion 
would assuredly seem to be founded upon the fact that actions are not 

1 [Gerson does not deal with this point very clearly in his Aiphabelum.— Reviser.] 
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good or evil, save as they are ordered or prohibited by God; since God 
Himself does not will to command or forbid a given action to any 
created being, on the ground that such an action is good or evil, but 
rather on the ground that it is just or unjust, [simply] because He 
has willed that it shall or shall not be done, as Anselm ( Proslogion , 
Chap, xi), indicates, saying: ‘That is just which Thou dost will; and 
that is not just which Thou dost not will.’ Such is the view held also 
by Hugh of St. Victor ( De Sacramentis , Bk. I, pt. iv, chap, i); and 
by Cyprian, in a work (De Singulantate Clericorum) attributed to 
him. 

5. However, neither of the opinions above set forth appears to 
me to be satisfactory; and consequently I hold that a 
tion • NotVnfy does middle course should be taken, this middle course 

Ihcat^what Is'good bem g> in m 7 judgment, the opinion held by St. 
or evil, but it also Thomas and common to the theologians. 

and^rohibitions re- My first proposition, then, is as follows : Not only 
garding both good does the natural law indicate what is good or evil, but 
and evil. furthermore, it contains its own prohibition of evil and 

command of good. This is the inference which I draw from the words 
of St. Thomas, in the passage (I.-II, qu. 71, art. 6, ad 4) where he says 
that, in so far as human law 1 is concerned, not all sins are evil simply 
because they are prohibited; but that, with respect to the natural law, 
which is contained primarily in the eternal law and secondarily in the 
judicial faculty 2 of natural reason, every sin is wrongful simply for the 
reason that it is forbidden. In a subsequent passage (ibid., qu. 100, 
art. 8, ad 2), he says that God cannot deny Himself and therefore can- 
not abolish the order of His own justice; by which St. Thomas means 
that God cannot fail to prohibit those things which are evil and con- 
trary to natural reason, Bonaventure(ontheSm^«m, Bk. II, dist.xxxv, 
dub. 4, circa liter am) is of the same opinion; and Gerson (Tr. De Vita 
Spintuali, Lect. II, in entirety, especially coroll. 5) also writes clearly 
to this effect, when he defines the natural reason as follows: ‘The 
natural law in its preceptive character is a sign impressed upon every 
man who is not deficient in the due use of reason, a sign making known 
the divine will that rational human creatures shall be bound to perform 
certain actions or to refrain from other actions, in the attainment of 
their natural end.’ This definition is perhaps more comprehensive than 
necessary, and at present we avail ourselves of it only in so far as it 
serves our purpose. The assertion in question is also assumed to be 
true, by some of the authorities who hold the second of the two 
opinions discussed above; and it is furthermore defended at length by 
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1 [St Thomas, in the passage cited, uses the term ‘positive law’. — T r.] 

* [Su&rez has indualorio, apparently a misprint, as St, Thomas, in the passage cited, employs the 
term iudicalonum — Tr.] 
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Victoria (Relectio XIII: De Pervenientibus ad Usum Rationis, 1 Nos, 

8 et seq). 

6. This proposition may be proved, first, on the basis of the 
The foregoing peculiar nature of law. For the natural law is truly 
proposition is con- law, inasmuch as all the Fathers, theologians, and 
firmed by reasoning, philosophy s0 speak and think of it; but the mere 
knowledge or conception of anything existing in the mind cannot be 
called law, a fact which is self-evident and which follows also from the 
definition of law given above; therefore, .... 

A second argument may be drawn from those actions which are 
evil, in that they are prohibited by human law. For in the case of such 
acts, also, if a man is to be guilty of sin, it is necessary that there be a 
preceding mental judgment indicating that the thing in question is 
evil; yet that judgment has not the nature of a law or prohibition, 
since it merely indicates [a quality] existing within that thing, what- 
ever the source of the quality may be ; hence, by the same reasoning, 
although in those matters which fall within the province of the natural 122 
law as it relates to good or evil actions, a judgment pointing out the 
good or evil involved in a particular thing or act must necessarily pre- 
cede [that act]; nevertheless, such a judgment has not the character 
of a law or of a prohibition, but is merely a recognition of some fact 
already assumed to be true. Accordingly, the act which is recognized 
as evil by the said judgment, is not evil for the reason that it is thus 
considered, but because it actually is evil, and is, in consequence, 
truly adjudged to be so; therefore, that judgment is not a rule of 
evil or of good; and consequently, neither is it a law nor a prohibi- 
tion. 

Thirdly, if the assertion in question were not true, God Himself 
would be subject to a natural law relating to His will; since even in 
God, an intellectual act of judgment logically precedes an act of His 
will, a judgment indicating that lying is wicked, that to keep one’s 
promises is wholly right and necessary [, and so forth] ; and therefore, 
if such an act of the intellect is sufficient to constitute the essence of 
law, then there will be a true natural law, even with respect to God 
Himself. For in such a case, the fact that God has no superior, will 
not serve as an objection, since the natural law is not imposed by any 
superior. Neither is any objection to the argument in question in- 
volved in the identity [of the action of God’s will with' that of His 
intellect], since a distinction in thought is sufficient, in order that God’s 
will may truly be said to be directed to that which is manifested by His 
intellect, and since by that manifestation [the object of the law] is 
proposed [to the will]; so that [such a distinction] suffices to make 


1 [In the Lyons Edition of 1586 and in Simon’s edition, 1696, the title of this Relectio reads: De ee, 
ad quod tenelur homo cum fnmum vemt ad usum rationis. — Tr,] 
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[these intellectual manifestations] law; for that process is said to 
suffice for the essence of law. 

Finally, a judgment showing the nature of a given action is not 
the act of a superior, but may, on the contrary, be that of an equal or 
of an inferior who has no binding power ; and consequently, it is im- 
possible for that judgment to have the nature of a law or of a prohibi- 
tion. Otherwise, a teacher when he points out what is good and what 
is evil, would be imposing a law, an assertion which cannot [truthfully] 
be made. Law, then, is that sort of authority which can impose a bind- 
ing obligation; whereas the judgment in question does not impose an 
obligation, but [simply] points out what obligation should be assumed 
to exist. Therefore, if this judgment is to have the nature of law, it 
must indicate some sort of authority as the source of such obligation. 

7. However, some one may object that these arguments have 
weight only with respect to ‘law 5 [in the strict sense of] the term, and 
may therefore easily be rendered inefficacious by the declaration that 
the natural law is not termed law in the rigorous sense in which law is 
said to be a universal precept imposed by a superior, but is so termed 
for the more general reason that it is a measure of moral good and evil, 
such as law is wont to be. 

But in answer to this objection, I shall argue further that what is 
opposed to the natural law is necessarily opposed to true law and to the 
prohibition of some superior ; so that the natural law, as existing m man, 
points out a given thing not only as it is in itself, but also as being 
forbidden or prescribed by some superior. The consequent is clearly 
true; for if the natural law consists intrinsically in its simple object as 
the latter is in itself, or in the manifestation of the same, then the 
violation of the natural law will not be of itself and intrinsically opposed 
to the law of any superior inasmuch as a man would violate the natural 
law, even independently of all laws imposed by a superior, if he acted 
in opposition to those natural dictates. 

The antecedent, then, may be proved, first, from the words of 
Augustine ( Against Faustus, Bk. XXII, chap, xxvii), when he defines Augustine 
sin thus: ‘It is a word, deed, or desire opposed to the eternal law’, 
and adds that ‘The eternal law is the reason and will of God’; indicat- 
ing that he believes it to be the nature of sin that it should be contrary 
to the strict law of some superior. Wherefore, in another passage, 
Augustine (De Peccatorum Mentis et Remissione , Bk. II, chap, xvi 
[,§23]) says: ‘Nor can that be sin, whatever it maybe, concerning which 
God has not enjoined that it shall not be.’ And, farther on, he adds: 

‘How can [. . .] forgiveness be bestowed by God’s mercy if there is no 
sin; or how can a prohibition by God’s justice not exist, if there is 
sin ?’ his meaning being that it is no less repugnant to reason that sin 
should exist and not be forbidden by God, than that there should be 



On Laws and God the Lawgiver [Bk. II 

need of forgiveness without the fact of sin. This opinion is confirmed 
Ambrose bp the definition of Ambrose (On Paradise, Chap, viii) : ‘Sin is viola- 
tion of the divine law and disobedience to the heavenly mandates . 5 
But an offence against the natural law is sin in the true sense ; therefore, 
such an offence is a violation of a divine and heavenly mandate; and 
consequently, the natural law, as it exists in man, has the force of a 
divine mandate, indicating such a mandate (so to speak) and not merely 
the nature of its own subject-matter. Finally, the words of Paul are 
in agreement with the truth which we are discussing, for he says 
Romans, iv. ( Romans , Chap, iv [, v. 1 5 ]) : ‘Where there is no law, neither is there 

transgression . 5 For clearly, he is speaking of the whole law, not merely 
with reference to ceremonial and judicial precepts, but also with refer- 
ence to the moral precepts which are part of the law of nature ; because 
the teaching of Paul is valid for all law (natural law also being so classi- 
fied), that is to say, the teaching that of itself and without the spirit of 
grace, the law worketh wrath. And thus it is that the passage in 
question is commonly interpreted, since otherwise the doctrine of the 
Apostle would not be complete, a fact which will be brought out more 
fully in our treatise on Grace . 1 He holds, then, that every sin is con- 
trary to some law. This conclusion, moreover, should be understood 
as applying to true preceptive law; both because that sort of law is 
referred to throughout the chapter cited, and also because words ought 
not to be given a strained interpretation without authority or unless 
there exists an urgent necessity. 

8 . Furthermore, the proposition in question 2 may be supported 
by a priori reasoning; since all things which are declared evil by the 
natural law, are forbidden by God, by a special command and by that 
will whose decree binds and obliges us, through the force of His au- 
thority, to obey those [natural precepts] ; and, therefore, the natural law 
is truly a preceptive law, that is to say, onewhich contains true precepts. 

The truth of the consequent is evident. 

The first proof of the antecedent premiss is as follows: God has 123 
complete providence over men; therefore, it becomes Him, as the 
supreme Governor of nature, to prohibit evil and prescribe that 
which is good ; hence, although the natural reason reveals what is good 
and what is bad to rational nature, nevertheless God, as the Author and 
Governor of that nature, commands that certain actions shall be per- 
formed or avoided, in accordance with the dictates of reason. 

Secondly, whatever is contrary to right reason is displeasing to 
God, and the opposite is pleasing to Him; for the will of God is 
supremely just, and therefore, that which is evil cannot fail to dis- 
please Him, nor can that which is righteous fail to please Him, inas- 

1 (Not included in these Selections— Tr] 

1 [i e . the assertion made at the beginning of Section 5 ot this Chapter; supra, p rgi.—Ts. ] 
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much as God’s will cannot be irrational, as Anselm ( Cur Deus Homo , 
Bk. I, chap, viii) saps; consequently, the natural reason which indi- 
cates what is in itself evil or good for mankind, indicates accordingly 
that it is in conformity with the divine will that the good should be 
chosen, and the evil avoided. 

9. One may object that the existence in God of a will which 
. , approves or disapproves, does not imply as a necessary 

Objection. corollary that this will is compelling in a preceptive 

sense. For in the first place, we are not for that reason bound to 
conform to every expression of the divine will that is a matter of 
simple volition; nor even to every approving and efficacious volition; 
but only to those volitions whereby God wills to bind us, as I gather 
from St. Thomas (I. -II, qu. 19 [, art. 11]). Wherefore, by this same 
reasoning, although the works of counsel 1 may be pleasing to God, it 
is not to be inferred on that account that His will commands that they 
be performed. And [similarly] — to take a second example — whatever 
I do .contrary to reason is displeasing to a just man or to one of the 
blessed, and nevertheless their will in the matter is not a command. 

My reply to this objection is, in the first place, that the question 
Solution concerns not simply any complaisant will, but that 

will which is so pleased by something, in so far as it 
is good, that the contrary — or that which is opposed thereto by the 
lack [of some quality], through omission — is displeasing as being evil; 
and the works of counsel are pleasing not in this fashion, but in such 
a way that their opposites, that is, omission to perform them, involves 
no displeasing evil, so that the complaisance with which these works are 
regarded, is called simple will; whereas the former sort of will, accord- 
ing to which one thing is pleasing in such fashion that another thing is 
unrestrictedly displeasing, is held to be will in a more absolute sense. 

Secondly, I reply that such a will must be regarded as existing in 
God as the supreme Governor, and not as it may be found in a just 
individual, whether in this life or in the state of glory. For God, in 
that absolute disapproval or complaisance, wills absolutely that the 
deed in question shall be done or left undone, in so far as relates to 
His office as a just governor; and therefore, this volition is of such a 
nature that through it He wishes to oblige His subjects to perform a 
given action or to leave it unperformed. For the volition under dis- 
cussion cannot be an efficacious volition, willing that a certain action 
absolutely must or must not be performed; since in that case, no action 
could ever be done [or left undone], save in accordance with God’s 
will, which nevertheless is clearly not the fact. Neither is such [a mode 
of willing] proper to the office of Governor, to whom it pertains, to 
will the good in such fashion that evil is [nevertheless] permitted, and 

1 [i.e., counsel of perfection, or Evangelical counsels. — R evises.] 
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secondary free causes are [nevertheless] allowed to use their free wills, 
without let or hindrance. Therefore, the volition in question must be 
binding volition, for it is thus that [God] provides for His subjects in 
this matter, as befits a righteous and prudent providence. 

10. Wherefore the [first] proposition 1 is confirmed; for offences 
against the natural law are said in Scripture to be opposed to the divine 
will. Thus Anselm declared {De V oluntate Dei [, Chap, ii]): ‘Whoever 
resists the natural law, fails to fulfil the will of God.’ The proof of 
this declaration is manifest, since a transgressor of the natural law is, 
in the divine judgment, deserving of punishment; hence, he is a 
transgressor against the divine will — for that slave shall be beaten with 
many stripes who does not the will of his lord, as is said in {Luke, 
Chap, xii [, v. 47]); and therefore it follows that the natural law 
includes the will of God [among its various elements]. Conversely, to 
him who does the will of God, is promised the kingdom of heaven 
{Matthew, Chap, vi [, v. 33]; ijohn, Chap, ii [, v. 17]), a promise which 
must be interpreted as referring particularly to the preceptive will [of 
God], for it is written: ‘If thou wilt enter into life, keep the command- 
ments’; hence, whosoever obeys the natural law does God’s will; and 
therefore, the natural law includes the preceptive will of God. 

The same assertion may be further confirmed, as follows: the 
divine will indicated by an external sign, 2 and as such ascribed by the 
theologians to God, extends even to those matters that pertain to the 
natural law, a fact which one infers from St. Thomas (Pt. I, qu. 19, last 
art.), as well as from Peter Lombard {Sentences, Bk. I, dist. xlv) and 
others, and which is, moreover, self-evident; for whosoever violates 
the natural law draws away from the will of God, and when, in the 
Lord’s Prayer [Matthew, Chap, vi, v. 10] we pray, ‘Thy will be done’, 
we are asking also that it be done in the observance of the natural law; 
therefore, the natural law, as it exists in us, is an indication of some 
divine volition; hence, it is pre-eminently an indication of that volition 
whereby He wills to oblige us to the keeping of that law; and thus it 
follows that the natural law includes the will of God. 

A third confirmation is the fact that a sin against the natural law 
is offensive to God, being characterized, therefore, by a certain infinite 
quality; consequently, it betokens opposition to God, as the Makei of 
that law, for it connotes a virtual contempt of Him; hence, the natural 
law includes God’s will, since without an act of will, no legislation exists. 

The final confirmation is this : the binding force of the natural 
law constitutes a true obligation ; and that obligation is a good in its own 

1 [See Section 5 of this Chapter; sup, a, p 191.— Tr ] 

2 [According to our way of thinking, the divine will properly so called, that, is, the absolute volition 
itself, 111 respect of ivhat God wills, is the voluntas beneplacih, an external indication of the divine will 
is the voluntas sigm, and this term is applied by a process of melonomy to the divine will itself, — 
Reviser ] 
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124 way, existing in point of fact; therefore, this same obligation must 
proceed from the divine will, which decrees that men shall be bound 
to obey that which right reason dictates. 

1 1 . My second assertion is as follows : this divine volition, in the 
The second proposi- form of a prohibition or in that of an [affirmative] 
t'° n 'or T [affimiaHve] comman d> i s no ' t the whole reason for the good or evil 
command is not the involved in the observance or transgression of the 
wh °d le reviHn voWed natura l ^ aw j on t ^ le contrary, it necessarily presup- 
fnthetransgression, poses the existence of a certain righteousness or turpi- 
thetaw^? tmture° f ^ uC ^ e these actions, and attaches to them a special 
on the contrary, It obligation derived from divine law. This second 
presupposes the assertion is drawn from the words of St. Thomas, in 
[such inherent the passages above cited. 

quality]. The first part of the proposition may be deduced 

from an axiom common to the theologians, that certain evils are pro- 
hibited, because they are evil. For if they are forbidden on that very 
ground, they cannot derive the primary reason for their evil quality 
from the fact that they are prohibited, since an effect is not the reason 
for its cause. 

This axiom, indeed, has a basis in the words of Augustine ( On the 
Sermon of our Lord on the Mount, Bk. II, chap, xviii [, § 59]), in the 
passage where he says that there are certain acts which cannot be com- 
mitted with a righteous intention, for example, debaucheries, adul- 
teries, &c.; or more clearly (On Free Will, Bk. I, chap, iii) when he 
quotes Evodius as saying that adultery is not an evil because prohibited 
by law, but rather that the converse is true, [i.e., adultery is so pro- 
hibited, because it is evil], a statement of which Augustine tacitly 
approves. Moreover, the same opinion is held by the Scholastics, 
Durandus (on the Sentences, Bk, II [Bk. I], dist. xlvii, qu. 4, nos. 7 
and 8), Scotus, Gabriel, and others (on the Sentences , Bk. Ill, dist. 
xxxvn), as well as by Cajetan (on I.-II, qu. 100, art. 1), Soto ( De 
Iustitia, Bk. II, qu. iii, art. 2), and other theologians, cited above. We 
have also the clearly expressed opinion of Aristotle ( Nicomachean 
Ethics, Bk, II, chap, vi [, § 18]), who says: ‘There are some passions 
which essentially have their evil nature implied in their very names, for 
example, malevolence, shamelessness, 1 and envy; and a number of 
actions, such as adultery, theft, or murder. For all these and others like 
them are censured because they are intrinsically wicked.’ 

This doctrine also finds support in the metaphysical principle that 
the nature of things is immutable in so far as their essence is concerned, 
and hence also, in so far as concerns the consistency or inconsistency of 
natural properties. For although it is possible that a given thing may 
be deprived of a natural property, or that it may take on that of an 

1 [For tmprudenlia read mpudeitlia . — Tr,] 
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opposite character, nevertheless it is not possible that such a [changed] 
condition should be connatural to that thing; a fact which Victoria 
has brought out at length (Relectio X: De Homtcidio, Nos. 4 et seq.), 
which Soto has touched upon in the passage last cited, and which we 
mention elsewhere (Metaphysic arum Disputationum, 1 Disp. XXXI, at 
the beginning, and De Deo Uno et Tnno, 1 Tract. Ill, bk. ix, chap, 
vi), in treating of created essences. 

There is [also] an a posteriori confirmation of these statements ; for 
if hatred of God, for example, involved no essential and intrinsic evil 
existing prior to its prohibition, then it would be possible for this 
hatred to be unprohibited. For why shall it not be allowed, if it is not 
in itself evil ? Hence, it could be permitted, and it could be righteous. 
But this conclusion is clearly repugnant [to reason. Therefore, such 
an act must be essentially evil.] 

Finally, the truth of this first part of our second assertion is suffi- 
ciently proven by the cause for doubt postulated at the outset [of this 
Book] 2 together with the basic reasons which are stated in the pre- 
ceding Chapter in support of the first opinion. 3 And we shall have more 
to say upon this point when we treat of the indispensable character of 
the law in question. 

12. As for the latter half of this second proposition, its truth may 
be inferred from what we have already said in connexion with the former 
conclusion. For the natural law prohibits those things which are bad 
in themselves; and this law is true divine law and a true prohibition; 
hence it must necessarily result in some sort of additional obligation 
to avoid an evil which is already evil of itself and by its very nature. 
Neither is it irrational to suppose that one may add to an act which is 
of itself righteous, the obligation to perform it ; or that one may add to 
an act of itself evil, the obligation to avoid it. In fact, even when one 
obligation already exists, another may be added thereto, especially if 
it be of a different character, as is clearly true of a vow, a human law, 
and similar matters. Therefore, the law of nature, as it is true divine 
law, may also superimpose its own moral obligation, derived from a 
precept, over and above what may be called the natural evil or virtue 
inherent in the subject-matter in regard to which such a precept is 
imposed. This point will presently be more fully expounded, when we 
reply to the contrary argument. 

13. From the foregoing, then, I conclude and state as my third 
The third proposi- proposition that the natural law is truly and properly 
law is truly and* 1 divine law, of which God is the Author. 

properly [divine] This conclusion follows clearly from the discussion 

Author d G ° d 1S lts set above, and is taken from the works of the 


1 Not included in these Selections —T r ] 2 [In Section i. Chapter i. Seep 144 — Tr.] 

3 1 e,, the opinion set forth at the beginning of Section 2 of Chapter v. Seep 178— Tr] 
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Fathers already cited, as well as from passages in Epiphamus and 
Tertullian, which are to be cited below, and from a work of Plutarch TertuKian, 
(i Comment . In Principe Requin Doctrinam, near the beginning [Ad p,utar ch. 
Principem Ineruditum, 3, p. 780]) 

Moreover, its truth may be demonstrated as follows: the natural 
law may be considered as existing either in God or in man; and as 
existing in God, it implies, to be sure, according to the order of 
thought, an exercise of judgment on the part of God Himself, with 
respect to the fitness or unfitness of the actions concerned, and annexes 
[to that judgment] the will to bind men to observe the dictates of 
right reason. This entire matter has already been sufficiently explained. 
Moreover, it may have been this doctrine that Augustine intended 
to suggest in the passage ( Against Faustus, Bk. XXII, chap, xxvii) 
wherein he said: ‘The eternal law is the divine reason and will com- 
manding the preservation of the natural order, and forbidding its dis- 
turbance.’ 1 For the particle vel is frequently understood in the sense of 
a connective, especially when the words between which it is placed 
are so related to each other that they are not to be separated [m 
meaning]; and this is true of the terms ‘divine reason’ and ‘divine will’, 
with respect to the eternal law; so that Augustine has included both. 

Consequently, we may not approve the assertion of the Doctors 
125 cited in a later passage, 2 namely, the assertion that [the action of] the 
divine will, whereby the natural law is sanctioned, does not presuppose 
the existence of a dictate of the divine reason declaring that a given 
act is righteous, or that it is evil; nor the further assertion that the 
will of God does not presuppose in the object, the existence of an 
intrinsic harmony or an intrinsic discord with the rational nature, by 
reason of which it wills that one thing be done and another avoided. 

For it is evident from our discussion of the second conclusion that such 
suppositions are false and opposed to the essence of the natural law. 

Therefore, although the additional obligation imposed by the 
natural law is derived from the divine will, in so far as it is properly 
a preceptive obligation, nevertheless [such action on the part of] that 
will presupposes a judgment as to the evil of falsehood, for example, or 
similar judgments. However, in view of the fact that no real prohibi- 
tion or preceptive obligation is created solely by virtue of such a judg- 
ment, since such an effect cannot be conceived of apart from volition, 
it is consequently evident that there exists, in addition, the will to 
prohibit the act in question, for the reason that it is evil. 

Wherefore one concludes, finally, that the natural law, as it exists 
m man, does not merely indicate what is evil, but actually obliges us to 
avoid the same; and that it consequently does not merely point out 
the natural disharmony of a particular act or object, with rational 

1 [Not an exact quotation,— Tr.] 2 [1 e , at the end of Section 18, infra, p. 203— Reviser.] 
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nature, but is also a manifestation of the divine will prohibiting that 
act or object. 

14. 1 It remains for us to reply to the argument at the root of the 
A satisfactory two [contrary] opinions. For the whole matter turns 
answer is given to upon the following hypothesis : ‘Even if God does not 
rootoftS^twtTcon- issue the prohibition or commands which are part of 
trary opinions. the natural law, it will still be wicked to lie, and to 


honour one’s parents will still be a good and dutiful act.’ 

Two points must be considered, in connexion with this hypo- 
thesis: one is the question of what conclusion is to be drawn from it, 
once it has been posited; the other is the question of whether the 
hypothesis is admissible. 

To the latter of these queries Bartholomew Medina (on I. -II, 
The reply of Medina T*. 18, art. i) makes the reply that the hypothesis is 
to this fundamental inadmissible, because if it is assumed to be true, a con- 
opposmg argument, tra qi c ti on implied, as follows : lying, for example, 
is not a sin, because it is not forbidden by any law; and it is a sin, 
because it is contrary to reason and essentially incongruous with 


rational nature. 


But, in opposition to this reply, one may urge that in the order of 
thought, such an act is evil, prior to the existence of any prohibition 
against it, by any law, in the strict sense of the term ; that, therefore, 
even though one accepts the hypothesis in question, and so assumes 
that the action is not forbidden by God, it still does not follow that 
such an action is not evil, since by its very nature it does possess this 
quality, apart from any prohibition; and [finally] that for these reasons 
the self-contradictory conclusion mentioned above does not follow. 

15. 2 To this in turn one may reply that, although the negative 
proposition in the said conclusion does not follow on intrinsic grounds 
(as they say), or a priori, it does follow a posteriori and by extrinsic 
principles ; for if the actions in question were not forbidden by God, 
then they would not be displeasing to Him, and consequently they 
would not be evil; yet, from another point of view, they are assumed 
to be evil; and thus the self-contradictory conclusion would indeed 
follow [upon the hypothesis which we are discussing]. Similarly, we 
may argue that, [according to this hypothesis,] if God willed that I 
should hate Him, then surely hatred of God would not be evil; yet, 
if my emotion is one of hatred, it is necessarily evil; and, therefore, 
that same contradictory conclusion would follow. Again, if God willed 
that fire should be cold by nature, that condition would surely result; 
but, since such a condition would be self-contradictory, it is impossible 
that God should will its existence. According to the reply [of Medina], 
then, one assumes that there is an inconsistency involved in the sup- 


1 (The Latin text incorrectly has ‘4 ’.— Tr ] 3 [The Latin text incorrectly has ‘5’.— 1 TR.] 
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position that an act may in itself be evil and yet not be forbidden by 
God. 

However, I do not see that his opinion can properly be supported 
The reply of Medina by drawing [, from the hypothesis in question,] this 
is excluded. inconsistent conclusion that a given action would 

[consequently] be evil and not evil at one and the same time. For, in 
arguing thus, one is guilty of a petitio principii 1 and of reasoning in 
a vicious circle. Hence, another mode of proof must be adopted. 
„ Accordingly, as a result of that hypothesis, whether 

more ’ it be admissible or inadmissible, the sole inference is 

that a certain evil quality residing in a human act, or in the failure to 
perform that act, does not formally consist in a lack of conformity with 
a true precept or law, whether prohibitive or preceptive. Wherefore, 
if this hypothesis is posited, there follows, properly enough, the con- 
clusion that such and. such an action is evil, and not forbidden ; but it 
cannot therefore be inferred that the two conditions are in reality 
separable, which is the only point pertinent to the matter under dis- 
cussion. 

r 6. 2 Nevertheless, one may urge that the foregoing remarks lead 
to the conclusion that, if we assume the truth of the hypothesis that an 
act may be evil independently of the existence of any prohibitory law, 
or prescinding from and putting aside the law, then it will follow also 
that this act is morally evil, since it is assumed to be a free act ; but the 
evil quality of a free act, because of disaccord with rational nature as 
such, is itself a moral evil; so that, consequently, the act in question is 
morally wrong, and not by reason of any prohibitory law ; hence, it is 
also a sin, apart from all question of disaccord with a prohibitive law. 
Thus the entire foundation of the opinion which we have been dis- 
cussing, falls to the ground. 

To this argument, however, some writers, as B. Medina notes in the 
passage cited above, reply by distinguishing between an evil act and a 
sin, on the ground that the former term is more comprehensive and 
does not necessarily imply opposition to any law, which is not true with 
respect to a sin. Wherefore, these authors admit that in the case sup- 
posed the act in question would be evil; but they deny that it would 
be a sin. However, this is a difficult distinction; and it appears to be 
somewhat discordant with the doctrine of St. Thomas, for according 
to that doctrine, sin is nothing other than an action that is evil because 
it deviates from its proper end, that is, evil because, when it is or ought 
126 to be performed in view of some particular end, it does not work duly 
to that end, that is to say, it deviates therefrom. Consequently, if such 
an action is in the moral order and is human, the very fact that it is an 

1 [That tb, assuming in a proof that which has to be proved. — R evises ] 

2 [The Latin text incorrectly has ‘ 6 ’. — Tr.] 
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evil act because of its deviation from right reason makes it a sin, as St. 
Thomas (I.-II, qu, 21, art. 1) declares; for that action deviates from 
the proper end toward which it should be directed, is therefore evil, 
and is consequently a sin. 

Accordingly, other authorities reply that the action in question is 
indeed a sin, but that it does not involve guilt, if it is not contrary to 
law. But this statement, also, would seem to be opposed to the 
opinion of St. Thomas, as expressed in the same question (art. 2), in 
the course of which he says that in the case of free actions, sin and guilt 
are interchangeable terms and differ merely relatively, and as a matter 
of terminology. For a given act is termed a sin with reference to the 
fact that it deviates from its end ; whereas it is called guilt with reference 
to the agent to whom it is imputed. But a free act, by virtue of the 
very fact that it is free, is imputed to an agent ; hence, if it is both free 
and evil, it is in consequence a sin and involves guilt ; and, therefore, 
even in the case supposed, and apart from the law of God, such an act 
would involve guilt. And thus, all the arguments set forth above [as a 
solution to the difficulty] in question, are bereft of force. 

17. 1 Therefore, my own reply [with regard to that difficulty] is 
The true reply to that in any human act there dwells some goodness 
the difficulty, or e vil, in view of its object, considered separately in 
so far as that object is in harmony or disharmony with right reason; 
and that, in its relation to right reason, such an act may be termed an 
evil, and a sin, and a source of guilt, in view of the considerations above 
mentioned, and apart from its relation to law, strictly speaking. In 
addition to this [objective goodness or wickedness], human actions 
possess a special good or wicked character in their relation to God, in 
cases which furthermore involve a divine law, whether prohibitory or 
preceptive; and in accordance with such laws, these acts may in a 
special sense be said to be sins or to involve guilt in the sight of God, by 
reason of the fact that they transgress a true law of God Himself. It 
was to this special form of wickedness that Paul [ Romans , Chap, iv, 
v. 15] apparently referred in the term ‘transgression’, when he said: 
Tor where there is no law, neither is there transgression. 5 

A human action, then, opposed to rational nature, will not be 
characterized by this latter type of depravity, if one grants the sup- 
position that God does not [positively] forbid this particular action; 
tor, under such circumstances, it does not involve that virtual contempt 
of God which is involved in the violation of a law with respect to the 
legislator, as Basil declares (on Psalms , xxviii) in commenting upon the 
text: ‘Bring to the Lord glory and honour.’ The words of Paul 
( Romans , Chap, ii [, v. 23]) are in accord with this belief, when he says : 
‘By transgression of the law, thou dishonourest God.’ Wherefore, 

1 [The Latin text incorrectly has 1 7 — Tr.] 
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Augustine lias said (On True Religion, Chap, xxvi) : ‘A prohibitory law 
redoubles [the guilt incurred through] all sins committed.’ And in 
connexion with this statement, he adds: Tor it is not a simple sin to 
be guilty, not merely of that which is evil, but also of that which is 
forbidden.’ 

18. 1 It is in this sense that St. Thomas (I.-II, qu. 71, art. 6, ad 5), 
too, seems to distinguish between a sin as contrary to reason, and a sin 
as an offence against God, holding that in the former aspect it is 
treated by the moral philosophers, and in the latter aspect by the 
theologians. In the first case, then, the evil act would be a sin and 
would involve guilt in the moral order, but not in a theological sense, 
that is to say, not in relation to God. A similar interpretation 
should be given, so it seems, to the words of St. Thomas when, in the 
passage above cited, he answers the fourth objection, saying that the 
sins in question, in relation to the eternal law, are evil because for- 
bidden ; evil, surely, with that theological wickedness (so to speak) which 
such an act would not possess, unless it had been forbidden. Thus it 
is, apparently, that we must understand the argument which he appends, 
and which otherwise would be obscure. For, after saying that every sin 
is evil because forbidden relatively to the eternal law, St. Thomas adds 
[ibid., ad 4] : Tor by the very fact that [such an act] is inordinate, it is 
repugnant to the natural law.’ This argument seems to prove that the 
sin is prohibited because evil, rather than the converse proposition, 
That is true, in speaking of the evil of irregularity in the moral order; 
and nevertheless, by reason of such irregularity, the eternal law is 
imposed, together with a divine prohibition in relation to which such 
a sin has a particular repugnance ; and consequently that sin is also 
characterized by a special depravity which it would not possess if the 
divine prohibition had not intervened, and it is in view of this de- 
pravity that the character of sin considered theologically becomes 
complete, as well as that of absolute culpability in the sight of God. 
Victoria and some other theologians have apparently spoken to the 
same effect. And accordingly, the replies [of opponents] set forth 
above are without force save that which consists solely in words. 

1 9. 2 Therefore, from the hypothesis in question, if it is thus 
explained and its truth conceded, there can be drawn no conclusion 
opposed to our opinion, nor to the arguments by which we have proved 
that opinion. For, admitting the soundness of such a supposition, in 
the sense explained, nevertheless the natural law, thus viewed, truly and 
properly forbids anything in human actions which is in itself evil or 
inordinate; and if no such prohibition existed, that action would not 
possess the consummate and perfect character (so to speak) of guilt and 

[The Latin text incorrectly has ‘8 ’.— Tr ] 2 [The Latin text incorrectly has ‘9 ’.— Tr.] 
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of an offence against God, which, undeniably exists in actions that are 
contrary to the natural law as such. 

[20.J Moreover, in order that it may be entirely clear wherein 
Whether God can ^ ne prohibition can intrinsically and essentially 
haveab s r tained C from be a characteristic of the natural law, we should turn 
prohibiting by His t0 the exposition of a second point, namely whether 
thTngs^hichare the hypothesis under discussion is admissible, i.e., 127 
opposed to natural w hether it is admissible that God by an act of His 
' sasu ''' own will has abstained from imposing, in addition, 

His own law that prescribes or forbids those things which in any case 
fall under the dictates of natural reason. 

Two possible ways of speaking may be considered in connexion 
with this hypothesis. 

In the first place, we may say, indeed, if we have in mind the 
The first and absolute power of God, that He can abstain from lay- 
affirmative opinion. j n g down such a prohibition, since no implied contra- 
diction is evident in this statement, as would seem to be proved by 
the arguments accumulated by William of Occam, Gerson, and others 
in defence of their opinion. Nevertheless, such cannot possibly be the 
case, if we have in mind the ordinary law of divine providence, that is, 
the law which is in harmony with the nature of things ; for this assertion 
at least is proved by the arguments opposed [to the assumption in ques- 
tion] and adduced in favour of our own opinion; and it is also strongly 
supported by Scripture and by the Fathers. Indeed, that same asser- 
tion would seem to provide an argument sufficiently strong, in favour 
of asserting that the natural law includes a true command of God, 
because the natural law is that law which harmonizes with the nature 
of things. 

21. 1 Another way of arguing may be as follows: the hypothesis is 
A second o inion absolutely inadmissible, because God cannot fail to 
denying that the ’ prohibit that which is intrinsically evil and inordinate 
Isa<i ' in rational nature ; neither can He fail to prescribe the 
contrary. Such is clearly the opinion of St. Thomas 
(I. -II, qu. 72, art. 6, and more clearly ibid., qu. 100, art. 8, ad 2), inas- 
much as he says that the decree of divine justice with regard to this 
[natural] law is immutable, a statement which cannot be taken as re- 
ferring to an immutability existing solely on the assumption of a [divine] 
decree; for in that sense every decree of God in connexion with any 
positive law whatsoever, is immutable. Therefore, St. Thomas must be 
speaking of immutability in an absolute sense. Hence, he holds that God 
cannot abandon the order of His justice in this matter, just as He can- 
not deny Himself or be unfaithful to His promises. The same opinion 
is clearly supported by B. Medina [on I.-II, qu. 18, art. 1]; and, more 

1 [The Latin text incorrectly has 1 n'.— T r.] 
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fully, in the aforecited Relectio XIII : De Pervenientibus ad usum rationis, 1 
nos. 9 and 10, part ii, by Victoria, in the passage where the latter holds 
that it is neither probable nor intelligible that any one could sin and 
not be under some superior and some precept, or law, of that superior. 
Accordingly, just as it is impossible that a man possessing the use of 
reason should be unable to sin, or that he should be under no superior, 
even so, [Victoria] believes it is equally impossible that God should be 
able to abstain from prohibiting those things which are evil in them- 
selves, or from prescribing those which are necessary to natural recti- 
tude. Finally, the reasoning whereby we have proved that God is in 
fact the Author of this law [of nature], proves also that such a law is 
necessary, in an absolute sense, inasmuch as God cannot fail to be dis- 
pleased with actions of the sort in question, as befits His goodness, 
justice, and providence. 

22. 2 However, in order that the above argument may be eluci- 
„ . dated, the following objection is raised: a divine com- 

Objection. , . r ° J ... . . 

mand is an act of the will or at least presupposes the 
existence of volition and derives its origin therefrom; and the divine 
will is free in all of its external actions; hence, it is free even with 
respect to the act of volition in question; consequently, it is able to 
refrain from performing that act; and, therefore, it is able to refrain 
from imposing the precept under discussion. 

To this objection, some persons reply that it suffices for the 
The solution offered existence of the natural law, that there should be a 
by some. natural dictate of the divine intellect whereby it 

judges that these evil actions should be avoided, and the good actions 
performed. For, in regard to those things which of themselves and 
intrinsically possess such qualities, that dictate is not a free act, but a 
necessary one ; from the said dictate of divine and eternal law, m this 
matter, there necessarily issues a certain participation therein by the 
rational creature, assuming that he has indeed been created; and from 
this participation and derivation, without any further act of the divine 
will, there flows forth to the rational creature, as a natural consequence 
(so to speak), a special obligation, because of which he is bound to fallow 
right reason as an indicator of the eternal rule that dwells in God. 
Accordingly, whatever may be true of the free actions of the divine 
will, this obligation and these prohibitions are necessary effects of the 
divine reason. 

However, this reply is unintelligible, since the mere dictate of 
This reply is re- intelligence apart from will, cannot have the nature of 
J ected - a precept with respect to another being, nor can it 

impose upon that being, a particular obligation. For an obligation is a 
certain moral impulse to action; and to impel another to act is a work 

1 [See note supra, p. 192 — Tr.] 1 [The Latm text incorrectly has ‘12 ’. — Tr.J 
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of the will. Moreover, the entire obligation in question does not 
transcend the force of the object, which is in itself good or evil, and 
from which the action involved derives its own essential goodness or 
evil; and the judgment of the reason 1 merely has the office of applying 
and pointing out this object. 2 Finally, the natural reason, by pointing 
out good and evil, has no more extensive nor stronger binding force 
because it is a participation of the divine reason, than it would possess 
in itself and viewed as being non- derivative. 

23. 3 Therefore, I hold with Cajetan (on I. -II, qu. 100, art. 8), 
that although the divine will is absolutely free in 
theobjectton; it is its external actions, nevertheless, if it be assumed 
shown h °^’ e I ” c s P‘^ that this will elicits one free act, then, it may be 128 
divine freedom, God necessarily bound, in consequence, to the performance 
canrnrf fad to pro- 0 f another action. For example, if through the divine 
those thing^wWch will an unconditional promise is made, that will is 
are intrinsically obliged to fulfil the promise; and if it be the divine 

" vl ' will to speak, or to make a revelation, that will must 

of necessity reveal what is true. In like manner, if it is the divine will 
to create the world, and to preserve the same in such a way as to fulfil 
a certain end, then there cannot fail to exist a providential care over 
that world; and assuming the existence of the will to exercise such 
providential care, there cannot but be a perfect providence, in harmony 
with the goodness and wisdom of the divine will. Accordingly, assum- 
ing the existence of the will to create rational nature [in such fashion 
that it shall be endowed] with sufficient knowledge for the doing of 
good and evil, and with sufficient divine co-operation for the perform- 
ance of both, 4 God could not have refrained from willing to forbid that 
a creature so endowed should commit acts intrinsically evil, nor could 
He have willed not to prescribe [, for performance by that creature,] 
the necessary righteous acts. For just as God cannot lie, neither can 
He govern unwisely or unjustly; and it would be a form of providence 
in the highest degree foreign to the divine wisdom and goodness, to 
refrain from forbidding or prescribing to those who were subject to 
that providence, such things as are [, respectively,] intrinsically evil, or 
necessary and righteous. 

Therefore, in the [alleged] argument, we must make a distinction 
as to the minor premiss. For, absolutely speaking, God could have 
refrained from laying down any command or prohibition ; yet, assum- 
ing that He has willed to have subjects endowed with the use of 
leason, He could not have failed to be their lawgiver — in those matters, 

1 fi e . the judgment of the reason by which the obligation was assumed to be created — ‘ Tit,] 

[1 e , it has not the office of endowing such objects with an essentially good or evil character — Tr ] 

3 [The Latin text incorrectly has ‘ 13 *. — ■* Tr ] 

4 [The thought of Sudrez should not be misunderstood. lie does not mean that God co-operates in 
evil db such, but that lie co-operates in the physical act of the sinner — Reviser.] 
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at least, which are necessary to natural moral rectitude. In like manner, 
the arguments suggested above are sufficiently cogent, since God 
cannot fail to hate that evil which is opposed to right reason, and 
since, moreover, He entertains this hatred, not merely as a private 
individual, but also as Supreme Governor; therefore, because of this 
hatred, He wills to bind His subjects lest they commit such evil. 

24. 1 Secondly, however, the objection is raised, that the will of 
Another objection, the lawgiver does not suffice for the completeness of 
The solution of this ] aW) unless a publication, or declaration, of that will 
course of which't is also takes place; and there is no reason which makes it 
shown what de- obligatory that God should declare His will; hence, 
natural law God is it is possible that He may retrain from making such a 
obliged to give, m declaration, since He is free to refrain ; and, therefore, 

order that men may . . . tt , . 

be bound by that it is possible that tie may not establish the law m 
i aw - question, nor create any binding obligation through 

it, inasmuch as no obligation exists, independently of the declaration. 

To this second objection I shall reply, in the first place, that if 
that volition on the part of God is essential to a fitting and prudent 
providence and government over mankind, it is in consequence neces- 
sary that, by virtue of this same providence, that divine volition shall 
be capable of being made known to men; and this process is sufficient 
for the nature of a precept and of law, nor is any other form of declara- 
tion necessary. Wherefore, it may further be stated that this very 
faculty of judgment which is contained in right reason and bestowed 
by nature upon men, is of itself a sufficient sign of such divine volition, 
no other notification being necessary. The proof of the foregoing is 
as follows: the faculty of judgment contained in reason, of itself 
indicates the existence of a divine providence befitting God, and 
morally necessary for His complete dominion and for the due subjec- 
tion of mankind to Him, within which providence the legislation in 
question is comprehended. Moreover, for this same cause, it is re- 
vealed by the light of natural understanding, that God is offended by 
sins committed in contravention of the natural law, and that the judg- 
ment 2 and the punishment of those sins pertain to Him. Hence, this 
natural light is of itself a sufficient promulgation of the natural law, not 
only because it makes clearly manifest the intrinsic conformity or non- 
conformity of actions [with respect to that law,] a conformity and non- 
conformity which are indicated by the increate light of God ; but also 
because it makes known to man the fact that actions contrary [to the 
law so revealed] are displeasing to the Author of nature, as Supreme 
Lord, Guardian and Governor of that same nature. This, then, suffices 
for the promulgation of the law under discussion, as St. Thomas has St. Thomas. 

1 [The Latin text incorrectly has 1 14’ — Tr.] 

2 [The text has indicium, evidently a misprint for indicium. — Tr ] 
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held (I.-II, qu. 90, art. 4, ad 1). On this account, moreover, the 
natural law is called the law of the mind, as has been noted by Epi- 
phanius ([. Panarium Adversus LX XX] Haereses, Bit. LXIV, in words 
quoted from Methodius, at end of that section [Haeres. liv, no. loci]), 
and as Tertullian suggests ( Contra [ Adversus ] Judaeos, Chap. ii). 

However, certain difficulties and certain rather obscure questions 
still remain in connexion with this matter. One question is this: does 
a transgression of the natural law, as we have explained such a trans- 
gression, involve any special kind of evil, distinct from that which the 
act would involve (according to the hypothesis discussed above) solely 
by reason of its non-conformity with rational nature as such ? Further- 
more, if that evil is of a special kind, what is its quality, and to what 
extent is its existence due to the force of the natural law ? Again, one 
may ask whether it is possible to be invincibly ignorant of this special 
aspect of the natural law; and whether, assuming the existence of such 
ignorance,, the commission of an act contrary to reason would be an 
offence against God; and whether it would involve infinite wickedness, 
that is to say, whether it would be a mortal sin. But these questions 
pertain rather to the subject-matter of sins, 1 and, accordingly, I shall 
pass over them for the present, so that we may not digress too widely 
from our [immediate] purpose. Meanwhile, Victoria (aforesaid Relectio, 129 
De Pervenientibus ad Usum Rationis), Gerson (De Vita Spintuali, said 
Lectio II, a little before the First Corollary) and other authors already 
cited may be consulted. 


CHAPTER VII 

WHAT IS THE SUBJECT-MATTER DEALT WITH BY NATURAL LAW; OR, 
WHAT ARE THE PRECEPTS OF THAT LAWf 

I. We assume from the foregoing discussion that the subject- 
matter of natural law consists in the good which is essentially righteous, 
or necessary to righteousness, and the evil which is opposed to that 
good; in the one, as something to be prescribed, in the other, as some- 
thing to be forbidden. 

The proof of this assumption is as follows: since the law in 
question is true law and God is its Author, it cannot be other than 
righteous ; and, therefore, it cannot prescribe anything save that which 
is righteous, neither can it prohibit anything which is not opposed to 
righteousness. Moreover, this law prescribes that which is in harmony 
with rational nature as such, and prohibits the contrary; and it is 
evident that the former 2 is not otherwise than righteous. 

1 [SuArez has reference here to his Disp xv, De Peccalis of Tract De Fide, not included in these 
Selections — ' Tr ] 

2 [1 e. that which is in harmony with rational nature, as such.— T r.] 
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Indeed, the natural law differs from other laws in this very respect, 
The difference be- namely, that the latter render evil what they prohibit, 
tween the natural while they render necessary, or righteous, what they 
and other laws. prescribe; whereas the natural law assumes the exis- 
tence in a given act or object, of the rectitude which it prescribes, or 
the depravity which it prohibits. Accordingly, it is usual to say that 
this law forbids a thing because that thing is evil, or prescribes a thing 
because it is good. We have already touched on this point, in the pre- 
ceding Chapter. 

2. The difficulty then turns upon the question of whether or not 
every moral good, and every contrary evil fall within 
the range of the natural law. 

For certain authorities have declared that the sub- 
ject-matter of this law includes only general and self- 
evident principles concerned with goodness or evil in 
the moral sense, such principles as : ‘one must do good, 
The opinion of those and shun evil’; ‘do not to another that which you 
wmnwnly appii°c" ly would not wish done to yourself 5 , and that it does not 
able, general prin- include the conclusions drawn from these principles, 
range of the natural as for example: ‘a deposit must be returned’; ‘usury 
law. must be shunned. 5 St. Thomas (I. -II, qu. 94, art. 2), is 

frequently cited in defence of this opinion, as is also 
Durandus (Tract. De Legibus). I have not been able to secure the 
work of the latter, but Torquemada (on Decretum, Pt. I, dist. 1, can. 
vii, no. 3) refers to him. Other jurists, too, support the same view to 
such a degree that, in their opinion, [even] the Commandments of the 
Decalogue embody principles, not of the natural law, but of the ius 
gentium , which these authorities regard as possessing a different charac- 
ter. Soto ( De lustitia, Bk. I, qu. v, art. 4) apparently inclines to this 
same opinion, as I shall point out more fully in the following Chapter. 
Moreover, the authors cited appear to base their stand upon a 
manner of speaking employed by the Roman jurisconsults, who do not 
attribute to the natural law those actions which are dictated by reason 
and solely through a process of rational reflection, as may be gathered 
from various passages of the Digest (I. i. 1, 2, 3 and 9, and others, also 
XVI. iii. 31). 

3. The basis of the opinion above set forth may, in the first 
place, be the fact that the natural law is one to which nature itself gives 
an immediate inclination ; and only first principles are of this kind, since 
those which are arrived at through reasoning have rather their origin 
m man himself. Hence, even with respect to habits themselves, a dis- 
tinction must be drawn between a habit of applying principles and 
one of applying conclusions. In the second place, the law which deals 
with first principles is absolutely immutable, both in its essence, and 
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also from the standpoint of mankind, since ignorance of it is impossible; 
but that law which is concerned with conclusions, is mutable, and 
ignorance thereof is possible. Thirdly, if the opinion in question 
were not correct, even the virtuous acts prescribed by men would 
pertain to the natural law, since they are drawn from that law by a 
process of reasoning. Fourthly, if the said opinion were incorrect, 
the ius gentium would not be distinguishable from the natural law; but 
would on the contrary be a part or a subdivision of the latter. 

4. Nevertheless, we must assert that the natural law embraces all 
The sti n is precepts or moral principles which are plainly charac- 
answered *; 1 Tnd it is terized by the goodness necessary to rectitude of 
shown that the conduct, just as the opposite precepts clearly involve 

natural law em- ,. J 1 . -ii 

braces ail moral moral irregularity ox wickedness. 

precepts which are This is the opinion of St. Thomas (I.-II, qu. qi, 
ized by the right- art. 2; qu. 94, arts. 2 and 4 [art. 3J; qu. 95, art. 2; 

eousness necessary qu _ 100. arts, i, 2, and 3), as set forth in several 
to virtuous conduct. 1 r , 

passages, m connexion with which Cajetan, Conrad 
Koellin and other commentators express a like view; as does Soto, 
also ( De lustitia, Bk. I, qu. iv, art. 2; qu. v, arts. 1 and 2; Bk. Ill, qu. i, 
arts. 2 and 3). One gathers that the theologians cited m the preceding 
Chapter are of the same mind. And this is also true of Torquemada 
(on Detretun , Pt. I, dist. 1, can. vi, in many articles, especially the first 
and last) and Covarruvias (on Sext, rule peccatum , Pt. II, § 11, no. 4); as 
it is of Aristotle ( Nicomacbean Ethics, Bk. V, chap, vii), in the passage 
where he divides all law into two kinds, natural and legal, including 
under the former head all that which involves necessary and immutable 
truth. Cicero expresses this same view, m his work {On Invention, 

Bk. II [, chap, xxn]), defining the natural law as, ‘That which is im- 
parted to us, not by mere opinion, but by a certain innate force, as is 
the case with religion, piety,’ &c. Isidore (Etymologies, Bk. V, chap. 111 
[chap, iv]), too, is of a similar mind, when he expounds the natural law 
by means of still other illustrations. Augustine (On Free Will, Bk. I, 
chap, iii) expresses himself in like manner, in that he classifies adultery 
as being contrary to natural law, 1 for the same principle would apply 
to every offence of a similar sort. Finally, the conclusion in question 
may be deduced from the Psalms (iv [, w. 6-7]) : ‘Who sheweth 130 
us good things ? The light of thy countenance, 0 Lord, is signed upon 
us.’ For we rightly conclude from this passage that all those things 
which natural enlightenment makes evident, pertain to the natural 
law. This conclusion may be confirmed from the words of Paul, m his 
Epistle to the Romans, Chap, ii [,v. 14]: ‘The Gentiles who have not 
the law do by nature those things that are of the law’; whence he 
infers that the Gentiles are a law to themselves; yet those things which 

1 [This is a rather loose paraphrase of Augustine’s reasoning — Tr.] 
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are clearly recognized by means of natural enlightenment, whether 
they be recognized with or without reflection, are rightly said to be 
produced by nature; therefore, . . . 

5. The assertion in question 1 may also be demonstrated by reason- 
The assertion in i n g- For those things which are recognized by means 
question is con- of natural reason, may be divided into three classes, 
firmed by reasoning. jq rstj some Q f them are primary and general prin- 
ciples of morality, such principles as : ‘one must do good, and shun evil’, 
£ do not to another that which you would not wish done to yourself’, 
and the like. There is no doubt but that these principles pertain to 
the natural law. Again, there are certain others, more definite and 
specific, which, nevertheless, are also self-evident truths by their very 
terminology. Examples [of the second group] are these principles: 
‘justice must be observed’; ‘God must be worshipped’; ‘one must live 
temperately’ ; and so forth. Neither is there any doubt concerning [the 
fact that] this group [comes under the natural law], a point which will 
become evident, a fortiori, as a result of the discussion that is to follow. 
In the third class, we place those conclusions which are deduced from 
natural principles by an evident inference, and which cannot become 
known save through rational reflection. Of these conclusions, some are 
recognized more easily than others, and by a greater number of persons ; 
as, for example, the inferences that adultery, theft, and similar acts 
are wrong. Other conclusions require more reflection, of a sort not 
easily within the capacity of all, as is the case with the inferences that 
fornication is intrinsically evil, that usury is unjust, that lying can 
never be justified, and the like. 

The assertion set forth above may, then, be understood as applic- 
able to all these [principles and conclusions]; for all of them pertain to 
the natural law. And if this truth is established with regard even to the 
conclusions of any one of these classes, then, the same truth will, a 
fortiori, be established with regard to the other conclusions mentioned, 
provided only that a degree of evidence involving certainty is reached. 

6. Therefore, the proof follows; first, by a process of induction. 
For the precepts of the Decalogue are precepts of natural law, a fact 
accepted by all. Yet they do not all embody self-evident principles. 
On the contrary, some of them require reflection, as is also evident 
This point is still more clear with regard to many natural precepts 
which are included within those of the Decalogue; as, for example, 
the prohibitions against simple fornication, against usury and against 
vengeance inflicted upon an enemy by one’s own authority, all of which 
according to Catholic doctrine, indubitably pertain to natural law. In 
like manner, the affirmative commands to keep vows and promises, to 
give alms out of one’s superfluous possessions, to honour one’s parents, 

1 [ Vide the first sentence of Section 4 of this Chapter; supra, p. 210. — Tit.] 
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are natural precepts, not only according to the faith, but also according 
to the philosophers and all right-thinking persons. Yet the conclusions 
[leading to these precepts] are not reached without reflection and, in 
some cases, a great deal of elaborate reasoning. 

Secondly, we may advance the argument that all the [acts] dealt 
with by these principles and conclusions , 1 are prescribed because they 
are righteous, or forbidden because they are evil, while the converse 
[i.e., that they are righteous because prescribed, or evil because for- 
bidden] is not true ; therefore, the said [acts] do not fall under positive 
law; and, consequently, they do come under natural law. For, as I 
have noted above, there is no branch of law outside [of these two]. 
The truth of the first consequent is evident from the fact that a posi- 
tive law is properly one which involves additional obligation, beyond 
what is demanded by the intrinsic character of the subject-matter ; for, 
as Aristotle has said [Nicomachean Ethics, Bk. V, chap, vii], positive 
law concerns those things which were of no import, before the enact- 
ment of the law. The truth of the antecedent is also clear. For the 
truth of a principle cannot stand, apart from the truth of the conclu- 
sion that is necessarily drawn [therefrom] ; accordingly, if a conclusion 
relating to righteousness necessarily follows, from natural principles, 
then, even apart from any external law, that conclusion is righteous 
■per se and by its intrinsic force; and therefore, when a law is [justly] 
applied [to such matter], it is applied because its object is necessarily 
righteous; the converse is also true, in the case of prohibitions and 
that which is [necessarily] evil. 

7 . Thirdly, no one is doubtful as to the primary and general prin- 
ciples; hence, neither can there be doubt as to the specific principles, 
since these, also, in themselves and by virtue of their very terminology, 
harmonize with rational nature as such; and, therefore, there should 
be no doubt with respect to the conclusions clearly derived from these 
principles, inasmuch as the truth of the principle is contained in the 
conclusion, and he who prescribes or forbids the one, necessarily pre- 
scribes or forbids that which is bound up in it, or without which it 
could not exist. Indeed, strictly speaking, the natural law works more 
through these proximate principles or conclusions than through uni- 
versal principles; for a law is a proximate rule of operation, and the 
general principles mentioned above are not rules save in so far as they 
are definitely applied by specific rules to the individual sorts of acts or 
virtues. 

Finally, all these precepts proceed, by a certain necessity, from 131 
nature, and from God as the Author of nature, and all tend to the same 
end, which is undoubtedly the due preservation and natural perfection 
or felicity of human nature; therefore, theyallpertain to thenaturallaw. 

1 [A rather free rendering of tilts tnetnbus (those members [of the threefold classification]).— T r.] 
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8. Gratian ( Decretum , Pt. I, dist. 1, at beginning), indeed, adds 
that the natural law is that which is contained in the law and the 
Gospel. If this is true, not only the precepts which we have men- 
tioned, but also the precepts which God transmitted through Moses, 
or which Christ laid down in the New Law, will come under the natural 
law; for these precepts are embodied in the Gospel and the [Old] 
Law. The Gloss, tacitly replying to this remark of Gratian, contains 
m connexion with that passage a comment that the natural law is 
therein called by Gratian the divine law, a comment which indicates 
that [the natural law, as interpreted by Gratian] includes not only the 
natural divine law, but the positive divine law as well. This view is 
adopted by several of the jurists, also. Moreover, St. Thomas says (on 
the Sentences, Bk. IV, dist. xxxm, qu. 1, art. 1, ad 4) that The term 
“natural” is sometimes applied, not only to that which is derived from 
an intrinsic principle, but also to that which is infused and impressed 
by a Superior Agent, namely, God; and it is so interpreted by Isidore, 
when he says that what is contained in the Law and the Gospel is 
natural law.’ For the words in question, although they are taken not 
from Isidore, but from Gratian [ Decretum , Pt. I, dist. 1], are apparently 
based upon a passage of Isidore {Etymologies, Bk. V, chap, ii), which 
Gratian cites just below in Chapter One of the same distinction of 
the Decretum, and which reads : ‘AH laws are either divine or human ; 
divine laws are founded upon nature, human laws upon custom.’ 

Nevertheless, the interpretation in question is apparently not the 
one supported by the Fathers cited above. For, in the first place, they 
explain with sufficient clarity the kind of natural law to which they 
have reference, namely, that which is common to all nations and which 
has been established by natural instinct, not by any decree; a distinc- 
tion by means of which they differentiate it from the civil law, Where- 
fore, these same authorities are clearly speaking of the law (tus), or 
rather, of the legal rules {legibus), whereby men have from the begin- 
ning been governed, whether by virtue of the strictly natural estab- 
lishment of these rules, or else by their establishment on the basis of 
natural [principles]. The said authorities, then, do not include [under 
the natural law] supernatural or positive divine law. Neither is it 
probable that they include, under the term, ‘natural law’, all the cere- 
monies of the Old Law, or the ordinances relating to the Sacraments, 

9. Accordingly, I maintain that Gratian does not say that the 

The words of natural law includes all those things which are con- 
Gratian are ex- tained in the Law and the Gospel; neither does he so 
plamed ‘ describe or define the natural law. He merely asserts 

that it is comprehended within the [Old] Law, at least in so far as 
relates to its moral precepts and the precepts of the two Tables; and 
also within the Gospel, both in so far as the Gospel {Matthew, Chap, v) 
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expressly confirms and expounds the precepts of the Decalogue, and 
in so far as the whole of the natural law is virtually contained in that 
Matthew, vii. principle which is laid down in the first of the Gospels ( Matthew , Chap. 

vii [, v. 12]): ‘Whatsoever you would that men should do to you, do 
you also to them.’ This last text especially, seems to have been in 
Gratian, Gratian’s mind; so that his words should be assembled as follows 
[. Decretum , Pt. I, dist. 1]: The natural law is the rule whereby each of 
us is commanded to do to another, what he would wish done to him- 
self, a rule which is contained in the Law and the Gospel. 1 Hence, 
Christ, according to the Gospel, has said : [‘All things therefore what- 
soever you would that men should do to you, do you also to them. 
For this is the law and the prophets.’] 

st. Thomas. The explanation given by St. Thomas (I. -II, qu. 94, art. 4, ad r) 

Torquemada. is very similar; as is also that of Torquemada (on Decretum , Pt. I, 
dist. 1, art. 3, ad 4), although he does not speak consistently, for he 
favours now one interpretation, now another, and first rejects the 
opinion expressed in the Gloss, later approving the interpretation of 
St. Thomas. St. Thomas, in Article 4, an interpretation which, subsequently, he 
has undoubtedly repudiated. 

However, it remains to be explained at this point, whether all the 
conclusions which are clearly drawn from the principles of the natural 
law are, in an absolute sense, an integral portion thereof; and what, or 
how necessary, — that is to say, how evident, — a connexion between the 
two must exist in order to bring about their inclusion therein. This 
point, indeed, will in part be more easily disposed of, [than if we were 
to discuss it here independently,] when we reply to the foregoing 
arguments, and in part when we demonstrate in subsequent chapters 
the immutability of the natural law. 

10 In regard to the bases of the contrary opinion, I deny, in the 
first place, that St. Thomas was of this opinion. The fact that he did 
not take such a view, has been made sufficiently clear by the foregoing 
Soto. discussion. Nor was Soto’s opinion different [from that of St. Thomas], 

as Soto himself has quite fully explained ( De Justitia, Bk. Ill, qu. i, 
art. 3). As to that held by the jurists, this is a point which I shall discuss 
in the following Chapter. 

Moreover, my reply to the first argument 2 [in defence of the 
contrary opinion] is as follows: whatever is the result of a necessary 
dictate of the natural reason, is, as a matter of necessity, consequent 
upon nature, and is derived from a natural inclination, whether the 
said dictate be formulated directly, or indirectly through reflection. 
For not only the inclination which is a direct product [of the natuial 

1 [This sentence is a paraphrase of, rather than a quotation from Gratian Likewise from Gratian 
is the succeeding sentence, including the bracketed verse 12 from St, Matthew Chap yui, for which 
Suarez wrote simply ‘etc ' — T r ] 

1 [V ide Section 3 of this Chapter ; supra, p. 209 — Tr.] 
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reason], but also that which is indirectly consequent thereon, flows 
from nature; and not only the internal principle of the impulse, but 
also the impulse itself, and the end that it seeks, are natural. Further- 
more, the moral question, that is, the obligation, is little affected by 
the fact that reflection is or is not involved, provided that the obliga- 
tion itself has an intrinsic connexion with the object [of the impulse], 
and with nature as well. 

As to the second argument, 1 I shall demonstrate below that the 
natural law is not, strictly speaking, mutable, although certain pre- 
132 cepts of that law may involve subject-matter that is more or less 
mutable, a fact which does not alter the formal character of the law. 

II. In connexion with the third argument, 1 a special difficulty is 
„ . . raised, namely, the question of whether or not all 

ous actions come virtuous actions fail under the natural law. i his ques- 

under the natural t ion is discussed in tWO passages by St. Thomas {ibid., St. Thomas. 

qu. 94, art. 3 and qu. ioo, art. 2), who answers it 
affirmatively, explaining, however, that under natural law, he includes 
not only precepts, but counsels [of perfection] as well. Our inquiry, on 
the other hand, properly concerns the precepts [alone]. Therefore, 
it would be easy for us to dispose of the difficulty in question by the 
same method as that which we applied to our discussion of the eternal 
law: namely, by stating that all virtuous acts, in so far as relates to the 
specifications — that is, the manner — according to which they should 
be carried out, fall under the natural law; although they are not all 
prescribed [by that law] in an absolute sense, that is, in so far as 
actual performance is concerned. 

However, St. Thomas, in the former of the two passages cited 
above, also propounds a different answer, involving the distinction 
that the term Virtuous acts’ may be considered to have a twofold sense, 
one of which has reference to the principle of virtue residing within 
those acts — reference, that is, to the fact that they are [in one way or 
another] virtuous; 2 while the other sense is absolute, referring to the 
acts as they are m themselves. St. Thomas affirms that, in the first 
sense, all virtuous acts come under the natural law, but he denies that 
this is true in the second sense. 

This distinction may be expounded in two ways. First, it may be 
explained as meaning that every virtuous act, when viewed in the light 
of its specific nature as virtue, comes under a natural precept prescrib- 
ing not only the mode of performance, but also [the obligation] to 
perform it ; for it is thus, m a strict sense, that we speak of precepts. 

If, on the other hand, we are to consider individually all virtuous acts 

’ [Vtde Section 3 of this Chapter ; supra, p 209 — Tr ] 

2 [An unusual but attested meaning of sludtosi Vide Du Cange, Glossanum Mediae el lnfimae Latini- 
lalis, Vol vn , under studiosus St Thomas, m the passage cited, used the temi mrliwsus, in the corre- 
sponding context — Tr ] 



21 6 On Laws and God the Lawgiver [Bk.II 

of whatsoever kind, then, in this sense, not every such act comes under 
a natural precept. 

This latter part [of our explanation] is plainly true; both with 
respect to acts falling under the counsels of perfection ; and also with 
respect to many good acts which (although they are not characterized 
by the highest degree of moral excellence, and therefore are not 
matters of counsel, nor even matters of a necessary nature, so that they 
are consequently not [made obligatory] by any precept) are neverthe- 
less righteous and may licitly be performed, as is the case with the act 
of marriage, &c. 

12. A difficulty arises, however, with regard to the first part of the 

explanation, a difficulty as to whether there exists in con- 
Whether there is at- r . • , • { . •> 

tached to every vir- nexion with every virtue, a natural precept requiring 

ce 6 t *6 u^in^th**" t ^ Le exerc * se virtue at one time or another. For, 

exerJkTof'that * as a general rule, it is a sufficiently self-evident fact 

virtue, at one time that this is the case ; but the rule does not seem to hold 

j, iiij. with regard to certain virtues, such as liberality, which 

by its very nature would seem to exclude any attendant obligation, or 

eutrapelia (urbanity), which also appears to be in large measure a 

matter of choice. 

An exact treatment of this difficulty, indeed, would necessitate an 
examination of all the virtues. Consequently, I shall state briefly that 
if the term ‘precept’ is taken in its rigorous meaning, as involving 
obligation under pain of mortal guilt, then precepts are to be applied 
not to every sort of virtue, but only to the more important ones, a 
fact which is proved by the argument set forth above. With regard 
to truth, [for example,] many persons hold that this virtue is never 
in itself obligatory under pain of mortal guilt, unless there is attached 
to it an obligation of justice or of some other similar virtue which is 
involved in it; [otherwise, truth] is not prescribed under penalty of 
mortal guilt. If, however, we are speaking more broadly, so as to 
include obligations under pain of venial guilt, there is probably, in that 
sense, no virtue the practice of which is not at one time or another 
obligatory. For, in view of the fact that the perfect rectitude of an 
individual man, his proper behaviour, both relatively to himself and in 
his relations with others, results from the possession of all the virtues 
collectively, it is probable that there are for each of the virtues respec- 
tively occasions on which it ought to be practised, owing t'o a special 
obligation attaching to each, with respect to which neither liberality 
nor any other virtue is an exception. 

13. [Secondly,] the distinction in question may be interpreted 
in another sense. A virtuous act may be considered as such either in 
its objective aspect (as, for example, the act of eating or of abstaining 
therefrom) ; or in its formal aspect, as when the action is considered 
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with reference to the fact that it involves the mean [between two 
extremes]. St. Thomas [I. -II, qu. 94, art. 3 and qu. 100, art. 2], then, 
is speaking of virtuous actions regarded in the latter aspect, -when he 
says that they fall under the natural law, in that this law has regard to 
what is righteous. 

With respect to this point, we must bear in mind the fact that 
there are two ways in which a given act may be found to contain the 
mean of virtue. In the first place, this may be discerned from the very 
nature of the case, in that — given the subject-matter of a particular 
act, a particular individual performing the same, and particular circum- 
stances surrounding its performance — it is found, solely by means of 
reason and natural reflection, that the conduct in question involves 
the mean of a virtue, so that, in such a situation, the natural law clearly 
imposes an obligation [to perform the said act]. Secondly, however, it 
may happen that the mean of a virtue is placed in some particular 
subject-matter by the sole force of positive law, as in the case of fasting, 
or in that of the just price of a certain article. Under such circum- 
stances, doubt exists as to whether the natural law has application. For 
St. Thomas appears to speak indifferently and in general terms on this 
point, and evidently it is thus that he is understood by Cajetan and 
other commentators. On the other hand, one may argue that in this 
second situation, either the obligation of the positive law is abolished, 1 
or else the obligations concerning the act in question are multiplied. 
But I shall deal with this matter more properly in explaining the 
effects of the natural law. For the present, I merely assert, that the 
natural law does indeed play a part in this situation, not so much as 
creating an obligation of itself, but as giving efficacy to positive law. 

133 14. The fourth 2 argument raised a grave question as to the dis- 

tinction between the natural law and the tus gentium , a distinction 
which cannot be clarified without a clear exposition of both of the 
systems to be contrasted. Consequently, we shall postpone the treat- 
ment of that point to the last part of this Book, 3 wheie, after a complete 
discussion of the natural law as it is in itself, we shall say something 
regarding the ius gentium ; for m this context we may more fittingly 
explain the difference between these tw r o forms of law. 

CHAPTER VIII 

IS THE NATURAL LAW ONE UNIFIED WHOLE f 

I. Three questions may be asked at this point. First, with respect 
to a single individual, is the natural law one unified whole ? Secondly, 
with respect to all men and in all places, is it one unified whole ? Thirdly, 

1 [i.e , in the sense that it is absorbed within the natural obligation to which it gives rise — Tr.] 

2 [Vide Section 3 of this Chapter ; supra , p. 209. — Tr ] 3 [Chap xvii , infra, p. 325 — ' Tr ] 

1S60.74 f{ 
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is it also such a unified whole with respect to all times and every condi- 
tion of human nature ? 

Before replying separately to these questions, however, I must 
again call attention to a fact which I have noted above, that this 
natural law may be conceived of either in its relationship to pure 
nature, 1 or in its relationship to [divine] grace, in so far as the latter 
has also a nature of its own. In this sense, then, it is manifest that there 
is a twofold natural law; the one phase that of humanity, so to speak; 
the other, that of grace. For these two phases are of different orders, 
and are directed to widely different ends. Accordingly, one of the two 
is wholly connatural with human nature; the other, wholly super- 
natural. Cajetan (on I.-II, qu. ioo, art. i), clearly teaches that this 
distinction exists, and the same conclusion is to be drawn from St. 
Thomas himself (I.-II, qu. ioo, art. I, and more clearlyin art. 3). There- 
fore, the three questions enumerated above may be discussed from the 
standpoint of each of these two divisions ; and indeed, everything that 
we say concerning the natural law may, in due proportion, be applied 
to both divisions. However, we almost always speak, by way of example, 
of the law that is wholly natural, partly because that law is better known, 
and partly because authorities usually adopt this manner of speaking. 

2. Turning to the first question, then, we must state that with 
With respect to any respect to any one individual, there are many natural 
one, there are many precepts; but that from all of these there is formed 
yet alfo/these form one unified body of natural law. It is thus that 
one unified body of St. Thomas [I.-II, qu. 94, art. 2], Soto, and others 
law ' explain this matter. Moreover, the same conclusion 

is drawn from the Digest (I. i. I, § 2), in the following passage: 
‘This law is made up of natural precepts.’ 2 The basis of this unity, 
apart from the common manner of speaking, consists, according to 
St.*Thomas, in the fact that all natural precepts may be reduced to one 
first principle in which these precepts are (as it were) united; for where 
there is union, there is also a certain unity. Basil ( Regulae Fusius 
Fractatae , Interrogatio i), too, upholds this opinion when he says that 
a [relative] order exists between the divine commands, one of them — 
that enjoining the love of God — being the first, the other — that en- 
joining the love of one’s neighbour — being the second, as stated in 
Matthew (Chap, xxii [, v. 39]) ; and that the remaining natural pre- 
cepts are reduced to these two, as to primary principles, a fact which 
Paul also has indicated (Romans, Chap, xiii [, v. 8]). Finally, it may be 
added that all natural precepts are united in one end; in one author or 
lawgiver, also; and in the one characteristic of avoiding evil because it 

[ [Pure nature, that is, human nature conceived of as not yet elevated by supernatural grace We 
may speak of human nature under three aspects namely, pure, fallen, and redeemed —Reviser.] 

2 [Not an exact quotation.— T r.] 
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is evil, and of prescribing good because it is right and necessary; so that 
these facts suffice to constitute a moral unity. 

3. However, in order that the multitude of precepts may be 
reduced to some kind of order, they may be distinguished from one 
another under various heads. For example, they may be distinguished 
with reference to the persons for whom they are — objectively, so 
to speak— ordained. Thus, certain precepts relate to God; certain 
others to one’s neighbour; and still others, to the individual himself. 
Or, the precepts in question may be distinguished according to the 
virtues [which they prescribe]. For some relate to justice; others to 
charity or natural love; and so on. Or, again, they may be distin- 
guished according to their respective relations to the intellect. It is thus 
that natural precepts are classified by St, Thomas, Cajetan, and others, 
even as propositions necessarily true are classified by the philosophers. 
For certain of these precepts are manifest in and of themselves, and 
with respect to all men, as is the case with the most universal precepts. 
Others are manifest in and of themselves, and in an immediate sense, 
but not in so far as relates to our apprehension, although they may 
have this character in so far as relates to the wise. As examples of this 
group, we have certain precepts regarding individual virtues, and the 
Commandments of the Decalogue. However, there are still other 
precepts, which call for reflection [in order that they may be known], 
and this group, in turn, admits of gradations; for certain of these pre- 
cepts are recognized easily, others with difficulty. The distinctions 
above set forth will be useful in examining the matter of ignorance in 
regard to natural law, a point which we shall presently discuss. 

4. Lastly, St. Thomas {ibid., qu. 94, art. 2), followed by Cajetan 
and others, traces this variety in the natural precepts to the varied 
natural inclinations of mankind. For man is (as it were) an individual 
entity and as such has an inclination to preserve his own being, and to 
safeguard his own welfare; he is also a being corruptible — that is to say, 
mortal — and as such is inclined towards the preservation of the species, 
and towards the actions necessary to that end; and finally, he is a 
rational being and as such is suited for immortality, for spiritual per- 
fection, and for communication with God and social intercourse with 
rational creatures. Hence, the natural law brings man to perfection, 

134 with regard to every one of his tendencies and, in this capacity, it 
contains various precepts — for example, precepts of temperance and 
of fortitude, relating to the first tendency mentioned above; those of 
chastity and prudence, relating to the second tendency; and those 
of religion, justice and so forth, relating to the third tendency. For all 
these propensities in man, must be viewed as being in some way deter- 
mined and elevated by a process of rational gradation. For, if these 
propensities are considered merely in their natural aspect, or as animal 
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propensities, they must be bridled, that virtue may be attained, as 
Aristotle ( Nicomachean Ethics , Bk. II, chap, ix) and Chrysostom, in 
an excellent passage (Homily XIII, To the People, near the end), have 
said ; and on the other hand, if the same propensities are considered 
with respect to their capacity for being regulated by right reason, then 
proper and suitable precepts apply to each of them. 

5. In answer to the second question, 1 the statement must be 

T , „ = f„„i made that this natural law is a unified whole with 

a single unit with respect to all men and m ail places. Inis is the 
respect to ail men. 0 p[ n ; on 0 f Aristotle (ibid., Bk. V, chap, vii) and 

likewise of Cicero, whose remarkable words have been quoted above 
[Chap, v, p. 185] and cited by Lactantius ( Divine Institutes, Bk. II, 
chap, vii and Bk. V, chap. viii). St. Thomas ([I.-II,] qu. 94, art. 4), 
and all the commentators on that passage may also be consulted in 
this connexion. 

The rational basis of this position is that the law in question is (so 
to speak) a peculiar quality accompanying not the particular rational 
faculty of any given individual, but rather that characteristic nature 
which is the same in all men. Furthermore, synteresis is one and the 
same in all men; and, absolutely speaking, the recognition of the truth 
of conclusions might be one and the same; therefore, the law' of nature 
is also one and the same [in all men]. 

At this point, one encounters the objection that various nations 

have followed laws contrary to natural precepts ; and 
Objection. , ,, « 

that consequently, the natural law is not the same in 
all nations. The truth of the antecedent is clear from the words of 
Jerome (Against Jovimanus, Bk. II [, no. 7]), of Theodoret (Curatio, 
Bk. IX) and of St. Thomas (ibid), where the latter declares, 
on the authority of Julius Caesar (Gallic War, Bk. VI [, chap, 
xxiii]), that formerly, among the Germans, theft 2 was not considered 
iniquitous. Castro also (De Potestate Legis Poenalis , Bk. II, chap, xiv), 
following Plutarch, says the same thing of the Lacedaemonians. More- 
over, Plutarch, in his account of the life of Lycurgus [Lycurgus, Chap, 
xv, no. 6] relates that adultery was approved by the latter. 

To this objection, following Sfe. Thomas (ibid), I shall reply 
. , .. briefly that the natural law in so far as relates to its 

substance is one and the same among all men, but that, 
in so far as concerns the knowledge of it, that law is not complete (so 
to speak) among all. 

6. I shall expound this statement briefly. For, as I have pre- 
viously remarked, the natural law' may be considered in its first act, 3 

1 [i.e. the second of the three questions enumerated m Section i of this Chapter —Tit ] 

2 [Caesar employs the word latroama (acts of brigandage) — Tu ] 

3 \ Actus primus is the faculty prepared to act; actus secundm is the activity realized. Cf. supia, 
p 161, note 3, and p. 186, note i.— R evises.] 
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and as such, it may be regarded as the intellectual understanding itself ; 
so that it is therefore evident that in this sense, the natural law is one 
and the same in all men. Furthermore, it may be the same with 
respect to the second act, 1 that is, in actual cognition and judgment, or 
again, in a proximate habit induced by such act ; and in this sense, the 
natural law is in part [the same] in all who have the use of reason. For 
in so far, at least, as regards the primary and most universal principles 
— no one can be ignorant of this law, inasmuch as those principles are 
by the very terms defining them completely known and to such a 
degree in harmony with and (as it were) fitted to the natural bent of the 
reason and will, that it is not possible to evade them. Thus it is that 
St. Thomas {ibid,, art. 6), has said that the natural law, at least in so 
far as such principles are concerned, cannot be eradicated from the 
hearts of men. And it is in the same sense, that some writers interpret 
Aristotle ( Nicomachean Ethics, Bk. Ill, chap, i [, § 15]), when the 
latter says that any person may well be censured if he is ignorant of 
universal [principles]. On the other hand, one may [less reprehensibly] 
be ignorant of particular precepts ; and, assuming the existence of such 
ignorance, some nations may have introduced rules contrary to the 
natural law, although these rules were never regarded by them as 
natural, but were considered as positive human rules. 

7. In this connexion, however, a question arises as to whether 
Whether ignorance such ignorance of natural precepts can be invincible, 
of natural precepts Castro UDe Potest ate Legis Poenalis , Bk. II, chap. 
The negative opin- xiv] indicates that this is not possible; and the 
ion on this pomt. same opinion has been held by some other theolo- 
gians, as may be seen in the works of Alexander of Hales (Pt. II, qu. 
153, membrum 3), and of Durandus (on the Sentences, Bk. Ill, dist. 
xxv, qu. 1). Moreover, certain jurists also favour this view, as is 
evident from the words of Gratian ( Decretum , Pt. II, causa 1, qu.iv,can. 
xii); and from the Gloss (on Decretals, Bk. I, tit. iv, chap. ii). 

But since it is customary to treat of this point more at length in 
The opinion of dealingwith the subject ofsin([Disp. XV, De Peccatisoi 

Suarez. Tract. De Fide, which is cited] St. Thomas, I.-II, qu. 

76), my opinion shall be briefly stated here, as follows : it is not possible 
that one should in any way be ignorant of the primary principles of 
the natural law, much less invincibly ignorant of them; one may, how- 
ever, be ignorant of the particular precepts, whether of those which 
are self-evident, or of those which are deduced with great ease from 
the self-evident precepts. 

Yet such ignorance cannot exist without guilt; not, at least, for 
any great length of time; for knowledge of these precepts may be 


St. Thomas. 


Aristotle. 


Castro. 


Alexander of 

Hales. 

Durandus. 

Gratiun, 

Gloss. 


The meaning of this expression is explained in the preceding note. — Reviser ] 
This disputation of Suarez is not included m these Selections. — Tit.] 
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acquired by very little diligence; and nature itself, and conscience, 
are so insistent in the case of the acts relating to those [precepts] as 
to permit no inculpable ignorance of them. The precepts of the 
Decalogue, indeed, and similar precepts, are of this character. The 
truth of the foregoing has been sufficiently indicated by Paul (. Romans , 
Chap, ii [, w. 12 et seq .]), for he was speaking of the transgression 
of the precepts in question, when he said of the Gentiles that 
they were given over [by God] to reprobation, on account of their 
sins. The same may be inferred from the Decretum (Pt. II, causa 
xxxii, qu. vii, can. xiii). However, with respect to other precepts, 
which require greater reflection, invincible ignorance is possible, 
especially on the part of the multitude, a fact which is also to be 
inferred from the Decretum (ibid., qu. iv, can. vii). The reason 
for this, is self-evident. See Corduba (■ Quaestionanum Theologicum, 

Bk. IV, qu. iv), and Soto { De Iustitia, Bk. I, qu. iv, art. 4). 

8. The last statement to be advanced is that the natural law is *35 
The natural law is a single law with respect to all times and every 

res^ect^an times conc ^ on l luman nature. 1 So Aristotle teaches 
and every condition (Nicmachean Ethics, Bk. V, chap, vii) using the phrase 
of human nature, ‘everywhere and always’; and Cicero (The Republic, 

Bk. Ill [, chap, xxii]) supports the same view; as does Lactantius 
([ Divine Institutes,] Bk. VI, chap, viii), who says: ‘all nations in every 
time, 5 &c. The reason for these statements, indeed, is the same; 
namely, that the law in question is the product, not of any [particular] 
state in which human nature is found, but of human nature itself in 
its essence. However, there are some who may say that, although this 
is true with respect to the universal principles of the natural law, it 
does not hold with respect to the conclusions drawn therefrom; but 
that, on the contrary, one must distinguish between two states of 
human nature, namely, the incorrupt and the corrupted states, a 
diverse form of the natural law being applied to each. For in the 
former, the natural law demanded, for example, the liberty of all men, 
common ownership, and the like; whereas, in the corrupted state, it 
demands servitude, division of property, &c., a conclusion which may 
be gathered from the Digest (I. i. 4), and also from the Institutes 

(I- ii, § 1). ; 

9. This distinction, however, is not a necessary one. For, in the 
first place, the examples cited and any similar examples which may exist, 
pertain not to the natural law, in its proper and positive sense, but to 
the ius gentium (a point which I shall later explain more fully). 2 Where- 
fore, true natural precepts — generally speaking, at least — are com- 
monly applicable to both the incorrupted and the corrupted states. 

1 [This introduces Su&rez’s answer to the third of the questions propounded m the opening paragraph 

of tins Chapter, supra, p 217 . — Tr ] 2 [Infra, p. 325; Chapter xvn of this Book, — T r ] 
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In the second place, it is one thing to speak of the existence of such 
precepts (as it were) and another thing to speak of their actual bind- 
ing force or application. Therefore, although a given condition map 
demand the application of one precept and not of another, the natural 
law is nevertheless always the same, and comprises the same precepts ; 
since the latter are either principles, or else conclusions derived 
therefrom by a necessary inference, and consequently possess a neces- 
sary quality of which they are not devoid with respect to any condition 
whatsoever. 

Finally, it may be asserted that in connexion even with the natural 
law one may consider either its negative or its affirmative precepts. The 
negative precepts must necessarily be and have always been the same 
for all conditions [of human nature] ; for they prohibit actions intrinsi- 
cally evil, which are therefore evil for every such condition. Further- 
more, they are binding without intermission , 1 and consequently, 
binding also for every [human] condition, whenever their proper 
subject-matter shall be involved. 

The affirmative precepts, on the other hand, in like manner pre- 
scribe actions which are righteous of themselves, and consequently 
possess always this same righteous nature; and, nevertheless, since they 
are not binding without intermission, it may be that in connexion with 
one particular [human] state there will arise occasions to observe cer- 
tain of these precepts, and in connexion with another [human state], 
occasions for the observance of other precepts. Yet this fact does not 
suffice to justify the assertion that the law itself is diversified in 
character. For even in the corrupted state of [human] nature, a time 
of peace is one thing, a time of war is quite another thing, and during 
these times respectively, diverse precepts must be observed. Further- 
more, the art of medicine is one and the same art, even though it pre- 
scribes that certain things shall be done in time of health, and other 
things in time of illness. It is in such a sense, then, that the natural 
law is always one and the same. 

CHAPTER IX 

IS THE NATURAL LAW BINDING IN CONSCIENCE > 

I. Thus far, we have expounded the nature and causes, that is to 
say, the subject-matter, of the natural law. Next in order we must 
treat of the effects of that law, of which the chief, or very nearly the 
sole effect, is its binding force, for if the natural law does have other 
effects, they too may be reduced to this one. Its binding obligation, 
then, and the mode in which it so binds, must be discussed. 

1 [ pro semper. A precept binds semper, if it may never be violated; it binds semper et pro semper if 
it must be continuously fulfilled An example of the first kind of precept is : ‘Honour thy father and thy 
mother' , an example of the second ‘Thou shalt not steal'.— R eviser.] 



Romans, ii. 


St. Thomas, 


224 On Laws and God the Lawgiver [Bk. II 

2. In the first place, we must establish the fact that the natural 

An assertion- The lawk binding in conscience. 

naturaiiaw is bind- This conclusion is unquestionably true, being a 
mg m conscience. matter 0 f faith., according to the theologians. It may 
be deduced, moreover, from the words of Paul ( Romans , Chap, ii 
[, v. 12]): ‘For whosoever have sinned without the law,’ — the written 
law, undoubtedly- — ‘shall perish without the law* ; that is, [they shall 
perish] because they have violated the natural law. With regard to the 
latter, Paul adds [ibid., vv. 14, 15]: ‘The Gentiles, who have not 
the law, do by nature those things that are of the law [. . .], their 
conscience bearing witness to them. 5 

As for the leasons in favour of the above proposition, however, 
the first is that the natural law is the law of God, as has been shown. 
Secondly, this law is the proximate rule of moral goodness; and there- 
fore, moral evil is wont to result from defiance of this law, so that sin is 
defined as an act contrary to God’s law. Although Augustine and St. 
Thomas offer this explanation in connexion with the eternal law, yet, 
touching the subject-matter of the natural law also, whatever is to 
any extent contrary to reason, is to the same extent contrary to the 
eternal law, a view which is held by St. Thomas himself (I. -II, qu. 71, 
art. 6, ad 4 and 5)- For the eternal law, as I have said above, is not the 
proximate rule for man, save in so far as it is explained by the natural 
law; and it may consequently happen that the latter, considered in all 
its latitude, shall be binding both under pain of mortal, and under 
pain of venial guilt ; a fact which is clearly to be gathered from the 
above-cited passage in the Epistle of Paul, and which may easily be 
proved by induction. The reason for this assertion, indeed, is that the 
subject-matter of the law in question is often extremely weighty, and 
necessary to the observance of divine or neighbourly charity — and, 
consequently, necessary to the attainment of human felicity. However, 
the question of the occasions on which the precepts of this law are m 
one way or another binding, is not pertinent at this point, but will be 
explained when we deal with the subject of sin [Disp. XV, De Peccatts 
of Tract. De Fide 1 ], and the essential distinction between venial and 
mortal sin; and the same matter will also be touched upon later [in this 
work 2 ], in our discussion of human law. 

3. As against this truthful assertion, however, it may in the first 136 
place be urged that the natural law is a dictate of natural reason; but 
natural reason knows nothing of eternal punishment ; hence, this law 
cannot be binding under pain of eternal punishment ; and consequently, 

it cannot bind under pain of mortal guilt. The truth of the latter 
consequent is evident, because that sin is mortal which leads to eternal 

1 [Not included m these Selections, — Tr ] 

3 [Oe Legibits, Ilk, III, chaps xnv and xxvii, These Chapters are not included in the Selections. — Tr,] 
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punishment. And the truth of the former consequent is proved, since 
a law cannot be binding with the sanction of a punishment which it 
can neither indicate nor inflict. It is on this ground that Gerson (Tr. 
De Vita Spintuali, Pt. Ill, lect. iv, [corol. 1,] alphab. 62, lit. G) 1 
apparently denies the possibility that the natural law, as such, may 
bind under pa m of guilt, and particularly, mortal guilt. However, we 
shall speak more fully, in the next Book, chapter xviii [chap, xxi] 2 of 
this author’s expression of opinion, and his meaning. 

For the present, we simply assert that, according to the faith, it 
cannot be denied that a transgression of the natural law suffices for 
the incurring of eternal punishment, even if the transgressor be 
ignorant of every supernatural law. For this fact is convincingly estab- 
lished by the testimony of Paul, and by the arguments already adduced. 
Neither is it to be controverted by the objection set forth above, for 
even though, in us, the natural law is reason itself, nevertheless m God, 
it is the Divine reason or will, and therefore it suffices that God Him- 
self should know the penalty due to transgressors of that law. For in 
order that the subject and transgressor of the law may incur a given 
penalty, it is not necessary that he himself shall be aware of the penalty 
attaching to his transgression ; on the contrary, it suffices if he com- 
mits an act that deserves such punishment; a truth which Gerson 
himself admits ( ibid , Lect. ii). 

4. A second possible objection [to the assertion that the natural 
law is binding upon the conscience], is that this law does not create 
obligation, but merely assumes its existence; hence, such obligation is 
not the effect of the natural law. The truth of the antecedent is evi- 
dent; for this law prohibits a given thing because that thing is evil; 
and therefore, prior to the existence of the said law, there exists the 
obligation of avoiding such an evil. The same is true, in due propor- 
tion, with respect to the command and precept to do good [simply] 
because it is good. However, we have already given a partial reply to 
this objection, and the question will, moreover, recur below; so that, 
for the present, we shall content ourselves with stating briefly that the 
objection in question proves our very proposition. For if the natuial 
law does forbid a thing because that thing is then evil, it also draws in 
its train its own especially imposed obligation of avoiding the thing in 
question; for this is an intrinsic characteristic of any prohibition. 
Furthermore, [the objection mentioned above] proves at the same time 
that this law assumes the existence of something which pertains to an 
intrinsic natural obligation, since everything has towards itself, in a 
sense, the obligation of doing nothing inconsistent with its own nature; 
but, in addition to this, the law imposes a special moral obligation, 

1 [fierson does not deal with the subject very clearly in Alphabetum Divwi Amons — Reviser ] 

2 [Not included in these Selections — Tr.] 
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which we speak of as an effect of that law. It is customarily called by 
the jurists a natural obligation; not because it is not moral, but in 
order to distinguish it from civil obligations. Wherefore, these same 
persons also admit that it is an obligation binding in conscience, and 
so term it, as is evident from the Gloss (on Digest , I.i. 5, word obliga- 
tionem ); from Panormitanus, and from other canonists (on Decretals , 
Bk. Ill, tit. xlix, chap. viii). 

5. Thirdly, with respect to the obligation in question, and in 
whether every obh- order that it may be more fully explained, a question 
naturaUaw^brnd- 6 ma 7 ra i se d as to whether it is universally true that 
ing in conscience, an obligation imposed by the natural law is one that is 
binding in conscience. A reason for this doubt may be that every obliga- 
tion springing from a moral virtue pertains to the natural law; since, 
as we have said above, this law lays men under an obligation to practise 
all the virtues, and nevertheless, not every sort of obligation springing 
from a moral virtue is binding upon the conscience; therefore, . . . 

The minor premiss is clearly true, since obligations of gratitude, 
for example, are not binding in conscience, the same being true with 
respect to obligations of this or that friendship. A confirmation of this 
argument lies in the fact that the obligation to undergo punishment 
which results from guilt, is a part of the natural law; and nevertheless, 
that obligation is not binding in conscience ; therefore, . . . 

6. With regard to this point, some authorities distinguish a two- 
fold duty — that is, legal and moral — each aspect of 
which springs from the natural law. The first, they 
say, is not binding in conscience; only the second is 
thus binding. Covarruvias, supports their opinion 
(on Decretals, Bk. Ill, tit. xxvi, chap, vii, no. 10; 
ibid., no. 9; on Sext, Chap, quamvis factum, pt. II, 

§ 4, no. 5 [no. 6]), and cites St. Thomas (II. -II, qu. 106, art. 1, ad 2, and 
art, 5), naming debts of gratitude as an example. But it is in an entirely 
different sense that St. Thomas himself, in the passage cited [by 
Covarruvias], draws a distinction between legal debts and debts of 
virtue as he calls the latter, from which [second group], he surely does 
not exclude obligations binding in conscience; inasmuch as he uses the 
expression ‘virtue’, for the very reason that [the obligations in question] 
must necessarily [be observed], as a requirement of virtuous conduct,' 
although they are not so rigorous that human laws bind men to observe 
them — for in this case, [St. Thomas] would use the teim ‘legal debt.’ 

Wherefore, if we are speaking in a strict sense of a natural obliga- 
A natural obuga- tion, it certainly cannot be separated from an obliga- 
tion, strictly speak- t i on j n consc i e nce, since, if that natural obligation 
with it an obligation consists in [a duty] to avoid something, it must spring 
from the intrinsic evil of the action [prohibited], 
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which, for that reason, is to be avoided, as a matter of conscience; and 
if, on the other hand, the natural obligation consists in [a duty] to do 
something, then it springs from the intrinsic connexion between the 
required action and that which is good from the standpoint of moral 
virtue, which we are bound in conscience also to observe in our actions, 
so that the omission of a required action is in itself wicked. A confirma- 
j37 tion of the foregoing lies in the fact that to break the natural law with- 
out sinning involves an inconsistency, as is evident from the definition 
of sin given above ; and therefore the existence of an obligation which 
is imposed by the natural law, but which is not a matter of conscience, 
also involves an inconsistency. 

7. However, lest there should be some ambiguity in our use of 

in what sense a terms we must note that, according to the common 
moral obligation mode of speech, the expression, ‘a moral obligation’, 
it an obligation in is occasionally applied to something which ought to be 
conscience. done, not as a matter of necessity, but rather because 

it is preferable, pertaining (as it were) to a counsel of perfection in- 
cluded under some virtue in its broad [optional] aspect; and in this 
sense, it is true that not every moral obligation is one of conscience, 
that is to say, binding under pain of guilt. But [such a duty] does not 
constitute a true obligation under the natural law. Yet it may have 
been with reference to these duties that Covarruvias made his assertion. 
Thus, the reply to the reason for the doubt set forth above, 1 becomes 
evident. By way of confirmation, moreover, we may add that Bar- 
tolus ([ Tractatus Super Constitutionem ] Ad Reprimendunt, [fob 77 of his 
Consilia, Tractatus, Quaestiones ] on the word, denunciationem , § sed 
diet), no. 10) makes to the proposed rule an exception of the obligation 
to suffer punishment. But it is not a necessary exception, since this 
obligation is not an obligation to perform any act, but rather a duty to 
submit to the punishment which is to be inflicted by another; and 
the exception is unnecessary for this reason especially, that within the 
bounds of natural law one does not incur the burden of any punish- 
ment, save that which is to be inflicted by God and which has no 
relation to the strict obligation now under discussion. 

8. Lastly, we may inquire whether the converse proposition is 

Whether or not true, namely, that every obligation binding in con- 
every obligation m science is an effect of the natural law, and that conse- 
effect of the natural quently every such obligation may be called natural. 
law - The reason for doubting this proposition is that 

human laws also, as we shall see, are binding in conscience ; so that the 
obligation in question is an effect not of the natural, but of the positive 
law. Furthermore, there exist obligations in conscience which are 
derived immediately from the positive supernatural law, as, for 

' [ Vtde Section 5 of this Chapter, supra, p. 226 .— Tr.] 
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example, the obligation to make confession, or to keep the seal of con- 
fession; wherefore, such an obligation may be called supernatural, and 
is therefore in no wise an effect of the natural law. Finally, if the said 
proposition were not [open to question], there would exist one and 
the same adequate effect of natural law, and of law in general; and 
consequently, all laws other [than the natural] would be superfluous. 

9. But, on the other hand, it would seem that an obligation in 
conscience arising from human law, is indeed an effect of the natural 
law. For any objection to this view would be drawn chiefly from the 
fact that the will of the prince plays a part [in such a law]; yet this 
contention would not constitute a [real] obstacle, since even in the 
obligation resulting from a vow, the personal will of the one making 
the vow plays a part, yet the obligation in question is nevertheless an 
effect of the natural law. And just as the natural law commands the 
fulfilment of what has been promised of one’s own will, so also does it 
command the performance of that which has been enjoined by the will 
of a superior. 

Likewise, in the case of prescription, a part is played by that 
human law which transfers the ownership of a thing from one person 
to another; and yet the resulting obligation not to deprive another of 
the property which he has obtained by prescription, is a natural obliga- 
tion, the violation of which would be theft. 

The same appears to be true of the obligation which arises upon 
the establishment of a law determining the price of a given thing, for 
there springs up immediately a resultant obligation of justice, the 
violation of which would be theft and therefore contrary to the natural 
law. 

10. Secondly, not only the obligation resulting from human law, 
but also that resulting from divine and supernatural law, would seem 
to be an effect of the law of nature. For it is the opinion of the theo- 
logians, that the failure to assent to matters of faith which have been 
sufficiently made known, is opposed to the very light of nature, which, 
under such circumstances, clearly indicates that these matters are 
worthy of belief and should therefore, according to right reason, be 
believed. Wherefore, the theologians also say, more commonly, that 
no one is turned away through sin from his supernatural end, without 
being diverted from his natural end, as well; and the reason for the 
truth of this statement must be that one always violates the natural 
law [in violating the supernatural law]; hence, conversely, the obliga- 
tion to observe supernatural precepts is always an effect of the natural 
law. Moreover, the additional reason may be adduced, that nature is 
the foundation for grace, as well as for every human law. 1 Again, the 

1 {i e , nature \s the foundation for the bestowal of grace and for the very existence of human law — 
Reviser ] 
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natural principles in accordance with which a man ought to be 
governed in moral matters, are so general in character, as virtually to 
include every obligation; and consequently, no obligation can be made 
applicable to man save through the mediation of those principles; 
therefore, just as all human knowledge is an effect of first principles, 
even so, every obligation in conscience is an effect of the natural law, 
in so far, at least, as it comprehends those first principles. 

11. This question may be briefly resolved, in accordance with a 


The doubt pro- 
pounded above, is 
resolved ; and the 
assertion is made 
that not every ob- 
ligation in con- 
science is imme- 
diately and es- 
sentially an effect 
of the natural law. 


certain distinction which was suggested above and of 
which the authorities make no mention. We may 
speak, then, either of an immediate and essential effect, 
or of a remote effect which may sometimes be essential 
and sometimes, incidental. 

Accordingly, I assert first of all that not every 
obligation in conscience is immediately and essentially 
an effect of the natural law. The reasons first 1 set 


forth prove this assertion. For no one will say that the obligation to 
138 observe a fast day ordered by the Church is a precept of the natural 
law, nor even that it is an obligation of faith, properly speaking. 
Accordingly, with respect to the third precept of the Decalogue, 2 as it 
has been handed down in the written law, the theologians distinguish 
between two [obligations], namely, the worship of God, and the keep- 
ing of the Sabbath day. The first, they say, is an effect of the natural 
law; but this is not true of the second, since it would not fall under the 
head of an obligation if it were not for the fact that a positive law of 
God has intervened. Finally, there is the a priori argument, that the 
natural law is not the proximate rule of all human actions. 

12. I must, however, make this second assertion: there is no 
in what sense it obligation in conscience which is not in some way 
may be said that an effect of the natural law — mediately and remotely, 
clnscience^an m at least. The second group of arguments proves this 
effect of the natural fact. 3 

!aw ' We must, indeed, note the difference between an 

obligation which arises from civil law, that is, from merely human law 
(as I term it in order to exclude the canon law, which for the present 
I include preferably under the supernatural), and one which arises 
from the divine law supernaturally given by God. 

For, with respect to a human law and the obligation proceeding 
therefrom, the natural law may be spoken of as a cause per se, since, 
in truth, every such obligation is per se founded upon principles of 


1 [Rationes prion Iolo faclac, i.e. the reasons, set forth m the second paragraph of Section S ol this 
Chapter, p. 227.— Tit ] 

1 fi e keep holy the Sabbath day. — Reviser.] 

3 [At gumeiita posteriori loco facta, le the arguments adduced m Sections 9 and 10 of this Chapter, 
p. 228 . — Tr.| 
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the natural law, known through the natural light [of reason]. For, 
although the civil law is not deduced speculatively (as it were) 
through an absolute inference drawn from the principles of the 
natural law, being, on the contrary, established by some act of 
determination, through the will of the prince; nevertheless, granting 
this assumption as to an act of determination, [the conclusion] that 
such a human law must — in actual practice, at least — be obeyed, 
is deduced from natural principles. And, in this sense, the obliga- 
tion imposed by that civil law is said to be an effect of the natural 
law considered as a cause per se, not proximate but universal (so to 
speak) and modified by a specific [agency], which is human law. In this 
connexion (because of certain arguments set forth above) one must 
also take into consideration the fact that human law sometimes has the 
effect of imposing a simple obligation to perform, or to refrain from 
performing, a given act. In such a case, the obligation in question is 
derived from human law, strictly speaking and in an immediate sense, 
but remotely, it is derived from the natural law. Sometimes, however, 
human law has other effects, relating to the subject-matter itself with 
which virtuous actions are concerned. And in that case, it may fre- 
quently happen that, though a change may be effected in this subject- 
matter through human law, or through the ius gentium, or even through 
the will of a private individual, nevertheless, later, the obligation to 
observe this or some other [special] manner of acting may arise directly 
from the natural law. Such is indeed the case with respect to the 
above-cited examples relating to prescription, division of property, and 
vows. But the reason is that, under these circumstances, the change is 
made merely in the subject-matter; and it is of no importance whether 
that change be made owing to one cause or owing to another ; for once 
it has taken place, the natural law forthwith imposes a binding obliga- 
tion to the same effect, as is illustrated in the examples already set 
forth, and as we shall explain more fully in the following Chapters. 

13. However, with respect to the supernatural obligation pro- 
ceeding from the divine law, a further distinction must be made, 
touching the natural law. 

For if we are speaking of that natural law which is connatural with 
grace, it may be compared with any positive law whatsoever, belonging 
to the supernatural order, just as a comparison is made between a 
purely natural law and one that is civil; since the same proportionate 
relationship exists [in both cases]. Indeed, a similar statement may be 
made with respect to the canon law in its human aspect ; for in so far 
as that law proceeds from a supernatural power, it is -per se founded 
upon supernatural principles connatural with grace itself, and there- 
fore derives its origin from grace, as from a universal cause, indirectly, 
to be sure, but per se and connaturally. 
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If, however, we are speaking of the natural law in its stricter sense, 
as law proceeding from the light of nature alone, there is also, indeed, 
a supernatural obligation existing in a sense as an effect of that law, 
not, however, per se, but merely incidentally. The arguments above 
set forth prove the former portion of this proposition. The proof of 
the latter portion is as follows : natural knowledge cannot be the cause 
per se of supernatural knowledge, since the former pertains to an in- 
ferior order; but natural knowledge can be a necessary condition in 
order that a given object may be duly referred to supernatural know- 
ledge, as is evident from the treatise De Fide. 1 In this sense, then, a 
natural dictate may be assumed to exist, and may be necessary to the 
binding force of a supernatural precept. 


CHAPTER X 

IS THE NATURAL LAW BINDING NOT ONLY WITH RESPECT TO THE 
VIRTUOUS ACT BUT ALSO WITH RESPECT TO THE MANNER OF 
ITS PERFORMANCE, IN SUCH A WAY THAT THIS LAW CANNOT BE 
FULFILLED, SAVE BY AN ACT THAT IS GOOD IN EVERY PARTICULAR? 

I. The consideration of this question is essential to a perfect 
understanding of the strength and efficacy of the natural law, and of 
its exact binding force. 

St. Thomas has discussed this matter when treating of the com- 
mandments of the Decalogue, in a passage which we shall expound 
here almost in its entirety (I. -II, qu. 100 [, art. 9]), together with an 
139 earlier one (qu. 95) ; for the precepts of the Decalogue are natural pre- 
cepts, although they were laid down in the Old Law in a special 
manner. In the first of these two passages, then, St. Thomas 
(ibid.) inquires whether or not the mode [of performing an act] of 
virtue falls within the scope of precepts. He asks the same question 
(ibid., art. 10) regarding the mode [of performing an act] of charity, 
and distinguishes many conditions which are required for a virtuous 
action, holding that some of these conditions come under the natural 
law, while the rest do not. 

Before we set down his doctrine, however, let us make a distinc- 

J „ , tion between the negative and the affirmative pre- 

tween the affirma- cepts, which do agree to a certain extent m that, just 

tive and the nega- as t h e affirmative precepts prescribe nothing save that 
five precepts. r . r i • 1 

which is righteous, so the negative precepts lorbid 
nothing save that which is evil; since (as we have often said) those 
things which are forbidden by the natural law are not evil because they 

1 [Of this Tractate, only Disp XVIII (De Meius ) is included in these Selections — Tr,] 


St. Thomas. 
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are prohibited, but are prohibited because they are evil. The two 
kinds of precepts differ, however, in that the negative may be fulfilled 
without action, in so far as the form of the precept is concerned; for 
men conform to them, simply by abstaining from the forbidden act. 
Thus, the question propounded above has scarcely any application to 
the negative precepts, save perchance to the extent that the latter may 
be fulfilled through a will to refrain from doing what is prohibited, a 
point which we shall touch upon presently. But that question does 
have strict application to the affirmative precepts, which — as is evident 
— must be fulfilled by a positive act. 

2. Furthermore, we should note that, properly speaking, it is one 
The difference be- thing, t0 [ efrain from transgressing a precept, and 
tween fulfilling a another thing to fulfil that precept. For he who does 
framing front the not against a commandment, does not trans- 

transgression gress the same; and nevertheless it is not always true 
thereof ' that he who does not offend against a commandment, 

fulfils it. For one who is invincibly ignorant of a given precept, who is 
drunk, or asleep, who is incapable of action, or who has any other, 
similar excuse, does not offend against that precept; yet he does not 
fulfil it — especially not, if it be affirmative — since he does not do what 
the law prescribes, which would be, properly, the fulfilment of the 
law. Indeed, if we use the word ['fulfil’] in a moral sense, it is not 
enough to do what the law commands; we must do it freely, and 
in human fashion, as I shall presently show. 1 Wherefore, the question 
under discussion does not relate to the non-transgression of a precept, 
since such non-transgression may exist apart not only from virtuous 
action but even from any action at all, a fact which is evident from 
what has already been said. For it may happen that one abstains from 
offending against the precept, because one is asleep 

The question, then, relates to the situation in which no excuse 
exists [for the omission of a given act], but rather, the law has to be 
positively 2 (so to speak) fulfilled, if offence against it is to be avoided. 
Under such circumstances, it is clear that [this] necessary act is 
righteous by its very nature, since — as I have said previously (Chap, 
vii) — the natural law does not prescribe acts of any other sort, and 
cannot be fulfilled save through the act which it prescribes; but, in 
view of the fact that the demands of virtue are not satisfied by the 
doing of a righteous act unless that act be performed in a righteous 
manner, according to the saying in Deuteronomy, Chap, xvi [, v. 20]: 
‘Thou shalt follow justly after that which is just’ — in view of this fact 
— we are moved to inquire whether this entire procedure must neces- 
sarily be followed in order to fulfil the natural law. 


[hijia, p 234; § 4 this Chapter.— Tr.] 


* [1 e by a positive act. — Reviser ] 
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3. Finally, we should distinguish three conditions which are re- 
On the conditions qttired in the case of a moral action in order that it 
requisite to a good may be good. These were included by Aristotle under 
moral action. two heads. For the sake of clearness, however, we 
have made the triple distinction as indicated, a point which we shall 
explain more fully in the discussion that follows. The first condition 
is that the act shall be performed with sufficient knowledge; the 
second, that it shall be freely and deliberately performed; and the 
third, that it shall not only concern a righteous object, but shall also 
be attended by all the circumstances requisite to the righteousness of 
an act. 

Aristotle adds another condition, which he puts in the third 
place, and which we could regard as the fourth, namely, that the act in 
question shall be performed firmly, readily, and with pleasure, that is 
to say, as an act that proceeds from habit. We may, however, omit this 
last condition, since it is universally considered to be certain and in- 
dubitable that neither the natural law nor any other law makes such 
a mode of action obligatory. 

This fact is manifest, in so far as relates to laws other [than the 
natural]; since these laws do not prescribe the said mode, directly 
and formally (as is readily apparent from a consideration of all 
legal systems, both positive divine laws, and human); and since, 
moreover, the prescription of that mode does not follow from the 
precepts contained in the laws in question, inasmuch as all these 
precepts may be fulfilled without adopting the mode. The same 
reasoning will afford [similar] proof in so fax as relates to the natural 
law, especially since the natural law prescribes nothing save that which 
is inherently necessary to righteousness, whereas the mode under dis- 
cussion is not necessary to a righteous performance, although it may 
be desirable and appropriate. Furthermore, the natural law is binding 
from the beginning [of one’s life], before — if we take into consideration 
the nature of the case — it has been possible to acquire habits [of ful- 
filling that law]; for one must acquire those habits through his own 
acts. Again, to have or not to have a habit is not in itself subject- 
matter foi a precept, since precepts are imposed with respect to human 
actions; and as to the fact that certain habits may or may not follow 
upon such actions, this depends either upon the nature of the latter, 
as is the case with acquired habits, or upon the grace of God, as is the 
case with [habits] divinely infused; so that such a result is not a matter 
) of precept. Hence, although it may happen that, from a continuous 
observance of precepts, the habit and the above-mentioned facility of 
execution may be acquired; nevertheless, this acquisition is an inci- 
dental matter so far as the precept itself is concerned; for the precept 
is observed before the habit is acquired, and it may very well happen 

1560 ?4 H h 
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that a precept — for example, that of fasting — is observed for a long 
time without the acquisition of the habit of fasting or of facility in the 
same, if outside of the season of fasting, one eats sumptuously, even 
though he does not exceed the bounds of natural temperance. 

Accordingly, waiving this [fourth] condition, with respect to 
which no difficulty arises, we shall speak of the other conditions ; for 
they require some explanation. 

4. I hold in the first place, then, that the mode of voluntary 
The first propose action is a matter which falls under a precept of the 
turn. The mode of natural law; and that, consequently, this mode is a 
falls under a precept requisite for the observance of the natural law. 

St. Thomas. of the natural law, go gt. Thomas teaches (I. -II, qu. loo, art. 9), as do 

the observance of all the commentators on that passage of his works, 
that law. Moreover, the proof of this proposition is as fol- 

lows : the natural law is founded in reason, and immediately directs and 
governs the will; consequently, the binding force of the natural law is 
imposed per se (so to speak) and primarily upon the will; therefore, this 
law is observed only by the mediation of the will; hence, the mode of 
voluntary action is per se a matter of precept, and a requisite for the 
observance of the law in question. 

A second proof is this : human action comes directly under the 
natural law, and an act is not human unless it be perfectly voluntary 
and, consequently, free — in relation, at least, to the circumstances of 
this life; therefore, the mode of acting which we are discussing [like- 
wise] falls directly under the natural law; hence, whoever involuntarily 
performs an act in accordance with the law, although he may seem to 
observe it, is a transgressor of the law; as one may infer from a passage 
Augustine. in the works of Augustine ( Contra Duas E pis tolas Pelagianorum, Bk. II, 
chap, tx), and from numerous other statements which he makes, to the 
effect that where a good action is done not from a love of justice but 
from a fear of punishment, it is not well done; especially not, when the 
fear is so servile as to be coupled with a disposition to abstain from per- 
forming the act prescribed, save for the fact that a penalty attaches 
st. Thomas. to its non-performance. To the same effect, St. Thomas {ibid., 
art. 9, ad 3) has held that performance [of prescribed acts] without 
sadness is included under the precepts of the divine law, since he who 
acts sadly, acts unwillingly. For this assertion is true of the sadness 
originating from an entirely contrary disposition, in accordance with 
which one intends not to obey a precept if he is not forced to do so. 
Such an unwilling disposition, then, is especially contrary to the natural 
law, which applies directly even to internal acts; and therefore, con- 
versely, the mode of voluntary action is necessarily included in that 
which is prescribed by this law. 

5. One may object that, although this reasoning duly proves the 
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necessity, at least, for not coupling with the execution of the law an 
... , , [actual] disposition to refrain from acting in the 

absence of any penalty or other similar compulsion, 
the same reasoning nevertheless does not prove the necessity of a positive 
mode of voluntary observance of the law. For a middle course may 
perhaps be taken ; that is to say, the deed may be performed neither 
willingly nor unwillingly, and such [a performance] will suffice, since 
the law prescribes only that the deed be done. 

My reply to this objection is that, in the argument last adduced, 2 
Solution it is assumed that the act whereby the command is 

observed should be a human act, as is made sufficiently 
evident in the arguments previously set forth; and it cannot be human 
unless it is voluntary and proceeds from the will, for otherwise it 


should be designated as passivity rather than as human activity. How- 
ever, since not everything which proceeds from the will is voluntary, 
absolutely and properly speaking, the argument in question 2 shows 
that the voluntary disposition should be such as not to admit, in con- 


junction with itself, any contrary will inherently opposed to the pre- 
cept, and that, accordingly, will in the absolute sense is necessary for 
the observance of the natural law. 


In order to explain the matter more fully, we may distinguish at 
this point between two different situations. One is that the act pre- 
scribed should, simply in itself, be voluntarily performed; the other 
is that this act should be voluntarily performed, while regarded, more- 
over, as being prescribed, so that the willingness extends also to the 
actual observance of the precept. These two situations may indeed be 
distinguished. For one who is ignorant of the precept of almsgiving 
cannot will to observe that precept ; and nevertheless, he might volun- 
tarily perform an act of almsgiving. The conclusion in question, then, 
may be understood as applying to both kinds of will. For the former is 
necessary as the basis of the prescribed act, in order that this act may 
be human and correspond to the subject-matter of the precept; while 
the latter form of willing would also appear to be necessary in order 
that the observance of the precept may be moral, that it may be the 
effect of the law or piecept, and that this fact may be attributed to 
the man himself, for otherwise it would be merely an accidental occur- 
rence that the external act was in conformity with the precept. 

6. A difficulty arises, however, in relation to each of these two 
Some objections P hases . of our proposition.* As to the first, the diffi- 
to the proposition culty is that, apparently, a precept is sometimes ful- 
stated above.-* filled through an action performed without the use of 


1 [The text has Solutw (Solution), evidently printed here by confusion with the immediately follow- 
ing catch phrase. The context indicates that ObiecUo was the term intended Cf. note 3, p 23S. — Tr ] 
1 [1 e, the second argument of Section 4 of this Chapter ; sup: a , p 234 — ' Tr ] 

3 [1 e. the proposition stated at the beginning of Section 4 of this Chapter , supra, p. 234 — Tr ] 
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reason and therefore not voluntary in a human fashion. But we shall 
discuss this problem [more fully] in connexion with the next proposi- 
tion. The second hypothesis leaves room for doubt because it leads 
to the conclusion that a formal act of obedience — that is, of willingness 141 
to obey the precept — is necessary for the observance thereof; a con- 
clusion which is absurd, and contrary to all the authorities. Another 
conclusion which would follow [from the same hypothesis] — the con- 
clusion that to act with displeasure regarding a precept is always a sin, 
so that [under such circumstances] the precept is not fulfilled — is also 
inacceptable. For he who gives an alms, even if he does so with dis- 
pleasure, nevertheless obeys the precept. 

I shall reply to the first [of the objections in connexion with the 
The objections second hypothesis J ] by denying the validity of the 

are answered. consequent. For it is one thing to will to do that 

which is prescribed, and another thing, to will to do the same because 
it is prescribed and with that fact as the motive for one’s action. I hold 
that the first form of willing is a requisite, and that this requisite is 
satisfied by the simple fact that the precept is not unknown and the 
will desires that which has been prescribed. Yet such a disposition does 
not suflfice for a formal act of obedience. On the contrary, the second 
form of willing is also necessary for that act, that is to say, it is also 
necessary to act formally from the particular motive mentioned. But 
this requisite is certainly not essential to the [actual] fulfilment of the 
precept, since it is not a requisite prescribed in the law itself, neither 
is there any reason which makes it obligatory. Accordingly, there are 
few persons who execute in this [formal] fashion, the works enjoined 
by natural precepts; for, on the contrary, [the majority execute them] 
with attention fixed upon the righteous character pertaining to the 
individual precepts themselves. 

7 . Again, as to the second part [of the objections to the hypo- 
What sort of dis- thesis in question 2 ], I shall reply [once more] by abso- 
pieasure as to the lutely denying the validity of the consequent, 
mconsistentwdha For > ^ the first place, there may be a certain kind 
fulfilment of that of displeasure which is merely natural, and which 
[precept]. arises from some [involuntary] repugnance on the part 

of the subject, or from some human inconvenience consequent upon 
[the observance of the precept involved]; a form of displeasure which 
is not in itself wicked, and which does not necessarily render the act 
in question evil. 

1 [1 e the objection that it would be necessary to conclude that a formal act of obedience is required 
for the observance of the precept The context calls for this interpretation of pnorem pai lent Moreover, 
Sudrez has already said that he postpones the discussion of the objection to the first hypothesis until he 
takes up the next proposition — Tr ] 

1 [1 e the objection that it would be necessary to conclude that to act with displeasure regarding a 
precept is always a sm, so that such an act does not constitute a fulfilment of the precept ; cf. the preced- 
ing footnote — Tr.] 
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Furthermore, a distinction should be made even with respect to 
the displeasure which is voluntary and entertained through deliberate 
consent ; for a twofold displeasure [of this voluntary sort] may be con- 
ceived, in the present connexion. One phase is a displeasure in the 
very observance of the precept, but displeasure in a composite sense 
(so to speak) when, notwithstanding the obligation imposed by the 
natural law, a man would will not to observe that law, if he did not 
fear the penalty attaching to non-observance, or some other evil, a 
point which we have already discussed in connexion with that fear 
which is servilely submissive. This phase, moreover, includes an in- 
trinsic contradiction to the precept involved, and therefore is intrinsi- 
cally evil, and contrary to the natural law. For such displeasure, 
although it does not exclude the possible existence of an absolute will 
to perform the deed [prescribed], which a servile fear commands more 
efficaciously [than the precept], does nevertheless exclude the existence 
of a will to observe the law; and it implies the existence of a contrary 
disposition, which in itself, and with respect to the will, is absolute, 
although it may be modified by fear. 

However, there may exist another kind of [voluntary] displeasure, 
relating to the occasion (so to speak) of a particular precept and to the 
fact that the obligation involved in that precept falls upon one at a 
particular moment. This displeasure, indeed, is not intrinsically evil, 
and may coexist with an absolute disposition to obey the precept ; so 
that, even when there is such an attitude of displeasure, the said pre- 
cept may be observed, since, as is evident, that attitude is not incom- 
patible with a sufficient willingness to obey. 

8. My second proposition is this: to act wittingly — that is, with 
The second proposi- knowledge— is in a certain sense necessary for the ful- 
tioiv to act wit- filment of a natural precept. 

Sensene^essery The argument in support of the proposition is as 
for the fulfilment of follows: a precept is not obeyed, save by a human 
a natural precept act i on . anc j an action is not human, unless it proceeds 

from knowledge; therefore, . . . The truth of the major premiss is 
sufficiently well established in the discussion of the first proposition, 
upon which this second assertion necessarily follows. Furthermore, 
a confirmation of the same truth consists in the fact that knowledge 
would seem to be no less necessary for the observance of a precept than 
for its transgression; and some knowledge is indeed necessary for the 
latter act; therefore, . . . 

It may be objected that, on the contrary, sometimes the trans- 
gression of a precept occurs apart from any knowledge of that precept 
and through ignorance. The reply to this objection is that, in such 
a case, the essential knowledge, at least, was required and within reach, 
and was unattained, through negligence; and that this negligence 
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suffices to constitute a transgression, since evil arises in the case of an y 
defect, while the fulfilment of a precept is a good act and accordingly 
involves of necessity a faultlessness in all respects (integrant causam) of 
which knowledge is one [essential] element. 1 

9. It should also be noticed that this knowledge may be twofold. 

For example, it may relate to the prescribed action 
^d a how n many Se as it is inherently; 2 and it is with respect to this [sort 
kinds thereof should 0 f knowledge], particularly, that the arguments set 
prefcXd e actk.n!m forth above have application. For it is evident that 
order that the latter t j ie knowledge of an action is necessary in order that 
may be earned out. act j on ma y k e performed voluntarily, since know- 
ledge is the root of that same voluntary quality. 

One may object to the foregoing, however, on the ground that 
he who has ignorantly or unwillingly performed a 
Jec >on ‘ [prescribed] action is not bound to repeat that action 

later; which is an indication that he has already fulfilled the precept. 
The antecedent is clearly true; for if restitution has been made against 
the debtor’s will, the latter is free from the obligation to make restitu- 
tion ; in like manner, if tithes have thus been paid, or rather, extracted 
from an unwilling individual, he is not bound to pay them a second 
time; again, if an alms has been given by a drunken person, his obliga- 
tion [to bestow that alms] no longer persists ; and finally, the same is 
true with respect to positive precepts, as in the case of one who hears 
Mass under compulsion or fasts against his will because he is deprived 
of food, and as in similar cases. 

My reply is that, in all these instances, the natural precepts are not 142 
Solution’ observed; for serious offences are committed against 

them. Therefore, I deny the validity of the con- 
sequent in the argument set forth, since, in each of the cases men- 
tioned, the precept involved ceases to bind, not because it has been 
fulfilled, but because the object which the law enforced has been with- 
drawn. Thus, the obligation to make restitution ceases because the 
debt has been extinguished by the restitution of the thing itself, 
even though it was extorted from an unwilling agent ; for willingness 
on the part of the debtor, as is evident, is not always necessary to the 
discharge of a debt. The same argument holds true in due propor- 
tion with respect to the payment of tithes; we shall presently apply it 
also to the giving of alms. Concerning the positive precepts, indeed, 
we shall speak in the following Book. For the present, I shall observe 


Solution ’ 


1 [Suarez is here referring to the maxim Bonum ex Integra causa, malum ex quocumque defectn 
That is, in every good act, the object, the motive, and the circumstances are all relevant to the moralitj 
of the act. If any of the three is evil, the act is evil — Reviser ] 

2 [l.c the prescribed action itself as opposed to the fact that it is prescribed Vide infra, p 239, the 
first sentence of Section 10 of this Chapter— T r ] 

1 [The text has Obicctio (Objection), evidently for Solatia, by confusion with the preceding catch- 
phrase, Obrecho Cf. note 1, p. 235 — Tr ] 
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[simply] that, in the sight of God, a precept is not fulfilled in the 
fashion described above; although, in the external forum, it is fulfilled 
to the extent of evading punishment, provided the prescribed act is 
substantially executed. For if one should under compulsion attend 
Mass in such a way as not to give heed to it, he will not even externally 
fulfil the command involved. In accordance with the same reasoning, 
if any one while drunk reads the whole of his divine office , 1 he fulfils no 
precept; for he does not recite 2 the office, and therefore, he is still 
under an obligation to do so later. 

10. One might express oneself differently, however, with respect 
Whether knowledge t0 knowledge of the actual precept; knowledge, that 
of the prescribed is, of the fact that the act in question is prescribed. 

sinews-*" Thus there might be some doubt as to whether such 
sary for the fuim- knowledge is necessary to the fulfilment of the pre- 
ment of a precept. ce p t p or the human and moral action which is 
prescribed may be performed, without that knowledge. As to this 
contention, however, there is probably some difficulty in the case of a 
positive law, a point which we shall discuss later . 3 

But, for the present, I shall say briefly that, without the knowledge 
j in question, a precept may be observed in a material 

ep y ' sense (so to speak) which will suffice to exclude sinning 

directly against that precept, as is proved by the reasons already set 
forth; yet, even so, it would not be observed in a formal sense, nor in 
human fashion; accordingly, the knowledge of which we are speaking 
is necessary in order that this act may be human with respect to the 
observance of the precept, in accordance with our discussion of the 
preceding 4 proposition. Wherefore, if any one happens knowingly to 
have given alms at a time when a natural precept bound him to do so, 
and if he acted while ignorant of that obligation, then, although he has 
not transgressed the precept, he cannot properly be said to have ful- 
filled it ; for, in so far as that precept is concerned, he has performed the 
act casually and (as it were) incidentally. To go a step further, it may 
happen that, if the ignorance was vincible, he has thus sinned against 
that very precept, since by reason of his disposition — that is, his know- 
ledge at the time — he may have exposed himself to the peril of trans- 
gressing the precept in the very fact that he was ignorant of the 
obligation imposed thereby. 

It may be objected that, if any one while ignorant of a precept — 
for example, the precept of almsgiving — has performed the act [pre- 
scribed thereby], he is not bound to give the alms again, at a later time, 

1 [Brcvianum, which is frequently used for the divine office which a priest is bound to recite dailv. — 
.Reviser.] 

1 [The italics are supplied by the Translator — Tr ] 

3 [Infra, p. 362; De Legibus, Bk. Ill, chap i. — T r ] 

* [Vide the first sentence of Section 4 of this Chapter, p. 234 . — Tr.] 
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evert though he comes to know of the precept; therefore, this is an 
indication that it has been fulfilled by him. One may reply to the 
objection on the basis of what has been said above, denying the con- 
sequent on the ground that affirmative precepts do not bind one to 
uninterrupted fulfilment of them, but impose their obligation only 
when the particular occasion so demands; whereas this act of alms- 
giving caused the need of [the almsgiver’s] neighbour to cease, so that 
the obligation imposed by the precept also ceased to exist, not because 
the precept was fulfilled, but because the subject-matter and the 
occasion for the prescribed act were wanting; whence one may infer 
that, if this same occasion or necessity persists, then, the obligation of 
fulfilling the precept will also persist. 

Lastly, it may be inferred incidentally from the foregoing that 
there arises from the very existence of every precept the obligation 
to have knowledge of it, since, in a moral sense, it could not otherwise 
be observed. So St. Thomas has rightly maintained ([I. -II, qu. loo,] 
art. 9), asserting that he who ignorantly performs an act which is pre- 
scribed by law, performs the prescribed deed by chance, and inciden- 
tally; whereas the precept imposes the obligation of observance for the 
precept’s sake and intentionally, as has already been shown; therefore, 
it imposes the obligation of knowing, and furthermore, of reflecting 
upon it. 

1 1. In the third place, I hold that the natural law also imposes an 
The third proposi- obligation as to the mode of practising virtue. 

In order that this proposition may be understood, 
we must explain what we mean by the phrase, ‘the 
mode of practising virtue’. For under that phrase we 
include everything required in order that an act may 
be righteous and good in an absolute and moral sense; and for this it 
is necessary that the act m question shall be directed to a good object, 
not only materially, but also formally — that is to say, it shall be 
inspired by a righteous motive. This was the meaning of Aristotle 
(■ Nicomachean Ethics, Bk. II, chap, iv), when he said that, in order 
that a virtuous work may be performed with [all due] care, it is not 
sufficient that the acts involved shall themselves be just or temperate; 
for it is furthermore required ‘that the agent shall perform them while 
he is in the following state of mind: first, he shall act knowingly; 
secondly, he shall act by deliberate choice and for the sake of those acts 
themselves; thirdly, he shall act with a firm and unchangeable spirit’. 

Of these three conditions, the second is that which is pertinent 
to the matter in hand; for within it, Aristotle would seem to have 
included our first proposition, as well as the third, which we have just 
laid down. Accordingly, some authors subdivide that [second] condi- 
tion into two parts, as follows ; first, one must act voluntarily, for this 


tion the natural 
law imposes an ob 
ligation as to the 
mode of practising 
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is acting from choice; secondly, one must act for righteousness 1 sake. 
Although Soto {De Iustitia, Bk. II, qu. iii, art. 9) rejects this sub- Soto 
division, for the reason that Aristotle treats of the condition in ques- 
tion as a single unit, nevertheless, the doctrine itself is true; and it will 
143 be profitable to distinguish between those [two] parts, in this dis- 
cussion, for the purpose of explaining the binding force of the naturallaw. 

Thus, to act by deliberate choice pertains to our first proposition; 
to perform acts ‘for the sake of those acts themselves’, 1 that is, for 
righteousness’ sake, pertains to the third proposition. Under the head 
of righteousness, moreover, I would include all that is necessary in order 
that an act may be characterized by every condition required for 
righteousness in an absolute sense; since no one acts with intent 
toward righteousness unless he does so under the proper attendant cir- 
cumstances. 

The phrase ‘mode of practising virtue’ thus includes all the points 
mentioned above; so that we hold it to be included under natural law. 

12. The conclusion just set forth, then, is taken from the above- 
cited passage of St. Thomas [I. -II, qu. 100, art. 9], who has thus dis- 
tinguished between the natural and the positive law, a distinction 
which cannot be understood in any other way. Accordingly, he holds, 
not only that the natural law binds one to act voluntarily, but also that 
it binds one to act thus voluntarily for the reason already set forth, 
that is, for righteousness’ sake, in which [form of action] the mode 

of practising virtue is comprehended. Soto, on that passage {ibid., Soto ' 
answer to third objection), clearly upholds the same doctrine, expound- 
ing in this wise the teaching of St. Thomas. 

Nevertheless, there are certain authorities who do not accept that 
distinction, but rather maintain, in an absolute sense, that the mode 
of practising virtue is not included within the obligation imposed by 
the natural law. This would seem to be the opinion held by Joannes J 
Medina ( Codex de Oratione, Qu. 16 ; De Horis Canonicis Iterandis ); and 
Navarrus (Tr. De Horis Canonicis et Oratione, Chap, xx, no. 29, and 
on Decretum II. xi. iii. 55 [, conclusio v, no. 72] and in Summa, Chap, 
xxi, no. 7). For one who pays a debt obeys the natural precept regard- 
ing payment, even if he performs this act in an improper way; and one 
who gives an alms obeys the natural precept of compassion, even if 
he is actuated by vainglory. 

13. However, these [conflicting views] may be reconciled in a few 
A reconciliation of words, as follows. Although a particular precept of 
the two opinions. the natural law may be observed by means of an act 
which is good in Itself but which is, as a matter of fact, performed in 

1 [Reading ipsa for ipsam to coirespond with the preceding quotation from Anstotle, although 
Suarez may have intended here, not a quotation, but a paraphrase influenced bv the following hone- 
statem. — jCr.] 
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an evil way, the natural law as a whole may not be thus observed; and 
in this Yespect, it differs from human law. For human law may be 
observed by means of an evil act, in such a way that no part of it is 
violated, slice the evil attaching to the act in 

not to any human precept, but to a natural precept. _ 1 his is clearly the 
case, when, for example, a person receives communion unworthily at 
the Easter season, an act which is in no way contrary to ecclesiastical 
law since the precept which it violates, namely, that of receiving com- 
munion worthily when one does receive it, is not a human but a natural 
precept, and the latter [form of law] alone is violated under these 
circumstances. 1 But the same natural law which prescribes the doing 
of a righteous act, prescribes also that this act shall be done with [all 
due] care, for such a specification is itself a dictate of the natural 
reason and consequently a part of the natural law ; therefore, whenever 
a particular natural precept is fulfilled by means of an evil act, the law 

of nature itself is violated. . . 

14. It may be asked, however, whether this twofold, or virtually 
twofold, obligation springs from one and the same 
DoubL natural precept, or from different precepts. In con- 

nexion with this question, we may avail ourselves of a distinction which 
we may assume to be valid. 

For sometimes the circumstance of evil annexed to [a given act] is 
opposed to a virtue of a different sort [from that involved in the act]; 
as in the example cited, regarding a vainglorious intent attached to 
an act of compassion, that is, of almsgiving, the evil in this case being 
opposed to humility, and not to compassion itself. Under these 
circumstances, then, there is a twofold obligation springing from diverse 
precepts; accordingly, in such a case, it must be affirmed that one 
natural precept is completely observed by means of an act which is 
good in itself, but which is performed in an evil way ; and nevertheless, 
the natural law [itself] is not completely and absolutely observed, since 
[in this observance of one natural precept] another is violated. 

Sometimes, on the other hand, it may happen that the evil in- 
volved in a given act is contrary to the very virtue enjoined by the 
precept apparently observed in the substance of that act ; as when a 
person prays with recollection, but in an unsuitable place, or under 
other circumstances opposed to the reverence due to God in prayer. 
In such cases, it may be truly said that one and the same precept is 
obeyed with respect to its substance, and violated with respect to the 
attendant circumstances. F01, even though a virtuous act necessarily 
involves both an [external] object and intrinsic circumstances, never- 
theless, it must not be thought, in consequence, that this act is regulated 

1 [In the present law of the Church, canon 861 of the Codex Inns Canomci rules that a sacrilegious 
communion does not fuliil the paschal precept — Reviser ] 
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by a number of distinct precepts, referring [respectively] to its object 
and to the individual circumstances connected with it. On the con- 
trary, a single natural precept is laid down, prescribing an act of a 
specific righteous character, such as to require specific accompanying 
circumstances; and accordingly, this same precept can be observed in 
so far as relates to the substance of the external act while it is violated 
with respect to the other circumstances involved. 

CHAPTER XI 

DOES THE NATURAL LAW IMPOSE AS AN OBLIGATORY MODE OF 
ACTION THAT MODE WHICH SPRINGS FROM THE [NATURAL] LOVE 
OF GOD, OR FROM CHARITY? 

1. St. Thomas treats (I. -II, qu. too, art. io), in this connexion, of St. Thomas 
the question above set forth. However, that question involves many 

points which relate to other matters, especially matters of faith, charity, 
and grace; and [in the passage cited] it is dependent upon St. Thomas’s 
previous remarks (ibid. qu. 18) concerning the requisites for moral 
goodness in a human action. Consequently, that question might well be 
disregarded, at this point ; and yet, in view of the fact that it is com- 
plementary to our subject-matter, and inasmuch as it includes some 
remarks necessary for the explanation of the force of the natural law, 
we shall deal with it briefly here, postponing for treatment in the 
proper passages, in so far as is possible, those points which are foreign 
to the matter in hand. 

It is necessary to assume, indeed, that one may speak either of the 
natural love of God or of an infused charity; for in our title we have 
suggested that by the term ‘charity’ infused charity is to be understood, 
but that the term ‘love’ refers to the natural love of God, viewed as 
the end of nature. Accordingly, it is also possible to speak relatively of 
the natural law; to speak, that is, either of the purely natural law that 
accompanies pure nature in so far as the latter is illuminated solely 
by natural reason, or else of the law that is connatural with grace 
and with the light of faith, which we may call divine by antonomasia. 

2. Therefore, when we speak of the love of God as the Author of 
nature, we assume, in the first place, that there may exist in human 
nature such love, even above all things, and essentially distinct 
from a love that is infused, although it may be impossible that [this 
natural love] should be perfectly possessed without the aid of grace. 

In our treatise De Gratia 1 we shall touch upon this point, showing 
by what powers this love can be elicited; and, in our discussion on 
charity, 2 the distinction in question will be more fully expounded. 

1 [Not included in these Selections. — Tit ] 

1 [Only Disp. XIII of Suarez’s De Chantate is included m these Selections. — Tr] 
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We assume, secondly, that the natural law contains a special pre- 
cept enjoining the love of God, as the Author of nature, an assump- 
tion which will also be proved in our discussion of charity. 

Thirdly, it follows upon this assertion, that the natural law, taken 
as a whole, obliges man, viewed in the light of pure 
nature, to refer himself and all his [works] to God as 
natural law obliges pi s final end; for thus to refer oneself and one’s [works] 
p^cf to'hk is involved in a love of God above all things. How- 
nature, to order ever, since this precept is in affirmative form, it is 
[works] tewards" S binding not continuously, but only at suitable times; 
God [as his final anc j therefore, that love is not necessary in order that 
end - 1 ' other precepts may be fulfilled completely and with- 

out the transgression of some natural precept. For at times there may 
occur a fit occasion for the honouring of one’s parents which is not an 
occasion calling for the love of God; and under such circumstances, I 
may fulfil the precept of filial piety, even though — in so far as concerns 
the part of the active agent — such fulfilment may be in no wise 
motivated by the love of God. 

Fourthly, however, we must add that every work whereby a 
Every work where- natural precept is fulfilled tends of its own nature 
by a natural precept towards God as its final end, and in itself contributes 
its own nature to to xiis glory, ror every such work issues from God 
God as its final end. as its chief and primary source ; moreover, through it 
the will of God is in actual fact fulfilled, even if the agent does not 
formally work to this end; and again, it is a righteous work, and one 
suited to the final natural end of man, which is, primarily, God. 

3. The foregoing, then, provides a sufficiently clear solution for 
the question of the extent to which this obliga- 
tion may be derived from the pure law of nature 
and from the pure love of God as the Author of 
nature, a love which is in harmony with natural 
reason. For, in this order, the mode of acting from 
the love of God consists simply in the activity of that 
love itself, or of something else, under the command of that love. 

The former kind of action will be required only on occasions 
when the precept [enjoining it] is in active force; and consequently, 
by reason of that same precept, this mode of love is essential in order 
that the natural law as a whole and collectively may be fulfilled, 
although it is not essential to the fulfilment of individual moral 
precepts, since the latter do not all impose, as an obligation, the love 
of God. 

The second kind of action, if the command in question is 
assumed to be formal, is manifestly not required; for no particular 
precept is laid down regarding this point, nor do the other individual 
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precepts impose this obligation. The truth of the foregoing is self- 
evident, since, if it were not true, right action would always be joined 
of necessity to an actual love of God, and to assert that such is the case 
would be absurd. If, on the other hand, we refer [merely] to a virtual 
command [of love], that is, to a relationship with some previous action 
of the agent himself, even this mode of action is not required for the 
observance of other precepts. For, in the first place, this act of love 
may not have taken place previously, yet an occasion may be offered 
for some good act in accordance with another natural precept; and, in 
the second place, even if such an act of love did occur previously, it 
may exercise no influence here and now, inasmuch as there is no recol- 
lection thereof nor any virtue from it that persists. 1 

I shall add, moreover, that not even the habitual disposition of 
such love is required, for he who is in a state of mortal sin is not con- 
sidered to possess that habitual disposition, and nevertheless he may 
observe some natural precept. Therefore, it is sufficient that there 
should exist the natural relation or tendency which is included in the 
righteous action itself, by its very nature, as has been explained. 

4. In this connexion there is wont to arise a dispute regarding the 
_. . . . view of Gregory of Rimini, who has said (on the 

The opinion of „ ni rr t ■ • ' , . 

Gregory that no- sentences, Bk, II, dist. xxxix, qu. 1, art. I, conci. 2) 
righffuhjT^iovabie *kat nothing created is rightfully lovable for its own 
for its own sake, sake, and that God alone is thus lovable; whence he 
and that God alone ] n f ers (i n ar t, 2, corols. I and 2 ) that it is not possible 
for men to act righteously unless they act for the love 
of God, to Whom they refer their deed, either actually or virtually — 
that is, by the force of some previous act of love. He finds proof for his 
statement in various passages of Augustine (On Christian Doctrine, Augustine. 
Bk. I, chaps, xxvii and xxxvii; De Trinitate , Bk. IX, chap, viii and 
De Diversis Quaestiombus, LXXX1I1, Qu. xxx) wherein he says 
that it is perverse to enjoy any created thing beyond 2 God. Where- 
fore, he asserts, in another work (On the Customs of the Catholic 
Church , Bk. I, chap, xiv), that all good things must be referred to the 
highest good, a fact from which he infers (ibid., chap, xv) that virtue 
is nothing other than the highest love of God ; so that he defines all of 
the virtues (On the City of God , Bk. XIX, chap, xxv) in accordance 
with this love, asserting in consequence that it is pride to love even 
these virtues themselves for their own sake. The reason for this view, 
indeed, is that God alone is supremely good, and that therefore He 
alone is to be desired for His Own sake. And furthermore, if the view 

1 [In this passage Sudrez states that a morally good act need not be based on either the actual or 
the virtual love of God. — Reviser ] 

2 [Reading praeler for the praepler found m our Latin text The 1619 and 1856 editions have propter , 
but praeler would seem to make Augustine’s argument clearer. St Augustine’s words are Neque emm 
ad ahgmd ahud Dens ref erendus esl Quomam omne quod ad altud referendum est, mferius est quam id ad 
quod referendum esl (De Diversis Quaestiombus, Migne ed., Vol. xl, col. 20) — Reviser.] 
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in question were not correct, an y good created thing could be loved 
for its own sake. 

5. However, this discussion is not appropriate to the present con- 
text; for it pertains to a matter dealt with by St. Thomas in a 
passage (I.-II, qu. 1 8) where he treats of the requisites for moral 
rectitude in a human action. In discussing the subject of faith, too, 
it is also customary to deal with this question owing to the case of 
unbelievers who have no knowledge of God. 

’ Briefly, I hold that the opinion of Gregory, above set forth 
The opinion of (p. 245), is probably not sound nor based upon any 
Gregory is rejected. SO und foundation. For a thing that is morally good 
is lovable for its own sake, and suffices to render this act [of love] moral, 
even if one’s thought is not of God [on the occasion in question] and 
was not previously directed to Him in such a way that a past act of loving 
God has a certain present influence upon the [present] act [of love for the 
created thing]. Moreover, it is one thing to love something as being the 
supreme good; but it is different to love a thing as being a good which 
is in itself lovable. The first kind of love pertains strictly to God; but 
the second is imparted by God Himself to every morally good thing; and 
therefore, in so loving that which is morally good, one commits no offence 
against God. Neither does the foregoing lead to the conclusion that all 
good created things are lovable for their own sake, because there are 
no goods of this inferior [created] order, either useful or enjoyable, 
which are to be desired only for their goodness. Finally, although a 
created thing which is morally good may be loved for itself, it is not 
loved as an ultimate end. On the contrary, the love in question tends 
of its own nature, towards God; and this fact suffices to prevent the 
assertion that man enjoys rather than uses such good. He might, indeed, 
be said to enjoy such [a lesser good], if he should set it up as his ultimate 
end; and it was to this latter action that Augustine referred, calling 
it pride. Therefore, the authority of Augustine does not stand in our 
way, nor does the argument of Gregory have weight ; and consequently, 
the opinion of Gregory is commonly rejected by the theologians in their 
treatises on faith, as we shall see' — -God willing — in the proper place. 
One may also consult Soto ( De lustitia, Bk. II, qu. iff, art. 10) and 
[Joannes] Medina ( Codex de Oratione, Qu. 16, and [Bartholmaeus 
Medina] on I.-II, qu. 18, art. 9). 

6. Secondly, there remains for discussion the mode of action that 
The mode of action springs from infused charity. 1 With respect to this 
that springs from point, it is certain that such a mode is not necessarily 
nouequiredlorthe required for the fulfilment of the purely natural law, 
observance of the since it is [a virtue] of a much higher order. But there 
‘ uto “ lS !d ''" may be a doubt as to whether or not, assuming the 

1 [Vide the second paragraph of the first section of this Chapter, supra , p 243 — Tr ] 
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elevation of man to a supernatural end, this circumstance is required 
even for the fulfilment without sin of the natural law. For such seems 
to have been the meaning of those writers who have said that man is 
not, at any given time, fulfilling any divine precept whatsoever, unless 
The 0 mion of 2S * n some sense acting from charity. This opinion 

Denys^ 1 the" Car- was held by Denys, the Carthusian (on the Sentences, 

thusian, and a cnti- Bk. I dist. xvii, qu. I, art. 3), and the same view was 
supported, a few years ago, by Michael Barns, 1 who 
declared [cf, Institutionum Religtonis Christiana , Vol. IV, bk. hi, 
chap, xxi] that every action which does not spring from charity comes 
from a corrupt concupiscence and is therefore evil. 

7. Nevertheless, such an opinion is entirely false and erroneous, 
or, at least, it affords great occasion for error. In order to demonstrate 
this proposition, however, we must take it up point by point. 

For the opinion in question may first be interpreted as referring 
to a habit of charity or, what is the same thing, to a state of grace; 
and in this sense it is erroneous, and was virtually condemned in the 
case of the Lutherans, at the Council of Trent (Session VI, canon 
[chap.] vii). For, according to this opinion, all works done outside the 
state of grace would be contrary to the divine precept, and therefore 
would be sins; a conclusion from which it would, follow that all works 
by which a sinner remotely disposes himself for grace are sinful. This 
consequent has been condemned in the Council above mentioned, 
and justly so, since the sacred Scriptures very frequently counsel works 
of this kind, such as holy fear, almsgiving, prayer and the like. 

However, Baius would perhaps reply that habitual charity is 
required for the avoidance of sinning, but that it is not sufficient to 
one’s attainment of remission of sin; for habitual justness may be 
attained without [consequent] remission of sin. This reply, however, 
involves another error, namely, that it is possible for true justness and 
charity to exist de facto in a man while he is in a state of sin; a proposi- 
tion which is contrary to that same Council in the same Session VI 
(canon vii). Nor does such a reply dispose of the definition cited 
above, since in that definition the Council referred to works pre- 
ceding justification, which involves not merely the remission of sin, 
but chiefly the infusion of justness, as is evident from the teaching of 
146 the same Council. And furthermore, remote dispositions 2 are directed 
not only to the remission of sin, but also to an infusion of justness, and 
therefore, it is impossible that such works should be evil or against the 
law of God. 

8. Finally, there is this clear argument: that the necessity of 
habitual grace or charity in order that individual precepts may be 
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F01 C.uus lead Bams. — T k.] 

i.e. prelnninaiy acts by which one prepares for justification. — T r.] 
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observed without fresh transgression, springs neither from the purely 
natural law, as has been shown, 1 nor from that law which is connatural 
with habitual grace itself or charity; for there is no necessary connexion 
between such habits and the particular obligation [to observe those 
individual precepts], nor can it be proved that there is such connexion, 
on the basis of any principle of probable validity. Neither does [the 
necessity in question] spring from any special positive law of God, 
since it is nowhere found that such a law has been established, a point 
which we shall presently demonstrate, in replying to the objections. 

Accordingly, all theologians require for certain acts which are 
especially holy an habitual sanctity in the person performing them, 
that they may be performed worthily and without sin; as, for example, 
in the administering of the sacraments of the living. The same state 
of habitual sanctity may be required on the occasion of a deed in- 
volving imminent danger of death, or because of some similar occasion; 
although this requirement is a special one, emanating from the law of 
charity or of religion. But a general requirement of habitual sanctity 
applying to all acts cannot be founded upon any law, nor conceived by 
any plausible reasoning. 

9. Secondly, the opinion under discussion 2 may be understood as 
Another mterpreta- referring to an actual love of charity; so that, for the 
non of the question, observance of any precept whatsoever of the natural 
law, it may be necessary that one shall order himself toward God, 
through a supernatural love that is the personal act of the agent, or an 
act coexistent with the deed through which the [natural] precept is 
observed, or one which shall have preceded that observance and shall 
virtually influence it. 

However, this interpretation also may easily be refuted, on the 
basis of the principles already laid down. For it must be taken as refer- 
ring, either to a love of God above all things, or else to another, im- 
perfect and merely affective love, which is supernatural and through 
which the observance of any precept may be directed toward God. 

If the former of these alternatives be maintained, one is led into 
the difficulty already mentioned, and a new one is added. For the act 
of loving God above all things is not separate from the habit of thus 
loving Him (whether the act proceeds from the habit or proximately 
prepares [the soul] for it, alternatives which have no bearing upon the 
point under discussion) ; and therefore, if this love is necessary, either 
existent in the act or as having preceded it and not having been 
withdrawn (for the latter condition is required in order that [the love] 
may exert a virtual influence), then the state [of the agent] will neces- 

1 [Supra, this Chapter — Tr.] 

2 [ie. the opinion of Denys, the Carthusian, and Michael Baius.twZe Section 6, supra, p. 247. and 
the opening sentences of Section 7. — Tr.] 
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sarily consist also in a state of grace and of charity; but [the suggestion 
of such a requirement] has been rejected. Furthermore, there would 
also be demanded an act of perfect charity, influencing the prescribed 
action; and this supposition is a new absurdity. For, just as we are 
prepared for the attainment of a state of habitual justness by means 
of good works which precede that state of justness, in so far as these 
works may be brought about by the Holy Spirit disposing us thereto, 
but not indwelling within us, according to the Council of Trent Council of 
(Session XIV, chap, iv), even so are we made ready to obtain the aid Trent ' 
and receive the impulse [of grace], through which, proximately, we are 
prepared for that state of justness and for the love of God above all 
things. Therefore, it is no less absurd to lay down as a prerequisite to 
individual acts observing moral precepts, the infused act of the love of 
God above all things, than it is to lay down as a prerequisite the 
habitual state of such love. Moreover, the arguments which we have 
adduced in opposition to the opinion of Gregory apply in due pro- 
portion when opposed to the opinion now under discussion; a point 
which I shall now expound in connexion with the other part of our 
discussion. 

10, If there is demanded, accordingly, not a love above all things, 
but another and lesser love, which will be sufficient in order to refer 
a given act to God as its supernatural end ; then, in the first place, it is 
difficult to distinguish such an affection — one which partakes of a super- 
natural complacency in, or good will towards God, and which is apt to 
be elicited by infused charity — [it is difficult, I say, to distinguish such 
an affection] from the love [of God] above all things and the love that 
justifies. For the present, however, I shall postpone this question to 
another and more fitting place, and shall demonstrate, following the 
appropriate line of argument, that the opinion under discussion is 
false and arbitrary, even in the sense just set forth. F01 such an 
obligation does not proceed by the very nature of the case from the 
principles and light of faith; nor, on the other hand, can it be shown 
that God has laid down for men as ordained for a supernatural end, 
any special command always to discharge 01 to observe the precepts 
of the natural law, out of this sort of love or this reference of one’s 
acts [towards Him]. In opposition to the assumption [that this obliga- 
tion exists], one may apply, in due proportion, all the arguments that 
we have used m opposing the opinion of Gregory. 

And furthermore, such reference [of one’s acts to God], or such 
love, is not necessary in a general sense and per se even to the observance 
of other supernatural precepts. For the precept of faith is fulfilled by 
the act of believing, prior to any act of true love of God; one may make 
a similar statement regarding the precept of hope, as is to be inferred 
from the teaching of the Council of Trent (Session VI, chap, vii); 

1569 74 k k 
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and the precept enjoined by religion concerning divine worship or 
that concerning prayer may be observed in the same fashion. 

One may go farther and say that, although a .state of grace is 
required in the case of some external acts, as I have just pointed out, 
on account of their special sanctity, nevertheless, even for such acts, 
this special love, whether actual or virtual, is not necessary, provided 
the agent is assumed to be in a state of grace; on the contrary, a 
religious intention, one that regards the virtue of religion, is sufficient. 
And similarly, if an occasion should arise either for professing the faith 147 
or for witnessing to the honour of God, this may be done from an 
impulse towards the faith and the confession of it, or from an impulse 
towards divine worship and the honouring [of God], involved in 
religion, even if it is not done by a formal act of charity. In no wise, 
then, is the mode of acting out of charity a requirement for the ob- 
servance of other precepts, apart from the special precept of charity, 
which is binding not uninterruptedly but only at certain times and on 
certain occasions, as will be pointed out when we deal with that special 
matter. 

11. But an objection may be raised, first, on the basis of several 

. passages from Paul (z Corinthians , Chap, x [, v. 31]): 

jec on. ‘Do all to the glory of God’ ; ( Colossians , Chap, iii 

[, v. 17]) : ‘All whatsoever you do in word or in work do all in the name 
of the Lord J esus Christ, giving thanks to God and the F ather by Him’ ; 
and (z Corinthians, Chap, xvi [, v. 14]) : ‘Let all your things be done in 
charity.’ 

Secondly, various passages from the works of Augustine are cited 
by way of objection, passages in which he declares that any act per- 
formed not from charity is performed from a corrupt concupiscence, 
and is therefore evil. Accordingly, he says ( Retractationes , Bk. I, chap, 
xv): ‘Will without charity is wholly a corrupt concupiscence.’ 1 And 
again ( De Gratia et Libero Arbitno, Chap, xviii) : ‘What is done without 
love is not well done,’ 2 He also has numerous similar passages (De 
Gratia Christi et de Peccato Onginali, Bk. I, Chap. xxvi). 

Thirdly, Dionysius argues that God, in His precepts, seeks to make 
us lovers of Himself; hence, if those precepts are not observed from 
a love of God, His will is not done ; and therefore, the precepts are not 
fulfilled. 

12. My reply to the passages from Holy Scripture, cited as testi- 

Soiution of the mony, is, first, that they contain the best of counsels; 

objection. secondly, they may contain a precept which is to be 

interpreted in one of two ways. 


' jSuircz quotes Augustine in substance, ~TR ] 

2 [The 'fords of St. Augustine are: Si fiat sine thanlate nullo modo fiat bene, Migne ed., Vol \hv, col. 
903.— Reviser,] 
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One interpretation is that all our works, in so far as their essential 
character is concerned, should be such that they tend to the glory of 
God, even if they are not actually related to this end. [Such an 
interpretation] accords with the words of Christ ( Matthew , Chap, v 
[, v. 16]): ‘So let your light shine before men, that they may see your 
good works and glorify your Father who is in heaven.’ For the meaning 
of these words is not that it is necessary to perform the works with 
the [specific] purpose of having them seen by others who will glorify 
God, since such a purpose, even if it is good in itself, is nevertheless 
not required, nor is it ordinarily advisable, because of the peril [of 
vainglory which it involves]. The meaning, then, is that these works 
should be of such nature that, if they are seen, the glory of God may 
result from them. 

According to the other mode [of interpreting the testimony of the 
Scriptures], that testimony may be understood to contain an affirma- 
tive precept that is always binding, but not uninterruptedly save with 
respect to the preparation of the soul; that is, with respect to our state 
of readiness to do all things for the glory of God, whether from charity 
or as a confession of the name of Christ, when such acts are necessary 
or becoming. 

13. To the passages containing the testimony of Augustine we 

Explanation of the sha11 re pty sp eclficall y and in the P ro P er P laCeS > in De 
passages from Fide and De Chantate 1 ; for the works of Augustine 

Augustme. contain difficult passages on both these virtues. 

For the present, I will say that the words of Augustine may be 
expounded in the same way as those of Scripture; so that the expression 
to act from charity does not signify ‘to be evoked or commanded by 
charity’, but rather, ‘to act in accord with it’, so that the act in 
Question is such that by charity it may be directed and performed, 
charity thus being always and inherently a rule (so to speak) of a good 
deed, although not necessarily a [moving] principle as well, nor an end 
[specifically] sought by the agent. Accordingly, when [Augustine, De 
Gratia et Libero Arbitno, Chap, xviii] says that, ‘An act is not well 
done that is done without love’, it is just as if he said, ‘not done in 
accord with love’, or ‘done [in a spirit] alien to love’. When, indeed, 
he says [ Retractationes , Bk. I, Chap, xv] 1 2 that will without charity is 
wholly a corrupt concupiscence, this statement also may be explained 
as referring to the will in itself, and not to its individual acts ; and the 


1 [Only Disp. XVIII of the Tractate De Fide (infra, p. 739) and Disp, XIII of De Chantale ( tnfia , 
p, 800) are included m these SeleUions. — Tr.] 

2 [St. AugusUne there says: Quod si qmsquam dial, eliam ipsam Mpidilaiem nihil ahud esse qmm 
volunlatem, sed vittosam peccaloque servuntem; non resistendum esl, nec de vet bis, cum tes constei, con- 
troversia facienda. (And if any one should say that even concupiscence itself is nothing more nor less 
than will — a will, however, that is vicious and the servant of sin — that statement should not be com- 
bated ; nor should a controversy be raised as to terms, when the facts of the matter are dear ) — Revises.] 


Matthew, v. 
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whole will may be termed a corrupt concupiscence in a moral, but not 
in a rigorously physical sense, for a will destitute of charity is regularly 
overcome by corrupt concupiscence, although at times it may act from 
a love of righteousness, without any relation to charity, as we shall 
show at greater length in the treatise De Gratia . 1 

Some persons, to be sure, also explain that, in the passages cited 
(De Gratia et Libero Arbitno , Chap, xviii, De Gratia Chnsti et de 
Peccato Originali, Chap, xxvi), Augustine means by the word ‘charity’, 
not the infused theological virtue, but a general love of moral good, 
that is, of right conduct for the sake of justness itself. Nevertheless, in 
the Chapters cited, he clearly speaks of the charity which is referred to 
John, xm in the precept of Christ (John, Chap, xiii [, v. 34]) : ‘A new Command- 
ment I give unto you; that you love one another’; and in that other 
Deuteronomy, precept ( Deuteronomy , Chap, vi [, v. 5], Mark, Chap, xii [, vv. 30-1]) : 
vu ‘Thou shalt love the Lord thy God with all thy heart [. . .] and thy 

neighbour as thyself.’ [Augustine] is also speaking of the charity con- 
1 Peter, iv, cerning which Peter said (1 Peter , Chap, iv [, v. 8]), that it ‘covereth a 
multitude of sins’; and to which John referred [ijohn, Chap, iv, v. 7] 
in the words : ‘[Dearly beloved,] let us love one another: for charity is 
of God.’ For Augustine cites these passages in the context under dis- 
cussion, in order to explain what sort of charity it is to which he refers. 

As yet, I have not found the other passage from the Retractationes. But 
let this suffice us, as far as the discussion of Augustine is concerned. 

14. To the argument from reason one may reply, in agreement 
with St. Thomas, whom Soto and others follow, that the purpose 
sought in a precept is not itself enjoined by the precept. Accordingly, 
although God purposes pre-eminently, that we shall act from charity, 148 
He nevertheless docs not impose this command with respect to all 
actions, neither does He impose it by virtue of [every] individual pre- 
cept, but only by the special precept of charity, which is to be observed 
on the proper occasions. Save for this special necessity, then, not only 
the natural law, but also the supernatural law, may be observed with- 
out following the mode in question. For thus the Christian sinner by 
the act of belief fulfils the law of faith, even though he does not believe 
from the motive of charity, and attains the end proximately sought by 
God in that precept; for this proximate end is contained within the 
precept [of faith] itself; although the extrinsic and remote end mav 
not be attained. The same is true of the other precepts also. 

1 [Not included 111 these Selections — Tr,] 
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CHAPTER XII 

DOES THE NATURAL LAW NOT ONLY FORBID CERTAIN ACTS, BUT ALSO 
INVALIDATE CONTRARY ACTS? 

I. In discussing the binding force of natural law, we have in con- 
sequence dealt with almost all the effects which are usually assigned to 
law in general. For it is evident from what has already been said, that 
this law prescribes certain good actions and prohibits evil ones, but 
that permission and punishment, properly speaking, have no place 
therein. The reason for this is that a violation of the natural law 
results in an obligation to undergo punishment, in relation to divine 
providence and justice, to which pertains the assignment of that 
penalty; nevertheless, natural reason cannot define this punishment, 
and therefore, such and so great a penalty does not, strictly speaking, 
result from the authority of some merely natural law; but rather, the 
said obligation follows from a natural and intrinsic condition of guilt, 
so that, even if the penalty were not fixed by any specific law, the guilt 
could be punished by the decision of the competent judge. 

Whence it follows that true permission has no place in this law, 
Permission has no since k permits nothing which is evil in itself to be 
place in the natural done licitly, a self-evident fact, inasmuch as the law 
law ‘ in question is opposed to actions that are intrinsically 

and fer se evil. It also follows that this natural law does not permit 
intrinsically evil actions to be done with impunity, in so far as punish- 
ment can result from the said law, that is to say, in so far as relates to 
a state of liability to punishment; since it never impedes, nor can of 
itself impede, such a state. For if it is said that this law permits either 
those indifferent actions which it does not prohibit, or those good 
actions of which it approves, although without prescribing them, it 
may be answered that neither attitude is equivalent to true legal per- 
mission, so to speak For the former is simple negation, inasmuch as an 
action is spoken of as indifferent which is neither prescribed nor for- 
bidden, nor yet approved; while the lattei attitude is more than a 
permission, since it is a kind of positive concession, a matter which has 
been touched upon above and which will be more fully discussed later , 1 
when we treat of the z us gentium. And with respect to these points, if 
the natural law is considered in so far as it establishes the manner in 
which [a given action] must be executed in order that it may be done 
righteously and blamelessly, then the question is one which pertains 
to law as prescribing a given manner and forbidding another, a mattei 
also touched upon above; so that, with regard to these effects [of the 
law], nothing more need be said. 

1 [Injia, p. 325; chapter xvu. — T r.] 
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2. The only question remaining for discussion, then, is this : When 
and in what way may the natural law have not only obligatory or pro- 
hibitory force, but also the force which invalidates an act done in 
contravention of such obligation ? This doubt is especially pertinent 
with respect to negative precepts, but it may be extended to apply to 
affirmative precepts, in so far as the latter logically prohibit acts con- 
trary to those which they prescribe. 

The reason for the doubt, indeed, is that to invalidate is not to 
The reason for prescribe, but [actually] to do something [beyond that] ; 

this difficulty. whereas the natural law, as such, apparently has power 
solely to give commands, and not to abolish the power of ownership, for 
example, or to do anything similar. This point may be confirmed by 
induction. For the natural law forbids the contracting of marriage 
after the taking of a vow of chastity, or after betrothment to another 
person; and nevertheless, such a marriage is valid. The natural law 
also forbids the selling of anything for more than a just price; and yet 
such a sale is not rendered void by the law of nature. Therefore, the 
same will hold true of all similar cases. For the efficacy of the natural 
law is the same in all cases; nor does it employ any special language 
for prohibiting, such that, on account of this diversity in wording, we 
might say that it does invalidate at times, but not always, a statement 
which may be made with regard to positive law. 

3. Nevertheless, it is certain that, at times, acts committed in 
Actions opposed to opposition to the natural law are not only evil, but 
not offiy f perverse^ 6 also invalid. The writers on the subject assume this 
but sometimes m- to be certain in many of the questions which they dis— 
vahd ' cuss specifically; such questions as whether or not these 

acts— for example, a contract effected under the influence of fear, 
violence, fraud, or some similar condition— are nullified by the natural 
law or only by the positive law. They assume, then, that such contracts 
may be null under both heads. Furthermore, this position is con- 
firmed by the following examples. A second marriage made during 
the lifetime of a former spouse is null by the natural law. The same 149 
is true of a .marriage, let us say, between brother and sister; and still 
more certainly true in the case of a marriage between father and 
daughter. . So also a usurious contract is invalid by the natural law, 
that is, it is null in so far as any obligation to pay usurious interest is 
concerned. The same conclusion holds with respect to a contract made 
by means of a grave fraud. And there are many similar examples. 

In order, however, that we may establish a rational basis [for all 
of them] and may satisfy the foregoing objections, it is necessary to 
assign some rule for determining when an action prohibited by the 
natural law is valid, and when it is invalid. For the fact that either 
situation may occur is demonstrated by the examples already adduced; 
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but the distinction cannot be based upon the words of the natural 
law itself, as has rightly been objected. Whence, then, shall we derive 
that distinction? 

4. Two rules especially present themselves. 

The first rule. 


The rules for ascer- 
taining when acts 
are invalid by the 
natural law. 


The first is as follows : when an act is forbidden by 
the natural law because of some defect of power, or 
because of the incapacity of the subject-matter, then, 
the act is null and void, by its very nature. The 
example cited in connexion with a second marriage 
demonstrates this point ; as do, in general, the cases in which a gift has 
been made of a thing which has previously been validly and per- 
manently donated ; for such a [second donation] is null, since he who 
is giving or transferring the thing for the second time has already 
ceased to have power over it. This consideration will make clear the 
difference between a transfer effected subsequently to a prior transfer, 
and one effected simply after a prior promise. For both of these trans- 
actions are opposed to the natural law, and nevertheless, one is valid 
and the other is invalid ; since the earlier transfer has extinguished the 
ownership of the thing transferred, and thus has also extinguished 
the power over that thing; whereas the promise does not do away 
with the ownership, and therefore does not do away with the power 
[of the promisor], although it may place him under an obligation to use 
the property in the manner agreed upon. According to the same 
reasoning, a contract or a consent extorted through substantial fraud 
(as it were) is null by the natural law; since the fraud impedes true 
consent, and causes it to be involuntary, and since a human contract 
cannot be perfected without an exercise of the will. The same reason- 
ing applies to other [similar] acts. Thus the rational basis of the [first] 
rule is easily evident ; for, in these and like cases, the substantial prin- 
ciple (so to speak) of the validity of the action is destroyed, this 
principle being a moral power, that is, a power that has attached to it, 
a sufficient exercise of the will ; and there is no valid act without power 
and volition. 

5. The second rule is this: when an act is forbidden on account of 

m , , some unseemliness or turpitude discerned in its sub- 

The second rule. . . i • v i i 

ject-matter, then it is also invalid when that same 

turpitude persists in the effect itself of the act, or, as the jurists say, 
when the turpitude has a continuous cause. This rule I take from a 
similar statement in the Gloss (on the Constitutions of Clement , Bk. Ill, 
tit. xii, chap. 1, word inhibentes, at end), from yet another passage in 
the Gloss (on Decretmn, Pt. I, dist. x, can. x), from Decio (on Decretals, 
Bk. II, tit. xx, chap, ii), and from other authorities to whom Covar- 
ruvias refers (on Decretum, Bk. IV, pt. 11, can. vi, no. 6, at the begin- 
ning) ; it may also be inferred from the following words of the civil 


Gloss 



25 6 On Lam and God the Lawgiver [Bt II 

law {Digest, XLV. i. 35, § 1) : ‘That agreement which the laws prohibit 
ceases to have a binding effect, if the cause of its prohibition is to be 
perpetual; as, for example, when any person enters into an agreement 
of marriage with his own sister’, On this passage, the Gloss notes that 
such a promise is invalid, by the natural law itself. Thus the [second] 
rule is confirmed by the above-cited example of a marriage between 
blood relations of the -first degree. For in that case there is no lack of 
power, that is, no lack of dominion over oneself for the purpose of 
giving oneself in matrimony; nor is there a lack of volition, in so far as 
the parties to the contract are concerned; but that unseemliness from 
the standpoint of nature which causes such a marriage to be forbidden, 
endures perpetually, if the marriage in question endures; therefore, 
even the duration itself is forbidden, and is thus invalid. The same 
condition is seen to exist with respect to the example of usury. For 
usury is forbidden because it is unjust, and this injustice consists in the 
retention of the profit received, as well as in the act of receiving it, so 
that the prohibition against usury has an invalidating effect [upon such 
retention]. From the foregoing, the rational basis [of the second rule] 
is also evident. For if it is contrary to the natural law to invest a given 
act with validity, that act may not be performed by any one, since the 
law of a superior authority stands in the way ; and, in the case in ques- 
tion, the very validity of the act is contrary to the natural law, since 
it is characterized by the same cause of turpitude [as that which 
characterizes the subject-matter of the act] and, consequently, cannot 
endure; therefore, the act involved is without valid effect. One may 
consider accordingly the difference between this [second] rule and the 
preceding rule. For in the case of the first rule, the act is prohibited, 
on the ground that it is wrongful and null because of a defect of power; 
whereas, according to the second rule, the act is null by reason of an 
intrinsic and perpetual wickedness, and consequently by reason of the 
very fact that a [natural] prohibition exists, since, apart fiom these 
considerations, an absolute power over the subject-matter involved in 
the act was not lacking. 

6. Aside from the cases just discussed, however, the natural law, 

when an act forbid though lt ma y prohibit an act, will not render null 
den by the natural the effect of that act; for if one assumes the existence 
™t renderednui^ 53 a P ower sufficient to pioduce such an effect, and if, 
besides, the effect may endure without turpitude and 
with a righteous use, there is no reason for it to be invalid. 

This point is best brought out in the case of a marriage entered 
into, in contravention of a simple vow of chastity. For that vow has 
not destroyed, but has enchained the power which a man has over his 
own body; and, in other respects, a marriage contracted contrary to 
that vow has, in so far as an actual surrender [of the body] is involved, 
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150 a greater efficacy (so to speak) than a promise has, and may also have 
a righteous use, at least in discharging, [though] not in seeking the 
[conjugal] debt; therefore, such a marriage may rightfully be valid. 

In like manner, an unjust sale leaves behind it, to be sure, a per- 
petual obligation of making restitution for the excess price; yet, if this 
restitution is made, all turpitude in the validity and perpetuity of that 
contract disappears; and consequently, there is no reason for the con- 
tract to be invalid in an absolute sense. Thus the reply to the objections 
set forth above is evident. In connexion with these examples, we may 
also take into consideration the fact that the prohibition is not (as it 
were) direct or absolute, with respect to the substance of the act in 
question, but either proceeds from some general law, such as that which 
enjoins the observance of a vow, or refers solely to a particular mode 
or excess involved; so that it is not strange that this prohibition does 
not make the act itself invalid. 

CHAPTER XIII 

ARE THE PRECEPTS OF THE NATURAL LAW IMMUTABLE OF 
THEMSELVES AND INTRINSICALLY? 

I. In the foregoing discussion we have treated of the substance 
and binding force of the natural law. It remains to speak of the 
stability, or immutability, of that law. 

Change, with respect to any law, indeed, may be conceived of in 
two ways: namely, as change through addition; or else as change 
through subtraction, or diminution. 

Here, however, we are not speaking of the process of addition; 
since addition does not constitute a change when the earlier law is left 
in its entirety, but rather, there takes place a perfecting and extension 
which contribute to human utility, as St. Thomas has said ([I. -II,] St. Thomas, 
qu. 94, art. 5). And, in like manner, Ulpian (in Digest, I. i. 6) says that uipitm. 
the civil law is built up by the addition of various [precepts] to the 
natural law. Furthermore, the divine law, too, has added many [pre- 
cepts] to the law of nature, as has the canon law to both of these. For, 
as we shall see below, 1 human laws deteimine many points which have 
not been determined by the natural or the divine law, and w'hich were 
not capable of being suitably detei mined by them. 

We are treating, then, of a change in the strict sense, a change 

The meaning of the brought about by subtraction from a law or from the 

question [set forth obligation imposed by it. And this change in things 
in the Chapter head- . & . ' r i ° 

ingj is weighed; and is wont to occur in one ox two ways ; that is, either as 

an explanation is a change in a thing that becomes intrinsically defec- 

given as to what . ° . .i . , 

sort of immutability tive, or as one occurring externally through some 

is under discussion, agent having the necessary power. Either mode is 

1 [Injra, p. ,325, Chapter xvn. — T k.] 

l 1 
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applicable to law, for sometimes a matter 1 becomes itself deficient, for 
it changes from a useful thing to one that is harmful, or from a rational 
thing to one that is irrational; whereas, at other times, it is abolished by 
a superior, as we shall see later, in connexion with positive laws. 2 Both 
changes, moreover, may occur either absolutely and entirely, with 
respect to the whole law, such a change being spoken of as the abroga- 
tion of a law; or with respect to a particular point, in which case the 
change is called a dispensation, or special relaxation. Thus, an inquiry 
might be made into all these modes of change, in connexion with the 
natural law; but in this Chapter we shall speak only of intrinsic changes, 
while in the following Chapters we shall investigate the question of 
those effected by external agents. 

2. I maintain, then, that properly speaking the natural law cannot 
of itself lapse or suffer change, whether in its entirety, 
natural law cannot Q r m its individual precepts, so long as rational nature 
° f ff ^ch apS e ° r e ndures together with the use of reason and freedom 

whether in its en- [of will]. For this latter hypothesis is always pre- 

hre^, or m its in- supposed and assumed to be true; since, if this 

ivi ua precepts. ^ rat i orLa ij nature were wholly abolished, then the 

natural law — because it is a property (so to speak) of this nature — 
would also be abolished in so far as its [actual] existence is concerned, 
and would endure only objectively as an essence, or potentially, in the 
mind of God, just as would rational nature itself. Indeed, in such a 
situation, even the eternal law would not have the character of true 
law, for there would be no creature for whom God might lay down 
commands. It is necessary, then, to assume the existence of rational 
nature ; accordingly, we shall assert that the natural law cannot lapse 
or suffer change of itself, whether completely or in part. 

This is the inference to be drawn from the works of St. Thomas 
(I. -II, qu. 94, arts. 4 and 5, and qu. 100, art. 8; II. -II, qu. 66, art. 2, 
ad I, and qu. 104, art. 4, ad 2), of Vincent de Beauvais (Speculum 
Morale, Bk. I, pt. ii, dist. 3 [dist. 2]), and of other authorities to whom 
I shall refer in Chapters xiv and xv. The same inference may be drawn 
from the works of Augustine (De Diversis Quaestionibus LXXX 11 I, 
Qu. liii; On the True Religion, Chap, xxxi, and On Free Will, Bk. I, 
chap, vi) ; Lactantius ( [Divine Institutes ,] Bk. VI : De Vero Cultu, chap, 
viii); Aristotle ( Nicomachean Ethics, Bk. V, chap, vii); Cicero (Laws, 
Bks. I and II; The Republic, Bk. Ill), as well as from the Institutes 
(I. ii, §6$ 11]). 

The first proof of this view, indeed, is the fact that the natural 

1 [The Latin text has res (a thing) where lex (a law) might well be expected. Very possibly res is used 
by confusion with the immediately preceding rebus and rei However, even though the rather vague 
res be accepted as the correct reading, the argument will be materially the same as if the emendation 
were made — Tr.] 

2 p 325 . Chapter xvii.— T r,] 
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law may be considered as existing either in God or in man. And as it 
exists in man, it cannot suffer change, since it is an intrinsic property 
which flows of necessity from that [human] nature as such or (as some 
persons maintain) this natural law is the rational nature itself; and, 
therefore, a contradiction would be involved, if that nature should 
remain fitted for the use of reason while the natural law itself was 
abolished. If, on the other hand, the law in question is considered as 
it exists in God, then, as has been demonstrated above, 1 it is impossible 
not only for the said law to be abolished by a judgment of the divine 
intellect, but also for it to be abolished by that will, whereby He wills 
either to prescribe certain good things, or to avert 2 certain evil 
things, 

151 3 ' Secondly, I argue as follows: no law can lapse of itself save 

through revocation by the lawgiver; unless it does so either because it 
was not of a permanent nature, being constituted rather for a definite 
period of time with the expiration of which the law itself also expires 
and wholly ceases to be, or else because some change occurs in the 
subject-matter, by reason of which change the law is now unreason- 
able and unjust although formerly it was just and wise. For if the law 
was set up for an indefinite period, without any limit, and if no change 
has been made with regard to its subject-matter, one cannot conceive 
how it should cease to have force while its object and subject persist, 
inasmuch as it is not abolished by the legislator, according to the 
assumption which we have made. Yet, neither of those modes [of 
abrogation] 3 apply to the natural law. 

This statement is clearly true with respect to the first mode. For 
the precepts of the natural law are necessary and characterized by 
eternal truth, since (as I have said above) 4 that law comprises self- 
evident moral principles together with all the conclusions — and only 
those conclusions — which are drawn therefrom by a process of neces- 
sary inference, whether proximately or through a series of such in- 
ferences. But all of these elements are eternally true, [since] this 
truth in the principles does not subsist apart from the truth of the 
conclusions in question, the principles themselves being necessarily 
true by their very definition. Therefore, all of the precepts in question 
are of a perpetual character. And, consequently, they cannot cease to 
be, solely through lapse of time. 

With regard to the second mode [of abrogation], indeed, the 
truth of our conclusion may easily be demonstrated, by means of the 
same principle. For a judgment which is necessarily inferred from 
self-evident principles can never be false ; and, therefore, it cannot be 

1 [Supra, p, 192, Chapter vi, §§ 6 et seq, — Tr ] 2 [Or ‘forbid’, reading velar e for mlare. — Reviser ] 

3 [i e abrogation through change in the object of a law, or abrogation through change in its subject- 
matter. — T r.] 

* [Supra, p. 208, Chapter vu of this Book, passim. — Tr.] 
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irrational or unwise. But every judgment derived from the natural 
law is of such a character that it rests either upon self-evident prin- 
ciples or upon deductions necessarily drawn therefrom; and, therefore, 
however much things themselves may vary, there can never be a 
variation in such judgment. 

4. Thirdly, another inference may be drawn by distinguishing in 
this law between affirmative and negative precepts and by showing 
that neither sort of precept can of itself lapse or cease to be of binding 
force. 

For, in the first place, the negative precepts prohibit things which 
are in themselves and intrinsically wrong; and, therefore, they are 
binding for all time, and continuously, both by reason of their form, 
since negation destroys everything, and by reason of the fact that what 
is in itself evil should always and everywhere be avoided ; hence, accord- 
ing to the same reasoning, these precepts cannot of themselves cease 
to exist, inasmuch as a thing which is in itself evil cannot cease to be 
evil. 

The affirmative precepts, on the other hand, although they are 
binding for all time, are not continuously binding. Therefore, this 
kind of precept, although it is natural, may be binding at one time and 
not at another, or upon one occasion and not upon another. Yet it 
does not for this reason suffer change, since such is its nature, and since 
(so to speak) it was made from the beginning for given occasions or con- 
ditions, and not for others; and nevertheless, it retains its proper force 
for all time, and is binding for all time, though not continuously. Thus, 
for example, the precept which imposes confession, although it may 
not be binding for this particular month and is binding for the Lenten 
season, does not therefore suffer change, but always in its nature 
remains the same. This proposition may also be stated in broader 
terms, as follows : the affirmative precepts of the natural law are of 
binding force only for those occasions upon which the failure to per- 
form the act prescribed would be of itself and intrinsically evil; accord- 
ingly, just as that omission cannot fail to be evil, so, in like manner, the 
obligation imposed by an affirmative precept, and compelling the per- 
formance of the action opposed to the omission, cannot of itself lapse 
or undergo change ; and, therefore, such a precept is necessarily always 
binding with respect to the time to which it refers, and consequently 
always imposes also a binding obligation not to entertain the contrary 
purpose, or an obligation to obedience, at least, in the preparation of 
the spirit. 

5. Fourthly, this truth is to be expounded and confirmed by 
answering the objection which may be urged against it at this point. 

. or Aristotle. says ( Ethics , Bk. V, chap, vii) that natural justice, that 
is to say, justice which exists by nature, is not as a whole changeable, 
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but that [human rules of such justice] may at times be liable to change. 1 
St. Thomas also makes this statement (I. -II, qn. 94, art. 5), saying that St. Thomas, 
the natural law, in so far as relates to its primary principles, is entirely 
immutable ; while with respect to its conclusions for the most part, it is 
unchanging, yet it does change in certain cases, which are in the minority, 
owing to particular causes which then occur. St. Thomas [ibid., art. 4] 
confirms the above view, by means of the example afforded by the natural 
precept which commands that a deposit shall be returned to the owner 
when the latter asks for it, a precept which is not binding in cases where 
the deposit is sought for the purpose of harming the commonwealth. 

The same argument may be applied in connexion with the natural 
precept on the keeping of secrets, which is negative and which may 
nevertheless be violated, if such violation is necessary for the defence of 
the state or of an innocent person. Likewise, the precept, ‘Thou shalt 
not kill’, is a natural one, and nevertheless, it is permissible to kill in 
self-defence. A more complex example may be noted in the case of the 
152 precept which prohibits the contracting of marriage with one’s sister 
or with one’s mother; a natural precept which nevertheless, in the 
event of necessity relating to the propagation of the human species, is 
not binding. Thus it was not binding, in point of fact, at the beginning 
of creation, as will become evident from our discussion of matrimony, 2 
Finally, St. Thomas confirms this view by reasoning, arguing that 
speculative and natural science is characterized by more certitude than 
moral and practical science, while, nevertheless, in physical and natural 
science, although the universal principles do not fail, the conclusions — 
even those that are necessary — at times do fail; therefore, the same 
may happen in moral matters, and accordingly, the natural law may 
undergo change. The truth of the consequent is proved by a parity of 
reasoning; for, just as physical matter is changeable, so also human 
affairs, which are the matter of the natural law, are much more change- 
able; and, therefore, that law itself is likewise subject to change since, 
even as it derives its specific form from its subject-matter, so does it 
imitate and participate in the very nature of that matter. 

6. However, all these statements, rightly explained, confirm 
In what way the rather than weaken our assertion. We should con- 
natural law is im- s ider, then, that those things which stand in a certain 
mutable ; and in ; , 7 , , . , c • r t 

what way it under- equivalence and relationship, as it were, [to other 

goes change. things], are in two ways liable to actual change, or to 
virtual change (that is to say, a cessation of being), as follows; these 
things may change either intrinsically, in themselves— as when a father 
ceases to be a father, if he himself dies — or extrinsically, simply through 

1 [Aristotle says 'Amongst the gods, perhaps, that which is just may be absolutely immutable 
Amongst men there is a kind of natural justice, although all human justice is conceivably liable to 
change ’ — Reviser ] 

2 [Not included m these Selections. — Tr.] 
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change in another — as when a father ceases to be such, owing to the 
death of the son. For this cessation on the part of the father is not 
[actually] change, but is [merely] conceived or spoken of, by us, as 
being a manner of change. In the positive law, then, change may occur 
in the former of the two modes, for this law may be abrogated ; whereas, 
with regard to the natural law, that is by no means the case, since, on 
the contrary, it is liable to change only in the second manner, that is, 
to change through changing subject-matter; so that a given action is 
withdrawn from the obligation imposed by the natural law [with 
respect to it], not because the law is abolished or diminished, since it 
always is and has been binding in this sense, but because the matter dealt 
with by the law is changed, as will presently be made clear through the 
examples adduced. 

Wherefore, we should go farther and take into consideration the 
fact that the natural law, since in its own set terms it has been written 
not upon tablets or upon parchments but in the minds [of men], is not 
always formulated in the mind according to those general or indefinite 
terms in which we quote it when speaking or writing. For example, 
the law concerning the return of a deposit, in so far as it is natural, is 
mentally conceived, not in such simple and absolute terms, but with 
limitations and circumspection; for reason dictates that a deposit shall 
be returned to one who seeks it rightfully and reasonably, or in cases 
involving no objection based upon just defence, whether of the state, 
of oneself, or of an innocent person; yet this law is usually quoted 
simply in the following terms: ‘A deposit must be returned’; because 
the rest is implied, nor is it possible to make in the shape of a law 
humanly drawn up a complete statement of all points involved. 

7. Therefore, when St. Thomas asserts [I. -II, qu. 94, art. 5] with 
An explanation of Aristotle [ Nicomachean Ethics, Bk. V, chap, vii] that 
certain precepts of the natural law suffer change or 
lapse or admit of an exception in a few cases — that is to 
say, occasionally' — he is speaking of change in the loose 
1 senseof the term, simply by metonymy and extrinsically, 

by reason of a change which occurs in the matter [dealt 
with by that law], as is evident from a passage already cited (I. -II, 
qu. 100, art. 8); and with respect to this point, he makes a distinction 
between certain precepts which are natural in relation to other pre- 
cepts, and those which are natural in relation to universal principles. 
For some precepts deal with matter that does not admit of change or 
limitation, as is the case with the general principle, ‘One may not do 
evil’, or, sometimes, with the special precept, that ‘One may not lie’ ; 
while there axe other precepts which can undergo change in the matter 
involved and therefore do admit of limitation and exceptions of a sort. 
Consequently, we often speak of these latter precepts as if they were 


the admissions 

St. Thomas 
[ by Aristotle, 
that change may 



Chap. XIII] Are Precepts of Natural Law Immutable of Themselves I 263 

framed in absolute terms under which they suffered an exception, the 
reason for this apparent exception being that those general terms 
do not adequately set forth the natural precepts themselves, as they 
are inherently. For these precepts, thus viewed as they are inherently, 
do not suffer any exception; since natural reason itself dictates that 
a given act shall be performed in such and such a way, and not other- 
wise, or under specific concurrent circumstances, and not unless those 
circumstances exist. Indeed, upon occasion, when the circumstances 
are changed, the natural law not only refrains from imposing the 
obligation to perform a certain act' — such, for example, as the return 
of a deposit — but even imposes the [contrary] obligation to leave the 
act undone. 

8. Thus, the example of the deposit, cited above, is easily ex- 
plained. For even if in a particular case it ought not to be returned, 
the precept of the natural law does not for that reason suffer change; 
because, from the outset, it was established with reference not to 
this situation, but to certain others, indicated by right reason; just 
as he who fails to fulfil a promise, because of a notable change in the 
circumstances involved, does not himself change; neither does the 
law requiring the observance of good faith; the subject-matter, how- 
ever, has undergone a change, but from the very beginning a virtual 
exception was made with regard to this change, by means of a condition 
153 implied in the promise itself, so that it is not a true or intrinsic, but 
[merely] an apparent change, and one so termed through an extrinsic 
process of metonymy. The same is true, then, in the case of a deposit, 
even if a promise to return that deposit is annexed to [the act of 
mating] it. This assertion is supported by Augustine (On Psalms, v Augustine. 
[, § 7]), and is also set forth in the Decretum (Pt. II, causa xxii, qu. ii, 
can. xiv). 

The same view applies, in due proportion, to the natural precept 
enjoining the keeping of secrets ; since a secret is a kind of deposit which 
is given that it may be guarded, and which is accepted under promise 
of preserving it, [in so far as is possible,] without causing harm or 
injury to a third person. For this condition is necessarily implied, in 
order that the promise may be licit. We are speaking, however, of 
natural secrets; for the seal of confession involves an obligation of a 
higher nature. 

Finally, the view in question also holds true with respect to the 
fifth precept of the Decalogue, ‘Thou shalt not kill’, which includes, 
in so far as it is a natural precept, many conditions, [so that it means,] 
for example, ‘Thou shalt not kill upon thine own authority, and as an 
aggressor’ ; points which are to be discussed in their proper context, and 
to which we shall give some attention in Chapter xv. Of the last example, 
which is, indeed, more obscure, I shall speak in the following Chapter. 
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9. To the above argument, I reply by admitting, with due 

a re 1 is made to regard for proportion, the truth of the analogy 
the contrary posi- drawn from physical conclusions. For physical pro - 
tion - positions, although they are said to be defective at 

times, are nevertheless not defective as scientific conclusions; since as 
such they are deduced not inevitably, but with this limitation, namely, 
that certain conclusions result fer se from certain causes, unless these 
causes are checked. Thus, with respect to the case under discussion, a 
natural precept — as I have pointed out — does not lay down an absolute 
command in regard to some particular subject-matter, [the command,] 
for example, that a deposit must be returned; rather does it command 
that [the act in question] must be performed, assuming that the proper 
circumstances exist, a point which has been sufficiently explained. For 
it is only in this way that such conclusions are necessarily inferred from 
natural principles ; and they are not natural precepts, save as they are 
necessarily deduced from those principles. Therefore, neither is any 
objection to our view involved in the fact that the subject-matter is 
changeable. For the natural law discerns the mutability in the subject- 
matter itself, and adapts its own precepts to this mutability, prescrib- 
ing in regard to such subject-matter a certain sort of conduct for one 
condition, and another sort of conduct for another condition; so that 
the law in itself remains at. all times unchanged, although, according 
to our manner of speaking and by an extrinsic attribution, it would 
seem, after a fashion, to undergo change. 

10. Another difficulty is wont to occur in this connexion. For it 

Can the natural law seems that the natural law may be effaced from the 
be eradicated from minds of men; and accordingly, that it is subject to 
and To^ndergo 6 "’ change through separation from its subject (as it were) ; 
change? just as knowledge, which with respect to its object is 

The reply. immutably true, may in the subject become corrupted 

through error. But this difficulty, in so far as it is relevant to our dis- 
cussion, has been dealt with sufficiently above (Bk. II, Chap, vui, 
supra, p. 217), where we spoke of the ignorance that may exist under 
this law. Therefore we shall assert, briefly, that this law cannot be 
entirely effaced from the minds of men, but that there may be ignor- 
ance with respect to some of its precepts, an ignorance which, more- 
over, is perhaps not shared by all men; for, although certain nations 
are in error in regard to one precept and others in regard to another 
precept, there nevertheless seems to be no one precept that is not made 
manifest to some men, at least, through the light of nature. This fact 
suffices to enable one to make the absolute assertion that no precept 
of the natural law can be totally eradicated, even through ignorance. 

I shall add, moreover, that, through error or ignorance, the law does 
not change in itself, but is obscured or not known, which is a very 
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different matter. For, although, all the precepts of the natural law 
may be immutable, yet not all are equally manifest; so that it is not 
incongruous that some of them should fail to be known. 

Another difficulty arises here, as to epieikeia-j a difficulty that is 
more serious and that requires special treatment, which we shall devote 
to it in a later chapter (Chap. xvi). 


CHAPTER XIV 

DOES THE NATURAL LAW ADMIT OF CHANGE OR DISPENSATION 
THROUGH ANY HUMAN POWER f 

I. Although this question may seem to have been settled by the 
preceding discussion, nevertheless there are certain Doctors of great 
authority who lay down an absolute statement to the effect that some- 
times a dispensation from the natural law may be made through human 
agency, or this law may be changed by means of human law, whether 
the latter be the tus gentium or the civil law. This statement does not 
apply, indeed, to all the precepts of the natural law, for [the said 
Doctors] admit that such change can have no place in the primary 
principles of that law, or in the conclusions immediately derived there- 
from, with respect to which, in their opinion, all that was said in the 
preceding Chapter holds good. 

They maintain, then, that only with regard to certain things, or 
certain precepts more remote [from the primary principles], can that 
1 . The opinion of change be effected; a change which is not universal, 
those who assert by a process of abrogation, but specific, by a process of 
from the natural dispensation or diminution. 1 his opinion is expressly 
th W uVhu *an de set sey eral passages of the Gloss (on Decretals, 

power” with^espect Bk. Ill, tit. xxx, chap, xxiv, word exemftus). The 
154 to a specific point, same opinion is observed in the Gloss (on Digest, I. i. 
4, word nascerentur, and on Digest, I. i 6, § 1). It is also followed by 
Abbas [i.e Panormitanus] (on Decretals, Bk. Ill, tit. xxx, chap, xxiv, 
no. 4, Bk. I, tit. iv, chap, xi, no. 3, and Bk. I, tit. 11, chap, vii, no. 11), 
On which (viz. Decretals , Bk. I. tit. 11, chap, vii) one may also consult 
Felinus (No. 26), Innocent, and others, all of whom are commonly 
agreed upon this position. However, the opinion in question has been 
more fully and clearly expounded by Angelus de Clavasio ([Summa,] 
on word Papa, No. 1), where he speaks especially of papal dispensations. 
Navarrus ( Concilia seu Responsa, Bk. II, Qui jihi sint legit., no. 8 
[Consiha, Bk. Ill, De Sponsalibus , Consil. Ill, no. 8]) also says that 
the Pope can limit a natural or a divine law, and that he can grant 
dispensations therefrom. The same doctrine is laid down concerning 

1 [See note, Chapter xvi, infra, p. 309 — Tr ] 
m m 
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the Pope by Thomas Sanchez (De Sancto Matrimonii Sacramento, Bk. 
VIII, disp. vi [, no. 4]), who also refers to many of the jurists, and 
to Cano (. Relectio : De Poenitentia, Pt. V), from among the theologians. 
However, we have already, in another passage (De Foto, Bk. VI, chap. 
ix) 1 sufficiently refuted the opinion of the latter [i.e. Cano] on this 
point. Henriquez (De Eucharistia, Bk. VIII, chap, xiii), too, may be 
cited in defence of the view in question. But in the case of these 
writers and of others who discuss the same point, it should be noted 
that at times they are speaking generally of divine law and of the power 
of the Pope to grant dispensations therefrom, [so that] they confuse 
under the heading of divine law, both the natural and the positive 
divine law. Butwearespeakingdefinitelyand specifically, and at present 
are dealing solely with natural law in its relation to any human power 
and to the action of that power, whether such action be a dispensa- 
tion, a precept, or a legal institution constituted either by a legal 
precept, or by custom, whether particular or world-wide; [the latter 
sort] being customarily called the ius gentium, a matter which I shall 
discuss below. 2 With positive divine law, however, we shall deal in the 
last Book of this treatise. 3 

2. The opinion which we are discussing, then, may be confirmed, 
first, by various examples [of change]. 4 The first example, and a com- 
mon one, relates to a division of ownership rights ; for by the natural 
law all things were [originally] held in common, and nevertheless a 
division of property was introduced by mankind. On this point, see 
the Decretum (Pt. I, dist. 1, can. vii; Pt. I, dist. vm, can. i). 

Indeed, it is even said in one Chapter of the Decretum (Pt. II, 
causa xii, qu. i, can. ii), that the division of property was introduced 
as a result of [human] iniquity; not because the introduction itself 
was evil, but because it was occasioned by sin, according to the inter- 
pretation of all the writers cited below. The second example is similar 
to the first], and concerns liberty, which is proper to mankind by the 
aw of nature, and is nevertheless taken from men by human laws. 
On this point, one may consult the Digest (I. i. 4; I. v. 4) and the 
Institutes (I. ii, § 1 [§ 2]), The third example relates to that precept of 
natural law which prohibits taking away the property of another, a 
precept which would seem to be changed through the introduction 
among men of [the institutions of] usucaption and prescription. The 
Gloss cites this example in connexion with the above-mentioned law 
(Digest, I. i. 4). The fourth example is drawn from the natural 


. 1 [This passage is to be found in Tom II, bk vi, chap, ix of Sudrez’s De Religwne, a tractate not 
included in these Selections — Tr.] 

2 Unfra, p 325, Chapter xvii. — ‘ T r.] 

2 [Book X of pie De Legibus, not included in these Selections . — Tr ] 

4 [As distinguished from human dispensations from the natural law, discussed in the next para- 
graph.— Tr.] r 
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precept which rules that a marriage is effected through the mutual con- 
sent of the man and the woman ; a precept which is changed by men, so 
that a marriage may not be effected thus, unless there are also witnesses 
present. A similar example is that of the law regarding the execution 
of a will, or the donation of one’s own property; for, according to the 
natural law, these acts might be performed according to the owner’s will, 
and nevertheless this natural precept is changed or limited by men; so 
that, for example, a will may not be made, save as a formal testament, &c. 

3, Secondly, and as the principal [argument], there are adduced 
various examples of human dispensations from the natural law. The 
first of these examples relates to dispensation from vows and oaths, 
which derive their binding force from the natural law. The second 
concerns dispensation from marriage that is [merely] ratified, 1 which 
we assume to be dissoluble through a papal dispensation, although it 
is indissoluble by the natural law. The third example is that of a 
dispensation as to the residence of bishops, which, according to the 
Council of Trent (Session XXIII, chap, i : De Reformatione), is a matter council of 
of divine natural law, and which nevertheless is subjected to daily Trent, 
dispensation, as is well known. Nor will the common explanation 
apply to this example, namely, the explanation that [the exceptions in 
question] are not dispensations, but interpretations of the natural lawn 
For, in the first place, it is evident from obvious examples that this 
faculty [of residence outside the diocese], has been granted in many 
cases in which the obligation of [episcopal] residence had not ceased 
to exist, and in which there can be no convincing reason for supposing 
that this was done solely through interpretation, the obligation having 
rather been removed by the authority of the Pope, through a relaxa- 
tion of the said obligation, which constitutes a dispensation. And in 
the second place, [the act] is often so named in the indults themselves, 
and even by the Council of Trent (Session VI, chap, ii: De Reforma- 
tione). The fourth example is that of dispensation from impediments 
which make a marriage invalid by natural law; for Angelus, in the 
passage above cited [ Summa , on word Papa , No. 1], relates that a dis- 
pensation was given by human 2 law, in the case of a marriage between 
brother and sister; and nevertheless that relationship is a diriment 3 
impediment imposed by the law of nature. 4 Further examples are 

1 [A Christian marriage contracted with all canonical requirements is called ralum or ratified. When 
consummated, it is called lalum el comummatum the papal power extends only to the dissolution of a 
ratified, not consummated marriage, and is called the power of dispensation — Reviser,] 

2 [Reading humano for nalurah, because of the context. Vide , especially, the opening sentence of 
this paragraph — Tr ] 

3 [The impediments to a marriage by canon law are of two kinds, diriment and impedient. The diri- 
ment impediments make the marriage invalid ah initio, while the impedient make it merely illicit — Tr.] 

4 [Sukrez here relies on Angelus de Clavasio, who states (loc. cit ) that St. Antoninus informs us that Pope 
Martin V gave a dispensation, making valid a marriage between brother and sister. The same statement 
is found m the Summa Sylveslnna and in Pansio's Consiha In point of fact, bt Antoninus relates that 
the dispensation was for the man to marry, not his sister, but the sister of a woman with whom he had 
had illicit relations ( Summa Theologica, Pt. Ill, tit. 1, chap, xi) — Reviser.] 
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then adduced by the jurists relating to dispensation from the duty of 
paying tithes, which they declare to be derived from divine natural 
law. Moreover, an example is found in the exemption of clerics from 
secular jurisdiction; an exemption which [the jurists] also judge to be 
derived from divine natural law, and with respect to which the Pope 155 
nevertheless grants dispensations, permitting a cleric to be punished 
by a temporal judge, even in a criminal case. Other examples of a 
similar kind may be found in the works of Felmus (on Decretals, 

Bk. I, tit. xxxiii, chap, xvii, nos. 7 et seq). 

4. Thirdly, it is argued that this dispensation with respect to 
certain natural laws is often necessary for the welfare of souls, as is 
evidenced by the examples adduced; and, therefore, it is not probable 
that God has left men without this remedy, since it pertains to God’s 
providence to grant to men the power practically necessary for the 
proper government of the state. From this principle, then, we infer 
that there resides in men the power to punish malefactors, even with 
the death penalty; to deprive them of their property when the welfare 
of the state so requires; and to do similar things. Hence Angelus, in 
the passage cited above, has said that God would not have been a good 
Father to His family, had He not left a shepherd set over His flock 
who could provide for all cases that arose, and that were, of necessity, 
expedient [for the common good]. He [i.e. Angelus] cites Richard 
Middleton (on the Sentences, Bk. IV, dist, xxxviii, art. 9, qu. 1) on 
this point, saying merely that right reason dictates that there should 
be in the Church some representative of God who may reasonably take 
measures against the dangers to individuals after weighing their infir- 
mities and advantages. The foregoing may be demonstrated by means 
of analogy: for unless the Pope so framed his own laws as to grant the 
bishops power to dispense therefrom in cases of necessity when he 
himself could not be approached or consulted, he would not be making 
proper provision for the Church; and therefore, on the basis of this 
principle, authorities generally conclude that in such cases [of emer- 
gency] inferior officials may grant dispensations from the laws of the 
superior ; hence, a similar conclusion with due modifications would hold 
true in the case under discussion. In fine, all admit that by this 
reasoning it is possible for the natural law to be subjected to inter- 
pretation; but the principle that applies to interpretation applies 
likewise to dispensation, for both require the same power, since 
authentic interpretation of a law can be made only by its author; hence, 
on the same ground, the [possibility of] dispensation must be allowed, 
since frequently one cannot provide through interpretation alone for 
all the cases which arise. 

5. According to the contrary opinion, however, the natural law 
cannot be subjected, in any of its true precepts, to abrogation, diminu- 
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more common 
opinion, that the 
natural law cannot, 
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cepts, be abrogated 
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byhumanauthonty. 


tion, dispensation, or any other change of a similar sort, by means of 
The second and any human law or power. This is, without doubt, the 
common opinion of the theologians, to whom we shall 
refer more at length, in the following Chapter. Par- 
ticularly, indeed, is it the view of St. Thomas (I. -II, 
qu. 100, art. 8), as expressed in several passages cited 
in the preceding Chapter [ibid., qu. 94, art. 5] 
and, especially, concerning the Pope in the Quaestiones Quodlibe- 
tales (Quodl. IV, qu. viii, art. 13). The same opinion may be noted 
in a passage from Alexander of Hales (Pt. Ill, qu. xxvii, memb. 4, in 
its entirety), although in a preceding section (memb. 2, § 2 [memb. 3, 
art. 2]), he speaks obscurely of the mutability of the natural law, as 
we shall observe in the following Chapter. The view in question is 
held also by the theologians who absolutely deny that the Pope can 
grant dispensations from divine law; for if he cannot do this with 
respect to positive divine law, much less is it possible for him with 
respect to the natural law, which is also divine and, besides, less subject 
to change. However, we shall refer again to these authorities, when 
we treat below of the law of grace. 1 This view of the natural law, 
indeed, is expressly maintained by Almain in his De Patestate Ecclesiae 
(Chap, xiii, concl. i [, propositio l]); and he holds to the same opinion 
in another work (on the Sentences, Bk. IV, dist. xv, qu. 2, art. 1). 
Sylvester (word Papa, Qu. 16) and Abulensis (on Exodus, Chap, xx, 
qu. 35, at the middle) also support this opinion. And Victoria (in 
Relectio II [IV]: De Potestate Papae et Concilu ) frequently makes the 
same assumption; as do Driedo ( De Libertate Christiana, Bk. II, 
chap, iv, at end) and Soto {De IusMia, Bk. I, qu. vii, art. 3 [, ad 3]; 
Bk. IV, qu. iii, art. 1, ad 1, and Bk. X, qu. iii, art. 4), the latter extend- 
ing his statement even to the special example of the residence of 
bishops. The modern theologians, too, are commonly agreed upon 
this view. And as for the jurists, several of the Glosses on Decretum 
(Pt. II, causa xxv, qu. li [qu. i], can. vi), throughout this and the follow- 
ing text, as well as the Gloss on Decretals (Bk. Ill, tit, viii, chap, iv), 
suggest this opinion, although they couch it in obscure terms. 
The doctrine is stated more clearly by Torquemada {Summa, Bk. Ill, 
chaps, liv and lvii) and Navarrus ( Consiha , Bk. IV, De Desponsat. 
Imfuberum, no. 16 [De Sponsalibus, Consil. xxxix]) ; it may be inferred 
from the comments of the latter on the Decretals (Bk. V, tit. vi, chap, 
vi [Cons ilia, Bk. V, De Judaeis , Consil. iii], next to last Gloss in its 
entirety) ; [and it is also stated thus clearly] by Covarruvias (on Sext, 
rule peccatum , Pt. II, § ri, nos. 3 et seq. and rule quamvis pactum, 
Pt. II, § 4, no. 6, and Epitome on Decretals, IV [De Matrimomo,] Pt, 
II, chap, vi, §9, no. 3); Barbosa (on Digest, rubric XXIV. iii, pt. ii, 

1 [The treatise On Grace is not included in these Selections. — Tr.] 
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no. 104) and Albert of Bologna (tract. De Lege , Lure , et Aequitate, 
Chap, xxvi, nos. 3 et seq.). Furthermore, the said opinion is in my 
own judgment entirely true, although, regarding certain points thereof, 
there may be some disagreement as to terminology. 

6, Therefore, in order that we may briefly set forth the truth, it 
in what ways a should be noted that there are many ways in which a 
thmg may fall un- thing may be spoken of as pertaining to the natural law. 
der the natural law. j n ^ £ rst anc [ most; g tt j n g sensej it may be spoken 

of thus when some natural precept prescribes the thing in question ; and 
this is the sense proper to the natural law, with which we are dealing. 

For such a situation, it is necessary that natural reason, viewed in its 156 
essential character, shall dictate that something is necessary to right 
conduct; whether it so dictates without reflection or as the result of a 
single act of reflection, or of several such acts; for as long as the 
inference is always inevitable, this latter consideration 1 is of slight 
importance, as I have frequently remarked. 

According to another manner of speaking, however, a thing is said to 
pertain to the natural law merely in a permissive, negative, or concessive 
sense, to put the matter thus. Under this classification many things 
fall which, from the standpoint simply of natural law, are permissible, 
or conceded, to men — such things as the holding of goods in common, 
human liberty, and the like. With respect to these things, the natural 
law lays down no precept enjoining that they shall remain in that state; 
rather does it leave the matter to the management of men, such manage- 
ment to be in accord with the demands of reason. Thus it can be said 
that nakedness is natural to man, and that this nakedness would not 
require covering in the state ot innocence; whereas, in the condition of 
fallen [human] nature, natural reason imposes a different requirement, 

So also liberty is natural to man, since he possesses it by virtue of 
natural law ; yet the law of nature does not forbid the loss of his liberty. 

In yet another sense, a thing may be spoken of as pertaining to the 
natural law, for the reason that it has its foundation in a natural dis- 
position, although it is not absolutely prescribed by natural law; for 
example, the fact that, as the Digest records (XXXVIII. vi. 7, at end), 
the son inherits from a father who dies intestate; for the natural law, 
although it does not absolutely prescribe that this shall be so, does 
incline toward this arrangement, which follows from it naturally (so 
to speak) unless an impediment arises from some other source. So, too, 
the practice of giving credence to two witnesses, or the fact that they 
are sufficient for human requirements of proof, may be said to pertain 
to the natural law— -not in its prescriptive, but in its approving and per- 
missive character unless for special causes some other requirement 
is added, or imposed [in substitution]. 

' [1 e the question of whether reflection is involved ; and if so, what degree of reflection.— Tr.] 
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In the present discussion, then, we are speaking (as I have pointed 
out) of the natural law in the first sense; but in connexion with certain 
arguments, we shall sap something concerning that law in the latter 
sense. 

7. With respect to the first mode, however, it should be further 

A point to b e noted. n ° ted ^ amOI1 g the , P r ,? Ce P tS . ° f natural laW > there 
are certain precepts — dealing with pacts, agreements, 

obligations — which are introduced through the will of men: for ex- 
ample, the laws relating to the observance of vows and of human 
promises, whether these be made in simple form or confirmed bp oath; 
and the same is true of other contracts, according to the particular 
characteristics of each; and true, also, of rights, natural and legal, 1 
arising therefrom. 

There are other natural laws, however, which are directlp binding, 
in their verp subject-matter and independentlp of an p prior consent 
bp human will : for example, the positive precepts of religion in relation 
to God, of filial pietp, of mercp, and of almsgiving to one’s neighbour ; 
and the negative precepts against tilling, those against slander, and 
similar prohibitions. In both kinds of precepts 2 there is involved the 
same necessitp in so far as concerns the formal character of law, and, 
consequentlp, there are the same uniformitp and immutabilitp ; but 
with respect to the subject-matter, the second group of precepts 
possesses a greater degree of immutabilitp, since thep have not for their 
subject-matter (so to speak) human free will, which is exceedinglp 
changeable and frequentlp requires correction and alteration. 

8. I hold, first: that no human power, even though it be the 
papal power, can abrogate any proper precept of natural law, nor 
trulp and essentiallp restrict such a precept, nor grant a dispensation 
from it. 

The first proof of this assertion is drawn from the statements made 
„ in the preceding Chapter ; for it has been shown in that 

The first assertion 4 , , x ,, . r 

no human power Chapter that the natural law, m so far as its precepts 

can abrogate any are concerned, is by its very nature unchangeable ; and 
natural precept. , • , / . , . , , , 

men cannot change that which is unchangeable ; there- 
fore, . . . This argument is confirmed and made clear bp the fact that 
the natural law, in all its precepts, relates to the natural qualities of 
mankind; and man cannot change the nature of things; therefore, . . . 
Secondlp, the assertion in question is proved bp the fact that, in the 
case of everp precept of natural law, God is the Lawgiver; and man 
cannot change a law that God has established, since an inferior cannot 


1 [Giving to aclio, m the rather doubtful phrase tttnbus, vel actiombus, the quite common connotation, 
‘right to sue’, or ‘right to take legal action.’ — R eviser.] 

3 [le those introduced by human will, and those which are binding independently of the human will. 
This classification should not be confused with Suirez’s subdivision of the latter group into affirmative 
and negative precepts — T r.] 
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prevail as against his superior, a point which is brought out in the 
Decretum (Pt. I, dist. xxi, can. iv) and the Constitutions of Clement 
(Bk. I, tit. hi, chap, ii), therefore, . . , Thirdly, there is the argument 
that the natural law is the foundation of human law, and that there- 
fore, human law cannot derogate from natural law ; since if it did so, 
it would destroy its own foundation and consequently itself. F ourthly, 
if human law could derogate from natural law, it would be possible for 
the former to make an enactment in opposition to the latter, since one 
can conceive of no other way of changing natural law; but [human 
law] cannot make such an enactment; therefore, . . . The minor 
premiss is proved thus : what is contrary to natural law is intrinsically 
evil; therefore, thehumanlawinquestionwouldrelateto an intrinsically 
evil matter, and in consequence would not [truly] constitute law either 
in general or in particular. A confirmation of this argument is the fact 
that, for this same reason, a custom opposed to natural law cannot 
inaugurate a legal rule. On this fact, see the Decretals (Pt. I, tit. iv, 
can. xi) and the Gloss thereon. The latter passage notes that the natural 
law is immutable in so far as concerns its commands and prohibitions. 
There is another, similar passage in the Gloss (on Decretum , Pt. I, dist. 
v, pars i, § i), where Gratian says that the natural law is unchangeable; 
a statement which he repeats in the following distinction ( [Decretals , 

Pt. I, dist. vi, § i [following can. iii, citing the words of Gratian]). 

9 . It may be objected that all these remarks apply rightly to the 

abrogation or absolute change of any natural precept, but not to dis- 157 
0b . . pensations upon the occurrence of a legitimate cause ; 

for it is not probable that God has granted to man- 
kind authority to abrogate or restrict [the natural law] without cause; 
nor do men of themselves possess such authority, as is proved by the 
arguments already presented But the case is otherwise with respect 
to just dispensations. For, although a man may not grant such a dis- 
pensation on his own authority — -a fact which is also proved by the 
arguments in question— nevertheless, he may do so with authority 
from God, since an inferior is in this sense able to grant dispensations 
from the law of a superior, and since it seems probable that man, 
acting as vicegerent on earth of God, is likewise able to grant dis- 
pensations for a just cause and by divine concession from the laws in 
question, inasmuch as this [ability on the part of man] is pertinent to 
the good government of the universe, as we were reasoning above. 

10 . However, in answer to this objection, it may be urged, first, 

that God Himself is not able — at least, not by ordinary law — to grant 
Solution. dispensations with respect to any precept of natural 

law. For if, at times, He does work some change in 
these precepts, He is making use of His absolute power, and indeed, 
of His supreme dominion, as we shall explain in the following Chapter; 
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and therefore, it is improbable that He has given to men, ordinary 
power for granting dispensations with respect to any natural precept. 
This is especially evident, in view of the conclusion which will follow 
clearly upon the solutions to the arguments, and the content of Chap- 
ter xvi — namely, that this power is not necessary to men for the 
proper conduct of government. 

Secondly, it may be answered that, if such power did reside in 
men, it would be found not only in the Pope, but also in the Emperor, 
or temporal king, in so far as those natural precepts are concerned 
which have to do with temporal affairs, as is the case with nearly all 
the precepts which relate to one’s neighbour; and both [of these 
conclusions] are false; therefore, . . . The consequent is explained as 
follows : although the Pope has supreme power in the Church, never- 
theless, the Emperor also holds power from God and acts, in his own 
realm, as the minister of God, according to the statement made by 
Paul in his Epistle to the Romans (Chap, xiii); moreover, from the 
standpoint of the natural law, one can think of no person other [than 
the Emperor], prior to the institution of the Papal dignity, who was the 
minister of God within the state in so far as such an act was concerned; 
and even now, the Emperor will have the same power, provided that 
the Pope places no impediment in his way. The minor proposition, 
moreover, in so far as it concerns the Emperor, is stated in the Constitu- 
tions of Clement (Bk. II, tit. xi, chap, ii, at end) : ‘Neither could the 
aforesaid remedy of the defect [of jurisdiction] with respect to a sub- 
ject, reasonably have been applied to those things through which it 
would have been possible to do away with the right of self-defence — - 
springing from the law of nature — against a criminal charge, espe- 
cially a charge that was so grave; for it would not be permissible 
that the Emperor should abolish those things which proceed from the 
natural law.’ The same general conclusion is to be drawn from the 
Decretals (Bk. V, tit. xix, chap, iv), where these words appear: ‘Since 
the crime of usury is held in abhorrence in the pages of both Testa- 
ments, we do not see that any dispensation can be granted with regard 
to that crime.’ For the Pope tacitly infers from the fact that the said 
crime is execrated in both Testaments, that it is contrary to the natural 
law, and consequently beyond the bounds of possible dispensation in 
an absolute sense, wherefore it lies beyond them in so far as every 
human power is concerned. 

Thirdly, one may answer that with respect to the precepts in 
question, the same principle is applicable to the parts and to the whole. 
For in the case of the necessary proposition applied by logicians to a 
matter which is natural, falsity in a single instance is no less incon- 
ceivable than the falsity of the whole universal proposition ; but every 
natural precept deals with such a natural matter, and is characterized 
1569 ,74 n n 
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by the absolute truth which is necessary from the very nature of the 
case; therefore, just as a natural precept cannot be abrogated, so it 
cannot be changed in any particular instance, and consequently cannot 
be subjected to dispensation. The force of .this argument, however, 
depends upon the statements to be made in the following Chapter and 
in the answers to the arguments . 1 

IX. My second assertion is this: the precepts of the natural law 
which depend for their preceptive binding force upon 
tion : those'precepts a prior consent of the human will, and upon the 
of the natural law efficacy of that will to issue in some action, may 
the^co nseat nd of Ui the sometimes be subjected to human dispensation, in- 
human will for their yolving not a direct and absolute abolition of the 
attlmes b 0 esub™ ay obligation of natural law but a certain remission that 
jected to human affects the subject-matter [of the precept in question], 
dispensation. The truth of the first and negative member of 

this assertion is readily apparent in the light of the preceding assertion, 
since the said precepts, when viewed in themselves, possess an intrinsic 
rectitude that can never be abolished or violated if they are applied to 
their [proper] subject-matter; as is evident in the case of precepts 
such as the rule that good faith must be observed towards God and 
man, and the like. Moreover, the other and affirmative member [of 
the assertion] is most effectually proved by the example of a vow, 
that of an oath, and similar examples. It has been fully explained 
in our tractate De Voto (Bk. VI, chap, ix ) 2 and will be clarified below 
in the replies to thewarious arguments. The reason, indeed, [in sup- 
port of this affirmative statement], is none other than the fact that 
to change or to vary the subject-matter in question is not contrary 
to natural law, since such a variation depends upon a change of [human] 
volition. By the same reasoning, moreover, this [kind of dispensation] 
is not beyond the power of a human superior, either in so far as the 
■will of the subject depends upon that superior, or in so far as the 
latter is the vicar of God. Furthermore, once this change has been 
effected, not only is there no obstacle necessarily opposed to the 
abolition of [that particular] obligation of the natural law, but the 
obligation lapses even of itself, and ceases to exert a binding force. 
Nay, more; a private individual can sometimes do away with the natural 158 
obligation arising from a promise (for instance, by remitting it) or 
with the obligation arising from a loan (by making it completely a 
gift).. Accordingly, it is thus that one should conceive of the above- 
mentioned relaxation of natural law — the relaxation involved in this 
kind of dispensation, which, indeed, strictly speaking, is not from 


1 [i.e. the arguments set forth in the latter part of this Chapter.— Tr.] 

2 [This is found in SuSrez, De Rehgtone, Tom. II, bk. VI, chap, ix, which is not included in these 
Selections. — Tr.J 
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natural law, but may be called a dispensation from a vow or from an 
oath, since it is effected through an act of remission (so to speak) by a 
superior power, of [its own] jurisdiction; although [such relaxation] is 
(strictly speaking) a dispensation in fact, rather than in law, as Albert Albert of 
of Bologna has rightly remarked (De Lege , lure, et Aequitate, Chap. Bo,ogna ‘ 
xxvi, nos. 3 et seq .). 

12. My third assertion is this: through human law, whether it be 
The third assertion: the ius gentium, or the civil law, there may be effected 
through human law j n the subject-matter of the natural law a change of 
of the natural law such sort that, by reason thereof, the obligation 1m- 

may be so changed, p 0 sed by natural law will also change. It would seem 
that in consequence r , 1 , - . . 

of this change m that a number of civil laws should be understood in 

the matter, the ob- the light of this conclusion; or that the jurists should 
natural law will be thus understood when they say that some part of 
also change. the natural law is withdrawn, through the ius gentium 

or the civil law. This point is clearly brought out in the Digest (I. i. 4 Digest. 
and 6) and in the Institutes (I. ii, § 1). The third assertion is further- institutes, 
more confirmed by many of the examples adduced to illustrate the 
first basis of the contrary opinion, as we shall see when we expound 
those examples. And finally, the rational basis of the said assertion is 
the fact that such a mode of change is not inconsistent with the neces- 
sary and unchangeable character of the natural law; and that, for the 
rest, it is convenient and frequently necessary for men, in accordance 
with the various changes of estate which befall them. In this connexion, 
too, one may fittingly apply the familiar illustration drawn from 
Augustine, namely, that just as the science of medicine lays down 
certain precepts for the sick, others for the well, certain precepts for 
the strong and others for the weak, although the rules of medicine 
do not therefore undergo essential change but merely become mani- 
fold, so that some serve on one occasion, and others, on another occa- 
sion; even so, the natural law, while it remains [in itself] the same, lays 
down one precept for one occasion and another, for another occasion; 
and is binding [in one of its rules] at one time, though not binding 
previously or subsequently, and this without undergoing any change 
in itself but merely because of a change in the subject-matter. 

13. A reply must be made, then, to the arguments supporting 

The arguments are the first opinion, 1 in so far as those arguments may be 
answered. opposed to the foregoing assertion. 

Thus, with respect to the first example laid down in connexion 
Reply to the first with the first argument and relating to ownership in 
argument. common and division of property, Scotus (on the Sen- Scotus. 

fences, Bk. IV, dist. xv, qu. 2, art. 1) and Gabriel (on the Sentences, ibid., Gabriel, 
qu, 2, at the beginning), say that, before the commission of sin, a precept 
1 [Vide p 265 ; Section i of this Chapter. — T r.] 
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was laid on mankind ruling that all property should be owned in 
common: whereas, after the commission of sin, this law was annulled, 
so that the division of property was not then contrary to the law of 
nature. This opinion, however, with regard to that first precept, is not 
acceptable to me, since I do not see the necessity for such a rule. 
For if it is conceived of as being a positive precept, the assertion is 
gratuitous, since it cannot be proved ; and if the precept is conceived 
of as natural, proof must be offered of the necessary connexion between 
co mm unity of property and the state of innocence, proof which would 
seem not to exist, since, without prejudice to the rectitude of their 
conduct, men could in that state of innocence take possession of, and 
divide among themselves, certain pieces of property, especially those 
which are movables and necessary for ordinary use. This fact has been 
noted by Almain (on the Sentences , Bk. IV, dis't. xv, qu. 2, art. I, secunda 
propositio). Moreover, the conjectures that Scotus employs to prove this 
precept — that is to say, the conjecture that community of property in 
such a state would be better adapted to promote the sustenance and 
peace of mankind, and similar suppositions — prove merely that at that 
time a division of property was not necessary; or, at most, they prove 
that ownership in common would have been more useful in that state, 
but not that it would' have been necessary. Just as, conversely, the 
advantages which show that a division of property is better adapted to 
[human] nature in the fallen state are proof, not that this division of 
ownership is a matter prescribed by natural law, but merely that it is 
adapted to the existing state and condition of mankind. Yet we must 
note that, according to the opinion of Scotus, the admission is, not 
that there has been any intrinsic and true change in natural law, but 
simply that there has been a cessation in its binding force, owing to a 
change made by men and therefore made in the subject-matter itself. 

14. The common reply, then, with respect both to the example 
in question and to many other examples, is that there are two senses 
...... in which a matter may fall under the natural law; 

natural law, into namely, a negative, and a positive sense, it is said 
p 0 s hive 5 aspects^ the t ^ iat [ a gi ven action] falls negatively under the natural 
law because that law does not prohibit, but on the 
contrary permits [the said action], while not positively prescribing its 
performance. When, however, something is prescribed by natural law, 
that prescription is said to be positively a part of natural law; and when 
any thing is prohibited thereby, the thing thus prohibited is said to 
be positively opposed to natural law. 

Hence, a division of property is not contrary to positive natural 
law; for there was 1 no natural precept to forbid the making of such 

1 [i.e at the time when the division was made. Some such phrase was evidently in Sudrez’s mind 
when he changed at this point from the present to the imperfect tense — Tr,] 
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a division. Therefore, when certain legal precepts are said to be 
. . . . opposed to the law of nature, they are to be thought 

perty is not contrary ot, m their negative relationship to natural law; for 
to^positive natural ownership in common was a part of natural law in 
the sense that, by virtue of that law, all property would 
159 be held in common if men had not introduced any different provision. 

Such is the deduction to be drawn from St. Thomas (II.-II, qu. 66, St. Thomas, 
art. 2, ad 1 and I.-II, qu. 94, art. 5, ad 3), Conrad Koellin ( De Contra- ^eUin 
ctibus , Qu. 10), Covarruvias (on Sext, rul tpeccatum, Pt. II, §11, no. 3), Covairuvias. 
and Navarrus (on Decretals, Bk. V, tit. vi, chap, vi, notab. 1 1 [Consiha, Navarws - 
Bk. V, De Iudaeis, Consil. iii], next to last gloss). 

15. This response, however, has been impugned among the 
The objections jurists by Fortunius Garcia (on Digest, I, i. 4, no. 8). 
raised by Fortunius p or according to the distinction above set forth, 
doctrine above set liberty would not be more a part of natural law than 
forth - would, slavery; nor ownership in common, more than 

division of property; a proposition which is opposed to the laws 
already laid down and to the general opinion. The truth of the 
consequent is evident, [first,] in that division of property also comes 
under natural law, negatively speaking, since it is not prohibited. 

Secondly, this truth is evident because, if the case were otherwise, it 
would follow that, relying upon natural law, one man could licitly 
deprive another of his liberty and reduce him to slavery, since in so 
doing the former would not in any way be acting contrary to a precept 
of natural law; a conclusion which is evident, inasmuch as liberty is 
only negatively said to be a part of the law of nature, that is, it is said 
to be a part simply because it is not forbidden [by the said law], not 
because it is prescribed by some positive precept; hence, an action 
opposed to liberty is not forbidden by natural law. In the third place, 
it would also follow, if the case were otherwise, that men could licitly, 
of their own will and through force, usurp all the property of others 
as well as jurisdiction and also dominion over other men; for in so 
doing they would be acting, not in opposition to any precept of natural 
law, but merely in opposition to that which was permitted by virtue 
of natural law, a line of conduct which is not essentially evil. Accord- 
ingly, it would seem that certain jurists have found in this argument 
the source for their opinion when they say that temporal kings may, 
of their own absolute power and arbitrarily, transfer rights of owner- 
ship over property or usurp those rights for themselves. Almost to 
the same effect is a statement in the Gloss (on Decretum, Pt. II, GIoss 
causa ix, qu. iii, can. xxi, words ad nos), although the Gloss does not 
declare that the prince may so conduct himself without just cause. 

Angelus de Clavasio (on Digest, VI. i. 15, § I [ Summa Angelica, word 
Dominium ] upholds the same opinion. Nevertheless, these statements 
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are most absurd, a fact which is self-evident, since they are opposed to 
peace and justice among mankind and to every law imposed by nature 
upon every man. 

16. But the objections above set forth proceed from a faulty under- 

The objections ate standing of the distinction in question; and in order 
answered, and the that this distinction may be better grasped, we must 
is more fully ex- assume the existence oi another distinction in law, one 
pounded. which we have marked out above. For we have said 1 

that ins sometimes signifies lex ; while at times it means dominion or 
quasi-dominion over a thing, that is, a claim to its use. At present,, 
then, we make the same statement with respect to the natural law. 

Accordingly, the distinction laid down by St. Thomas and com- 
monly agreed upon should be understood as relating to the preceptive 
natural law, and with reference to the subject-matter under discussion. 
From this point of view, it is manifest that a division of property is 
not opposed to natural law in the sense that the latter absolutely and 
without qualification forbids such division. The same is true with 
respect to slavery and other, similar matters. 

If, however, we are speaking- of the natural law of dominion, 2 it 
is then true that liberty is a matter of natural law, in a positive, not 
merely a negative sense, since nature itself confers upon man the true 
dominion of his liberty. Common ownership of property would also 
pertain in a certain sense to the dominion held by men by virtue of 
natural law, if no division of property had been made, since [in that 
case] men would have a positive law [on this matter] and a claim 3 to 
the use of common property, a fact which is self-evident and rightly 
demonstrated by the objection first laid down. 

For liberty rather than slavery is a precept of the natural law, for 
this reason, namely, that nature has made men free in a positive sense 
(so to speak) with an intrinsic right to liberty, whereas it has not made 
them slaves in this positive sense, strictly speaking. Similarly, nature 
has conferred upon men in common dominion over all things, and 
consequently has given to every man a power to use these things ; but 
nature has not so conferred private property rights in connexion with 
that dominion, a point well brought out by Augustine (on the Gospel of 
John , Tract. VI, at end: chap, i, dist. viii). On such common dominion, 
Soto ( De lustitia , Bk. IV, qu. iv, art. 1) and Molina ( De IusHtia et 
lure, Tract II, disp. iii) may be consulted. 

17. From the foregoing discussion, the reply to the other infer- 
ences also becomes clear; for none of those examples is conclusive, 
since they are incompatible with this positive law of dominion which 
nature has given either to all collectively, or to individuals separ- 

1 p- 31 ; Bk I, chap, ii, 5 6 .— Tr.] 2 [The I .atm has litre natural 1 dominalivo. — Tr 1 

[ine Latin has adtone for actionem; or, possibly, for the plural, actiones. — TR.] 
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ately. Therefore, although nature may not have prescribed that things 
should always be owned in common (in which sense it is said that com- 
munity of property comes negatively under natural law), nevertheless, 
while that condition of common ownership did exist, there was a 
positive precept of natural law to the effect that no one should be 
prohibited or prevented from making the necessary use of the common 
property. This positive precept in its own fashion is even now in 
existence with regard to those things which are common, and for so 
long as they are not in any way divided; for no one may be prohibited 
from the common use of such things, generally speaking — apart, that 
is, from cases involving special necessity or a just cause. Moreover, in 
the same way, and arguing conversely, although division of property 
160 may not be prescribed by natural law, nevertheless, after this division 
has been made and spheres of dominion have been distributed, the 
natural law forbids theft, or the undue taking of another’s property. 
It is, indeed, for this reason that all the things involved by inference 
in the objection under discussion are impermissible; a point which is 
clearly evident. Furthermore, Covarruvias ( V ariarum Resolutionum, 
Bk. Ill, chap, vi [, no. 6]) and du Pineau (on rubric of Code, IV. xliv, 
pt. I, chap, i, nos. 14 et seq .) may be consulted in this connexion. 

1 8. But the second example still presents a difficulty ; for a division 
of dominion, in so far as liberty is concerned, has been made by nature; 
how, then, can it licitly be abolished ? 

Another and general difficulty also arises, as to why the natural law 
of dominion, even if positively given by nature itself, 

w iiy tuft natural i i i j • < v * i i 

law of dominion may be changed, and may at times be licitly and 
huma*ri a Ch enc 8ed by va ^7 abolished by human agency, whereas the pre- 
wh'ue ttnfis not ceptive natural law may not be thus changed, 
true of the precep- My fi rs t response with respect to the second example 

tive natural law. . , J i , , , , . , , ... 1 , 

is that nature, although it has granted liberty and 
dominion over that liberty, has nevertheless not absolutely forbidden 
that it should be taken away. For, in the first place, for the very reason 
that man is lord of his own liberty, it is possible for him to sell or 
alienate the same. A commonwealth, too, acting through the higher 
power which it possesses for the government of men, may deprive a 
man of his liberty for a just cause (as when it does so by way of punish- 
ment). For nature also gave to man the use and possession of his own 
life; yet he may sometimes justly be deprived of it through human 
agency. 

19. 1 The general reason, however, for the difference between the 
preceptive law and the law concerning dominion is that the former 


1 [The context seems to indicate that section number 19 should be placed here and not with the 
following paragraph, as in the Latin text. The 1856 edition has designated both this, and the following 
paragraph, as Section rg, — T r ] 
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kind comprehends rules and principles for right conduct which involve 
necessary truth, and are therefore immutable, since 
difficulty^ n and the they are based upon the intrinsic rectitude or perversity 
reason forthe differ- Q f their objects ; whereas the law concerning dominion 
ence m question. mere ^ t ] ie subject-matter of the other preceptive 

law, and consists (so to speak) of a certain fact, that is, a certain con- 
dition or habitual relation of things. And it is evident that all created 
things, and especially those which are corruptible, are characterized 
through nature by many conditions that are changeable and capable of 
being abolished by many causes. Accordingly, we say of liberty and of 
any similar lawful right, that even if such a right has been positively 
granted by nature, it may be changed by human agency, since it is depen- 
dent, in the individual persons, either upon their own wills, or upon the 
state, in so far as the latter has lawful power over all private individuals 
and over their property, to the extent necessary for right government. 

The remaining examples of this group, indeed, are easily disposed 
of, in the light of the foregoing discussion. 

For the third example, dealing with prescription, proves merely 
that civil laws may for a just cause change or transfer rights of domi- 
nion; and that, when this change has been made, it may be said that 
the natural law is changed in an extrinsic sense, inasmuch as the prior 
law lapses when the subject-matter has changed and another law be- 
comes binding; all of which is not incompatible with what we have 
said above but, on the contrary, confirms our remarks. 

The fourth example, to be sure — the example respecting testa- 
ments and contracts — proves simply that human law is able to add 
something to natural law; a statement which is also true. Neither does 
there follow from that fourth example any conclusion incompatible 
with a positive precept of natural law; since that law does not pre- 
scribe, for example, that a marriage ceremony celebrated without the 
presence of a certain number of witnesses shall be valid, but has a 
negative force in this respect, in that it does not [specifically] require 
witnesses. From this fact, it results that, as long as positive law does 
not demand those witnesses, a marriage celebrated without them is 
valid by virtue of natural law; but after positive law has laid down 
such a condition for the validity of a contract, natural law does not 
conflict with this positive rule, but rather, in its own fashion, binds 
one to the observance of the latter, and the same statement applies 
to other forms devised by human law. 

20. As to the second argument, which involves examples of dis- 
Answer to the pensations granted by men from the natural law, the 
second argument, reply is that this argument conforms to the second 
assertion , 1 and affords proof of it. 

1 \Vnle supra, p. 274 . — Tr.] 
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For the first example, relating to vows and oaths, clearly deals 
in what wa the w ith subject-matter that depends uponhuman will and 
natural llw lapses consent ; and therefore, in the case of dispensations from 
tions 16 ranted "fa 3 " suc ^ vows and oaths, there is no essential relaxation of 
prelates with re- a precept of natural law, but [merely] the remission of 
spect to vows and a debt which came into existence by human consent, 

other matters. t y iit 

so that the obligation imposed by natural taw lapses 
in consequence, a factwhichIhaveelsewhereexpresslydiscussed(Tracts. 
De luramento and De V oto in the work De Religions')} 

The second example, concerning a marriage that has [simply] 
been ratified , 3 is of the same kind; for in that case also, a human con- 
tract underlies the natural obligation, and by reason of this contract 
a dispensation may be granted from the said obligation. However, 
it may be objected that the natural law prescribes that this bond shall 
be indissoluble; to which I reply that the natural law does not lay 
down this prescription in such a way that it is intrinsically evil, in an 
absolute sense, for the contract in question to be dissolved. For the 
truth of such an assertion is not sufficiently proved on the basis of 
natural principles. On the contrary, it is proved merely that the con- 
tract cannot be dissolved by private authority and the will of the 
contracting parties. For such a dissolution cannot be accomplished 
without some prejudice to the community, or to the conservation 
of nature itself, which, through the bond m question, has in a certain 
161 fashion acquired a right, such that this bond cannot be dissolved by 
private authority. No contradiction to this aspect of natural law is 
involved when a dispensation is granted by public authority, and 
accordingly no dispensation from preceptive natural law, strictly speak- 
ing, takes place in the cases in question. The fact that such a dispen- 
sation may be granted, however, by public authority is not contrary 
to but rather in harmony with nature itself; since nature itself is 
able (so to speak) to cede its right, for the sake of some greater good 
which will also redound to its own advantage. For, indeed, the ad- 
ministration of the rights that pertain to the common good of 
nature has been committed to the power having in charge the welfare 
of the commonwealth; and therefore, it is not contrary to natural 
law that the said act should be dissolved by public authority. The 
questions, however, of whether that power is supernatural or may 
exist in pure nature , 3 whether matrimony is a simple contract and 
not a sacrament, and why [a dispensation 4 ] may take place in the case 
of a marriage which is merely ratified but not in the case of a con- 
summated marriage, must be treated in our discussion of matrimony . 1 

1 [Not included m these Selections — Tr.] 1 [Vide note i, supra, p 267 . — Reviser.] 

3 [Pure nature, that is, nature regarded as nature, without reference to its present elevated state. — 
Reviser.] 

3 [That is, dissolution. — R eviser.] 
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21. With respect to the third example, dealing with dispensations 
„ from the obligation of episcopal residence [in the 

can grant dispensa- diocese], a question may be raised as to whether this 
tions from the oh- obligation of residence is derived from natural law, 

ligation of episcopal 9 , . . 7 

residence when this or from positive di vine law ; however, since that 
is a matter of question is not pertinent to the present context, I 

natural law. **■ . - L 1 . . 1 x r 11 

[simpiyj assume that it is derived from natural law. 
According to this assumption, Soto (as I have already remarked, supra 1 ) 
denies that the dispensation whereby this obligation is relaxed is a true 
dispensation, and regards it, on the contrary, as a mere interpretation 
that the natural law is not binding in the case in question. For the pre- 
cept involved, since it is affirmative, is not binding continuously; and 
therefore, occasions may easily arise upon which, or with respect to 
which, that precept is not binding, so that, on those occasions, there will 
be an. opportunity for interpretation. Such a reply, however, is effectu- 
ally disproved by the reasons set forth in the course of this argument. 
For, wherever a simple interpretation takes place, the obligation is not 
thereby abolished, but is assumed and declared to have been removed 
already ; whereas, with respect to the sort of situation under discussion, it 
is evident and is widely known from experience that licences and dis- 
pensations have often been granted in cases wherein the obligation had 
not lapsed of itself and could not with a secure conscience be passed over, 
upon private authority, through any doctrinal interpretation (so to 
speak) simply because of the existence of such and such a cause — cases in 
which, nevertheless, permission having once been granted through the 
Pope on the basis solely of this same cause, it is indubitable that [the 
bishop in question] might with an undisturbed conscience fail to meet 
the requirements of [episcopal] residence ; which therefore indicates 
that in such instances there is a true relaxation [of obligation] through 
the power of jurisdiction. Furthermore, it may not be asserted that 
such an interpretation concerns a doubtful case and consequently calls 
for jurisdiction, since no doubt is assumed to exist. On the contrary, 
it is assumed to be certain that the cause in question is not such that of 
itself it avails to extinguish the obligation. This point is also made 
evident by the fact that the cause is often extrinsic with respect to the 
said obligation; as when a public advantage is involved in relation to 
the government of the whole realm, or in the assisting of a Catholic 
prince for the common welfare of the Church or the State, or in other 
and similar cases which of themselves do not avail as excuses and which 
depend in large measure upon human decisions, so that they may 
suffice to justify a dispensation, but not to extinguish per se the obliga- 
tion in question. 

22. I grant, then, that this act is a [true] act of dispensation. I 

1 [Sect, 5; p, 269 .— Tr ] 
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maintain, however, that such dispensations do not fall under the 
The opinion of the preceptive natural law regarded in its essential aspect, 
author, that human but that they occur in its subject-matter, changing 
d°spens™tmn gra from matter in so far as it depends also upon human 
the requirement of consent or human will; so that, once this change 
Therealon^for'thfs ^ as been made, the natural precept itself ceases, of 
belief] is also set itself, to be binding. 

forth ‘ This assertion may be explained by the fact that the 

said obligation of residence arises only through a pact and a bond 
between the bishop and the Church; but such a pact and bond are 
contracted by the exercise of human will, and consequently, in this 
respect, are subject to change — at least, through the public authority 
(a point on which the Decretals (Bk. I, tit. vn, chap, ii) should be 
consulted) ; accordingly, they may be relaxed through this same power, 
and therefore, the natural obligation which arises from them may also 
be changed or abolished. 

The same point is further demonstrated as follows: this pact 
between an individual bishop and his church is, from the very nature 
of the case, subject to the supreme pastor; so that in the said pact 
there is included the condition that he shall offer himself to the service 
of that church with accompanying subordination to the supreme 
pastor, who possesses a superior power over the church in question and 
is also charged with the immediate care thereof. When the Pope, how- 
ever, grants a dispensation from [the obligation of episcopal] residence, 
he himself decrees how provision shall be made for the particular 
church involved, throughout a particular period of time, and takes 
upon himself (as it were) the burden of this church; so that it therefore 
follows that the bishop himself is freed from his personal obligation 
not through a dispensation from a natural precept, but because the 
pact which he made with his church, and from which the obligation 
involved in that precept arose, is thus in point of fact fulfilled. Or 
rather, this obligation is fulfilled in a different way, also comprehended 
in the pact itself, provision being made for the church in the manner 
prescribed by the supreme pastor for a reasonable cause For such is 
the assumption to be made; namely, that this condition which is 
comprehended within the bond itself is a just one. 

23. In regard to the fourth example, concerning impediments 
^ r which invalidate by the force of natural law, we now 

Dispensations from , . J , , . , ,. 

dmment impedi- assume that it is more probable that dispensations 

ments to matri- from such impediments cannot be granted through 

mony, which arise , 1 w 1 

from natural law, human power, ro r example, when a man nas con- 

cannotpbe^ranted tracted and consummated a marriage withone woman, 

J human power cannot grant a dispensation allowing 

him to marry another woman during the lifetime of the former spouse, 


Decretals. 
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in such a way that both bonds remain valid, or the prior bond is dis- 
solved; for neither of these alternative effects can be brought about 
through human power. And the same is true of similar cases. There- 
fore, such examples rather tend to confirm the first assertion. For 
impediments of the kind in question, if they are natural, depend upon 
pure reason and not upon human volition. Accordingly, we do not 
believe that a dispensation has ever been granted in the Church with 
respect to the marriage of brother and sister, and yet if that has been 
done, we must believe that it was done in adherence to the opinion 
that such a relationship is not a diriment impediment by natural law. 
On this point, we shall add a number of remarks in the proper context, 
and also some further comment in our next Chapter. 

24. The other examples, indeed, are in no way pertinent to the 
question. 

For in the case of privileges regarding tithes there is derogation 
not from natural law, but from a provision laid down by man, since 
the support of the ministers of the Church falls under natural law, but 
the form and the distribution of that burden among the faithful are 
matters of human law and human decision, and since it is in these 
matters only that change is wrought, as I have elsewhere explained at 
length (in Tract, II, De Virtute et Statu Religionis, Bk. I, chap, xiv). 1 

Again, ecclesiastical immunity of persons [from secular jurisdic- 
tion] — -granting that this comes under divine natural law, a question 
with which we axe not at present dealing — is not violated or diminished, 
in itself, nor in so far as it may be enjoined by a natural precept, by 
the fact that sometimes a given cleric is by Papal authority deprived 
of that immunity and subjected to lay power; the reason for this fact 
being either that the lay 2 power on that occasion serves as the minister 
of the Pope, or, at least, that natural reason prescribes the existence 
of this immunity only with accompanying dependence upon and 
subordination to the supreme pastor of the Church. Accordingly, the 
case under discussion involves no dispensation from preceptive natural 
law. For natural law does not prescribe that clerics should be immune 
in such fashion that, even for a just cause, a prelate of the Church, 
and especially the supreme prelate, would not be able to hand them 
over to the authority of the secular arm, it being self-evident [that 
such ability does exist]. Therefore, when clerics are thus handed over, 
not only is it not a relaxation of natural law, but, indeed, it is rather a 
proper execution of the justice dictated by divine and by natural law. 

Other examples, to be sure, adduced by Felinus — whom we have 
cited 3 in the same connexion — I shall omit from motives of prudence. 
For many of the said examples are excluded as a result of the fore- 

1 [Not included in these Seleclwns. — Tr.] 

3 [Supra, Sect. 1; p. 265 .— Tr.] 


[Reading laica for Ecclesiaslica —Reviser.] 



Chap. XV] Whether God can Grant Dispensation from Natural Law 285 

going remarks; others are improbable; while others, again, are not 
pertinent to the case in question, but bear rather upon the subject 
of dispensations from divine positive law, a subject which must be 
treated below, 1 in its proper place. 

25. To the reasoning set forth above, I reply that it confirms 
the second assertion and does not militate against the first. For in the 
case of those obligations which depend upon human consent or upon a 
pact made by men, such a need for dispensations may frequently arise; 
and consequently, it is in harmony with the nature of divine providence 
that it should have left this power in the Church. We have availed our- 
selves of this argument in our treatises, De lur amenta and De V oto in the 
work De Religione , 2 Moreover, the subject-matter of such obligations 
is essentially mutable and variable, and human volition frequently con- 
sents imprudently to some obligation; so that this subject-matter was 
well suited for the power of dispensation. But when the natural law 
is binding by virtue of reason alone in a matter which is independent 
of prior human consent, not only can there be no necessity for dis- 
pensation, but dispensation is even repugnant to reason. 3 For if a 
given thing is forbidden by natural reason, it is intrinsically evil; 
and therefore what necessity can there be for dispensation from such 
a law ? If, on the other hand, that thing is prescribed by natural law, 
then, there may arise a necessity [for such an exception], and the law 
in question will not be binding, nor will dispensation be necessary; 
or else, if in spite of the said necessity the law is binding by virtue of 
reason, failure to observe that law in such a situation is essentially evil, 
so that, consequently, there can be no necessity for permitting this 
non-observance. 

Thus, the other examples adduced in the passage mentioned above 
lose their force: examples which might be more or less pertinent with 
respect to positive divine law, and which will be dealt with in the 
proper place, for they are not well adapted to this discussion of natural 
law. But the observations concerning interpretation, added at the con- 
clusion of our argument, will be dealt with in the Sixteenth Chapter. 

CHAPTER XV 

WHETHER GOD IS ABLE TO GRANT DISPENSATIONS FROM THE 
NATURAL LAW, EVEN BY HIS ABSOLUTE POWER 

I. The reason for this doubt is that every lawgiver can grant 
The reason for the dispensations with respect to his own law; for this is 
difficulty. true so generally and in a degree so free from excep- 

tion, in the case of human legislators, that even if they giant dispensa- 

1 [Fide next Chapter —Tr] 4 [Not included in these Stlectienr.—Ts,.] 

3 [Taking ratio as the antecedent of tilt. — Tr.J 
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tions without cause those dispensations are valid. Hence the same is 163 
true to a far greater degree when God is the Legislator; and therefore, 
since He is the Author of the natural law, He must be able to grant 
dispensations from it. 

This argument is confirmed by the fact that He would seem to 
have acted thus when He granted to Abraham a dispensation from the 
Fifth Commandment of the Decalogue ( Genesis , Chap, xxii), to Osee, 
a dispensation from the Sixth Commandment, bidding Osee take to 
himself a wife of fornications (Osee, Chap, ii [Chap, i]); and to the 
children of Israel, a dispensation from the Seventh Commandment 
(Exodus, Chap, xii [, vv. 35-6]) on the occasion when they despoiled the 
Egyptians, by His authorization. 

2. Let us distinguish among three classes of natural precepts: 
some are principles of the most universal sort, for example, that one 

A threefold dassi- sbou ^ not do ev ^> and that one should follow after 
fication of natural the good; others, indeed, are immediate conclusions, 
precepts is pointed intrinsically united in an absolute sense with the said 
principles, examples of this group being the Com- 
mandments of the Decalogue; in the third class, are still other pre- 
cepts, much more remote from the first group of principles, and remote 
even from the commands of the Decalogue, as well. We shall give 
examples of this third class later. 

As to the first class, there is no controversy among those who 
write on the subject. For it is certain that no dispensation can apply 
to this group, with respect to. any man acting freely and as a moral 
being. For if God should ordain that man be deprived of the capacity 
for every moral action, by impeding his free use of reason and will, 
man would be excused from obligation to any natural law, since he 
would not be able to act well or ill, morally; yet this would be not a 
dispensation from natural law but an impeding of the subject’s capa- 
city to bear the obligation in question, just as, under present conditions, 
an infant is not, strictly speaking, bound by the natural law. But 
if, on the other hand, man is left capable of free action, he cannot 
be. absolved from obligation with respect to all the aforementioned 
principles of the natural law. For, whatever dispensation we may 
a ? su ™ e t0 have been granted, it is necessary that those principles 
should be the rule of righteous conduct; since the dispensation either 
does make the action— or its omission— licit, or else it does not do so, 
and since., if the latter supposition is true, there is no dispensation, 
whereas, m the former case, it is necessary that reason should judge 
that the said action is here and now permissible, so that the dispensa- 
tion consequently cannot apply to the principle in question— namely, 
t at one must strive after the good — a point which will become more 
clear irom what follows. 
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Therefore, the controversy concerns the two other classes of pre- 
cepts. And the Doctors treat especially of the second class, for they 
say little concerning the third, with which we shall therefore deal 
briefly at the end of the Chapter. 

3. There is, then, the first opinion, involving the general assertion 

The first opinion: t ^ lat God 3S able to grant dispensations with respect 
asserting that God to all the precepts of the Decalogue. This conse- 
pensations^ with < re- fluently amounts to saying that God is able not only 
spect to all natural to grant such dispensations, but also to abrogate the 
precepts. whole of that law, doing away entirely with its binding 

or prohibitory force. If this were done, then — -according to the opinion 
in question — all the things forbidden by the law of nature would be 
permissible, however evil they may now seem to be; whence one finally 
arrives at the conclusion that God is able not only to refrain from 
forbidding these actions, but even to command that they be done; 
for if they are not evil but, on the contrary, permissible, why should 
He not be able to prescribe them ? 

This was the opinion supported by Occam (on the Sentences, 
Bk. II, qu. xix, reply to third doubt), whom Peter d’Ailly followed (on 
the Sentences, Bk. I, dist. xiv [qu. xiv, ad 2]), and Andreas a Novocastro 
(on the Sentences, Bk. I, dist. xlviii, qu. I, art. 1). Gerson ( Alphabetim 
Divini Amons , lxi, lit. E and F) 1 also inclines to this view; and 
Almain ( 'Moralia , Bk. Ill, chap, xv), too, treats of it as probable, 
although later, indeed, he rejects it. These authors rest their case 
chiefly on the position that all actions which come within the range of 
the law of nature are evil only in so far as they are prohibited by God; 
and He acts freely in prohibiting them, since He is Supreme Lord and 
Governor. There is also the argument that the opposite position 2 does 
not involve any contradiction of this reasoning; for, once the prohibi- 
tion is abolished, all the remaining points easily follow. 

4. This opinion, however, is rejected by the rest of the theologians 

This opinion is re- as false and absurd; and it is to be condemned a priori 
i ected - on the basis of what was said above (Chap, vi; p. 188), 

where we have shown that, although the natural law, as properly a 
divine law, includes the commands and prohibitions 3 of God, it never- 
theless assumes that there dwells in its subject-matter an intrinsic 
righteousness or wickedness, wholly inseparable from that matter. 
Furthermore, we showed in the same passage that, even though one 
assumes the existence of divine providence, it is not possible that God 
should refrain from forbidding those evils which are indicated by 
natural reason to be evils. And though we may suppose, indeed, that 

1 [Gerson does not deal very clearly with the subject. — R eviser] 

2 [1 e. the view that those things which are prohibited by the natural law are evil per se, and not 
because they are prohibited — Tr.] 

3 [ prahiiitionem , possibly for prohibiliones — Tr.] 
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an additional prohibition imposed through the will of God may be 
withdrawn, nevertheless, it is wholly repugnant to that which is essen- 
tially and intrinsically evil that it should cease from being evil, since 
the nature of the thing cannot undergo change. Consequently, no act 
of the sort in question can be freely performed, without being evil 
and discordant with rational nature, as we have pointed out in the 
passage mentioned [supra, p. 197; Chap, vi, § 1 1], citing Aristotle [Ni co- 
rn, ache an Ethics , Bk. II, chap, vi, § 18] and others. This fact, indeed, 
would appear to be self-evident. For how could it ever happen that 
a voluntary act of hatred of God, or of lying, should not be wrong ? 
Therefore, the foundation of this opinion is entirely false; that founda- 
tion being the belief that all evil in human actions springs from an 
external prohibition. Therefore, lest we labour over an equivocation, 
we must consider separately the question of whether an external 164 
prohibition established by God might fail to be established by Him, 
either in the case of all such prohibitions, or in the case of one in 
particular. For, with respect to this sort of prohibition, there is 
more room for doubt, as I have remarked in that same Chapter vi; 
nevertheless, I showed it to be more probable that these prohibitions 
are inseparable from divine providence. Passing over this question, 
however, we now make a general inquiry as to whether God could 
bring it about that those actions which are forbidden by the law of the 
Decalogue should in no way be evil, so that they would not be for- 
bidden as evil through any demonstrable law of the natural reason. 

It is in this sense, indeed, that we shall declare the opinion of Occam 
and of others to be false, 

5. Wherefore, a fortiori, it is evident that it is much more absurd 
An absurdity foi- to say that God could command man to hold Him in 
'ected 2 omion 6 re " ^ latre< ^) a conclusion which would plainly follow from 
nameiy° P it n wouid that [rejected] opinion. For if He is able to refrain 
be possible for God f r0 m forbidding that act, and if, with the prohibition 
He Himself be held abolished, the act is not evil, then tie is able to com- 
in hatred. mand that it be done. Yet this consequent is clearly 

absurd, because God cannot biing it about that He Himself should be 
worthy of hatred; for that would be incompatible with His goodness. 

Nor can He even bring it about that it should be right and proper to 
hate an object that is worthy of love. Furthermore, a certain contra- 
diction would be involved in such a situation; for obedience to God 
is a virtual love of Him, and the obligation to obey springs, above all, 
from love; therefore, it would be contrary to reason that one should 
be bound by a precept to hold God Himself in hatred. 

The same argument may be presented in connexion with lying. 

For if God were able to command that lies be told, then He Himself 
would also be able to lie; a conclusion that is false, for if it were true, 
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all certitude of faith, would perish. 1 * This reasoning, indeed, also 
affords proof with respect to dispensations; for if God is able to grant 
dispensations in all matters, then He is able to grant them in the case 
of lying — not only profitable, 3 but also injurious lying — and in any 
matter whatsoever; so that far more truly will He be able to grant 
dispensations for Himself (so to speak), or rather, able to lie without 
receiving a dispensation, since there would exist no prohibition with 
respect to Him, and since it is asserted [according to this first opinion] 
that the action in itself, apart from such a prohibition, is not evil. 

6. 3 The second opinion is that of Scotus (on the Sentences, Bk. Ill, 
The second opinion: dist. xxxvii, sole qu. [, concl. 4]), who is followed by 
asserting that the Gabriel in the latter’s comments on that passage (ibid.. 
Decalogue which qu. I, art. 2 ). Almain, too, is cited on the same passage, 
are called those of This opinion distinguishes between the precepts of the 
can be subjected to first 1 able, and those of the Second. I hree precepts 
dispensation by 0 f the Decalogue are said to belong to the First Table, 

f T nH • xx7 M Arpa e r nr»QP> O Q * 

of the First Table precepts which have regard to God. Concerning these, 
cannot. it is held that the first two, which are negative, cannot 

be subjected to dispensation; but that the third, in so far as it involves 
the circumstance of the Sabbath, was liable both to dispensation and 
to abrogation; a fact that is manifest to all persons, since with respect 
to that particular circumstance it was not a natural precept but a 
positive one, although, in so far as this Third Commandment comprises 
in an absolute sense an affirmative precept enjoining divine worship, 
[Almain] doubts whether it is liable to dispensation. All this part of 
the second opinion, indeed, I shall discuss below. The remaining seven 
commandments are said to be commandments of the Second Table; 
as, in general, all those are called which deal with one’s neighbour or 
with created things; and every one of these, in the opinion of Scotus, 
is subject to dispensation. 

7, Scotus adduces two special grounds for his view. One of them is 
as follows: if the said commandments were not subject to dispensation, 
the divine intellect, anticipating its act of will, would necessarily 
judge that certain actions are to be regarded with love, and certain 
others with hatred ; so that, consequently, it would impose upon that 
divine will the necessity of loving the acts which [the intellect] pre- 
scribes and hating those which it prohibits; but, this Scotus deems to 
be absurd, saying, moreover, that he has elsewhere demonstrated [its 
absurdity]. 

His second ground is that human blessedness does not depend 

1 [Suarez here refers to the certitude of faith, which is based on the truthfulness of God in revelation. 
— Reviser.] 

1 [A profitable ( officiosum ) lie is one from which the liar secures a benefit for himself or others,— 
Reviser ] 

3 [This Section is incorrectly numbered ‘ 7 ’ in the Latin text — Tr.] 
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upon any act relating to created things ; for only by love of God Him- 
self can God make man blessed. Accordingly, no act of the human 
will respecting a creature is a necessary means to the blessedness of man, 
in so far as the absolute power of God is concerned; neither is [an act 
of this kind] necessarily an obstacle excluding that happiness; hence, 
no such act relating to a creature is necessarily prescribed or forbidden 
by God; and therefore, He is able to grant dispensations from any of 
the said acts. Wherefore, Scotus draws the inference that those seven 
precepts of the Decalogue are not conclusions deduced by an absolute 
necessity from self-evident principles, but are simply characterized by 
the highest degree of harmony with the nature of man, with the result 
that they are [respectively] prescribed, or prohibited; so that, accord- 
ingly, they are subject to dispensation. Moreover, Scotus adduces, as 
an example, the slaying of a man; the prohibition against this act not 
being inferred of necessity from natural principles; a point that was 
St. Bonaveu- brought out (he says) in the case of Abraham. Bonaventure (on the 
ture ' Sentences, Bk. I, dist. xlvii [, qu, 4, conclusio, scholion]) seems to have 

held almost the same opinion, the only difference being that, with 
respect to the commandments of the First Table, he denies without 
exception that dispensations are possible. As for the commandments 
of the Second Table, however, he makes absolutely the contrary asser- 
Betnard. tion, and believes that this is the opinion of Bernard (De Praecepto et 165 
Dispensation e. Chap. v). But concerning the latter’s meaning, I shall 
speak later. 1 It is possible, indeed, that Bonaventure’s meaning was the 
same. 

8. In connexion with this opinion of Scotus, one must take into 
consideution, first of all, the fact that he does not so much admit that 
dispensations are possible in the case of natural law — formally speaking, 
as it were (that is, speaking properly and rigorously of the commands 
of the natural law) — but rather excludes from this law, the precepts of 
the Second Table, consequently conceding that they are subject to dis- 
pensation. Whence it seems to follow that he admits of no strict pre- 
cept of the natural law save those which have regard to God. Both 
these points are clearly evident, since the law of nature is that law 
which imposes an obligation by the force of reason alone; whereas the 
excluded precepts have not this quality, according to Scotus, since (so 
he says) they are not of necessity inferred from the principles of nature, 
so that [the acts which they prohibit] are not intrinsically evil save 
by virtue of the fact that they are forbidden; therefore, . . . 

9. In both respects, then, this opinion is entirely unacceptable 
The opinion above to me. For, in the first place, if the precepts of the 
set forth is rejected. S ecoIlc i Table were not part of the natural law, then, 
before the time of the law which w r as given through Moses, they would 

1 p. 3° 2 > § 24 .— Tr.1 
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not have been binding upon men by the force of natural reason alone; 
and a special divine prohibition could not have been made known 
through that Mosaic law, if reason did not reveal an intrinsic wicked- 
ness in the [prohibited] acts. Hence, even after the giving of the law, 
these moral precepts would not have been binding upon the peoples 
for whom the Mosaic law had not been given. And furthermore, not 
even for us, at the present time, would they retain their force, since 
all the commandments, in so far as they were [merely] positive com- 
mandments embodied in that law, have lapsed; unless it he said that 
they were renewed by Christ in the Gospel. This latter assertion is, 
indeed, true; but it results in a reversal of the argument, for Christ 
laid down, not moral precepts of a positive character, but natural pre- 
cepts which He [merely] amplified, so that, if they still endure, it is 
for this very reason, namely, that they are natural precepts. Again, the 
whole of the consequent under discussion would seem to be opposed to 
the words of Paul, when he said, in his Epistle to the Romans (Chap, ii Romans, 11. 
[, vv. 14 and 12]: . . the Gentiles who have not the law, do by nature 

those things that are of the law,’ and, c . . . whosoever have sinned 
without the law, shall perish without the law’ ; that is, without positive 
law and on account of natural law alone. And in that Epistle to the 
Romans [Chap, i, v. 28], Paul is speaking of sins against the command- 
ments of the Second Table, when he says : ‘ . God delivered them up 
to a reprobate sense, to do those things which are not convenient,’ &c. 

10. It may be answered that, even if the precepts in question are 
not absolutely necessary by the natural law, they are nevertheless in 
such harmony with nature that they were introduced and accepted 
by all nations; a fact which suffices for the conclusion that, apart from 
any positive prohibition laid down by God, men would sin by trans- 
gressing these precepts. 

But the contrary is true; for it would follow from the foregoing 
argument that these commandments would be, at most, a part of the 
ms gentium, as Scotus plainly seems to believe when he compares them 
with the precepts concerning division of property; and the ius gentium, 
indeed, can be changed, not only by God, but even by man, a point 
which I shall make below. 1 This fact, moreover, is clear because, if a 
given country were practising not individual, but community owner- 
ship of property, we should not be able to condemn that custom as 
evil; and therefore it would follow that the same should be said regard- 
ing the commandments of the Second Table, a statement which would 
be absurd in the highest degree. If it were not thus absurd, then the 
custom of a barbarous people who practised not individual but com- 
munity ownership of wives would not call for condemnation as being 
intrinsically evil; an assertion that no one will make. Accordingly, as 

1 [Cf. Chapter xx, especially Sec 6 ; pp 3s 1 et seq — Ts.] 
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we have noted above, certain peoples have approved of adultery and 
others have failed to condemn theft, errors which are most severely- 
condemned in them; whereas, if the said errors were opposed simply 
to the ius gentium they would not be altogether worthy of condemna- 
tion, since not all kingdoms and countries are bound to accept in their 
own practice the whole of the ius gentium , which is, strictly speaking, 
a human body of laws. Finally, Paul also, loc. cit. [ Romans , Chap, ii, 
v. 15], would seem to exclude the possibility of such an answer, 1 in 
the words: c Who shew the work of the law written in their hearts 1 — 
written, assuredly, by the Author of nature, as all the commentators 
explain, declaring therefore that the Author of this law is God Him- 
self, [promulgating it] through the light of nature. I shall offer as 
a confirmation of this point, another passage from Paul (ibid., 
Chap, xiii [, v. 9]): ‘Thou shalt not kill; thou shalt not commit adul- 
tery 2 . . . . [and if there be any other commandment,] it is comprised 
in this word, Thou shalt love thy neighbour as thyself. 5 In these words 
Paul teaches that the commandments in question are intrinsically, 
and from the very nature of the case, bound up with love of one’s 
neighbour; and that they are part of the Decalogue only as they are 
necessary to the love of one’s neighbour; yet it would seem to be self- 
evident that such love pertains most especially to the natural law, 
since without that love it is impossible to preserve nature itself, not 
only in so far as relates to proper order and to development, but also 
with respect to its very existence; and therefore, the same should be 
said with regard to all the commandments under discussion. 

II. Hence, indeed, it necessarily follows that not only the precepts 
Not only the pre- relating to God are absolutely necessary by the force 
cepts relating to 0 f na tural law, for the same is also true of many pre- 

Goa are necessary . . , , , ... „ T 1 

by virtue of the cepts which, relate to one s neighbour. Moreover, the 

natural law, but the philosophers have apparently recognized this fact, as 
s<un6 is Also true of ^ ^ i / o < * 

many which relate is clear from Aristotle (Nicomachean Ethics , Bk, II, 
to one’s neighbour. cJtap. v i and Bk, V, chap, vii), Cicero (The Republic 
[Bk. I, chap, iv]), and Plato ( The Republic [Bk. I, chap, viii and 166 
chaps, xix-xx]), as well as from St. Thomas [I.-II, qu. 94, art. 5] and 
the other theologians. The rational argument, too, which may be 
inferred from what has already been said, affords convincing proof of 
this point. And furthermore, its truth is made manifest by a process 
of induction; for the Eighth Commandment, at least, ‘Thou shalt not 
bear false witness’, is entirely a necessary commandment, as is cleai, 
a fortiori, from the remarks made above, 3 with respect to the evil 4 of 

1 [i.e. the answer suggested at the beginning of this Section (ro) — ' Tr ] 

2 [The Vulgate version of this passage reads : Non adulterabis ; Non oendes. Suarez has Non ocades, 
non maichaberis. The order used by Sudrez is that of Exodus, Chap, xx, vv 13, t4 — Reviser.] 

2 [Supra, p. 288 ; § 5,— Ed.] 1 

4 [Read pravitale for pamlate The 1856 Pans edition has the correct reading, — T r.] 
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lying. Likewise, stealing in the formal sense, and if we restrict our 
meaning to the very nature of theft, can never be permissible. For if 
the taking is permissible, the other person (from whom I am taking 
the thing in question) is not reasonably unwilling that I should do 
so; if such unwillingness is not reasonable, there is no theft ; therefore, 
conversely, when the other party is reasonably unwilling, the taking is 
not permissible ; hence the act of theft and the fact of permissibility are 
mutually repugnant; and therefore, this precept [prohibiting theft,] 
is also necessary in an absolute sense. Moreover, the same argument 
holds in connexion with homicide, as I shall explain in dealing with 
the third opinion. 

12. The arguments of Scotus, indeed, are not convincing. 

For the first argument, as Bassolis, Cajetan, and others have 
The arguments of observed, tells equally against the first part of Scotus’s 
Scotusareanswered. own opinion; since, if any commandment of the First 
Table is incapable of being subjected to dispensation, then the divine 
intellect also, in so far as it acts before the will, 1 necessarily determines 
that this commandment shall be observed; and consequently, the will 
— even the divine will — conforms of necessity to this judgment, in 
spite of the fact that the latter deals with a created thing, that is, 
with human conduct or actions. Therefore the consequent in ques- 
tion, in so far as it relates to the divine intellect, involves no contradic- 
tion. For God passes necessary judgment concerning every necessary 
truth, whether it has to do with increate or with created subject- 
matter, and whether that subject-matter be speculative or practical 
— that is, capable of being acted upon by man. In so far, indeed, as 
relates to God’s will, if one is referring to a simple disposition of 
approval or disapproval, then it is possible that God should even enter- 
tain such a disposition as a matter of necessity, with respect to that 
which He judges to be essentially good or essentially evil; especially 
if one assumes the action of free will on His part in the creation of 
man. If, however, the reference is to some act of absolute will, 2 that 
imposes a precept or binds men by a positive and superadded obliga- 
tion, then, from this standpoint, 3 the consequent may, with some 
force, be contested as to both its parts. However, we have already 
demonstrated the more probable opinion to be that, even in this sense, 
there is no obstacle to prevent the divine will from being bound of 
necessity to the prohibition in question, on the basis of the assumption 
that He determined to cieate human nature and to govern it — that 
is, exercise a fitting providential care over it. 

The second argument of Scotus, however, is derived from an 

1 [There is no actual priority of intellect and tviil in God. It is ive who conceive a priority — Reviser.] 

2 [The voluntas beneplacih in God is the act itself by which God wills something, since God wills thit 
which He wills because it is well pleasing to Him. — Reviser.] 

3 [Simply sic in the Latin. — Tr ] 
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extrinsic relation; for the intrinsic evil or good of a given act is to be 
estimated in accordance with its object and not on the basis of its 
habitual relation to the ultimate end, or of its necessity for the attain- 
ment of that end. Accordingly, a jocose or profitable lie does not, 
strictly speaking, deprive a man of his ultimate end, since it is a venial 
sin; yet it does not admit of dispensation. And if it is urged that an 
impediment exists in the fact that as long as that sin persists, 1 beati- 
tude cannot be attained 2 until the obligation to pay the penalty is 
discharged, 3 then it is evident that the assumption is false. For there 
are many acts in relation to creatures, and omissions of such acts, 
which may be necessary to the attainment of beatitude, or which may 
impede its attainment. It was for this reason, indeed, that Paul said 
that they who commit such acts shall perish without the law. There- 
fore, although the substance of beatitude consists in God alone and in 
acts relating to Him, nevertheless , those acts which relate to creatures may 
be -an impediment to beatitude, or a necessary means to its attainment, 
in so far as they result in offence to God, or involve obedience to Him. 

13. The third opinion is that of Durandus (on the Sentences , Bk. I, 
The third opinion: dist. xlvii, qu. 4 [, no. 1 8]) and of Major (on the Sen- 

nfative^ommand 6 tenceS > ^ St - XXXVU, qu. 10 [Bk. Ill, dist. XXXVU, 

ments^of theifcca- qu. II, art. 8]), who distinguish between the negative 
logue do not admit anc J the affirmative commandments, although they do 
cept 1 m ei the t( cas'e e of not entirely agree with each other. For Major de- 
rnent^from 1 winch c ^ ares t ^ iat the negative commandments do not admit 
dispensations W may of dispensation, save in the case of the Fifth Com- 
be granted, as they rnandment, ‘Thou shalt not kill.’ Durandus, however, 
the affirmative com- while laying down the same rule m regard to an excep- 
mandments. tion, has said that if the words ‘Thou shalt not kill’ are 

taken in a general sense, as relating to every homicide, then, in that 
sense, they admit of dispensation ; whereas, if they are taken as referring 
to the slaying of a human being in so far as that slaying is prohibited 
by natural reason, then, according to such an interpretation, not even 
the Fifth Commandment is liable to dispensation. 

But surely it was not necessary to make this distinction. For 
slaying, in that first sense, does not come under the prohibition laid 
down by the law of nature, since the prohibition implies [only] a 
certain general concept, treating of this concept of slaughter as apart 
from the qualities of justice and injustice, and since it is evident that 
slaughter simply as such is not prohibited by the natural law. With 
respect to the Fifth Commandment, then, strictly speaking, the ex- 
ception is made without cause, as will become clear. Moreover, the 
two authors in question might, in the same manner, have made an 

1 [i e as long as it has not been forgiven. — R eviser.] 

2 [ obtwere , evidently for obtweri. The 1856 Paris edition has the correct form. — Tr ] 

3 [In every sin theologians see aieatus culpas and a realm poenae. — Reviser.] 
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exception with, respect to the Seventh Commandment, or proposed 
distinctions within its range, since the taking of another’s property 
may sometimes occur justly. 

14. As to the affirmative precepts, however, Major makes the 
absolute assertion that all of them admit of dispensation. 

He proves this statement, first, by the argument that God is 
able to refrain from co-operating with man in the performance of 
any prescribed act whatsoever. But this argument is irrelevant because 
167 such a withholding of co-operation is equivalent not to the granting 
of a dispensation but to a withdrawal of the power to act. For who 
would say that one man grants to another man a dispensation from the 
obligation to hear Mass, by forcibly detaining that other person or by 
wounding him so severely that he is unable to hear Mass ? 

Major’s next proof is that God is able to give for any designated 
period of time whatsoever the privilege of refraining from the per- 
formance of the prescribed act, or is able even to prescribe the perfor- 
mance of some different act, so that He is therefore able to grant in this 
way a dispensation extending over the whole of a lifetime. Neither is 
this argument convincing, however, if we take into consideration the 
fact that an affirmative precept is not binding continuously, and that, 
in the case of purely natural law, it is specifically binding at no other 
time than that which is determined by the occurrence of a necessary 
occasion or opportunity. Accordingly, although it may happen that 
a whole lifetime passes without the occurrence of such an occasion or 
opportunity, and therefore without any exercise of binding force on 
the part of the precept, no dispensation is involved [simply] for that 
reason. For such a situation may arise even naturally, and without the 
intervention of a miracle. At best, then, this argument proves that 
God is able to bring it about that, on each of the occasions [otherwise] 
coming under the precept, the necessity for obeying it shall not occur, 
either because some other precept more urgently demands obedience, 
or because the circumstances involved undergo change. But if Major 
means to say that, while those circumstances remain unchanged under 
which a natural precept is binding, God is able to grant licence to 
refrain from fulfilling that precept, then this author does not prove 
his point, but, on the contrary, merely assumes it to be true. 

15, Durandus, indeed, distinguishes between the Commandments 

Durandus declares of FIrSt Table and thoSe of th . e Second- Table, 
that the Command- asserting that the former do not admit of dispensation, 

T a e bie S do f not 6 admit whereas the latter do admit of it. He defends this 
of dispensation; but assertion with the following argument: every matter 
th ‘ i S i. 1 ii. f, °r..^ e from which there may be withdrawn the essential 
mandments of the reason for the obligation involved, admits 01 dispensa- 
Second Table. tion; but those matters which have annexed to them 
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an inseparable 1 obligation, do not admit of dispensation; and the 
matters to which the precepts in question relate, come under these 
two classifications respectively'; therefore, . . . 

Durandus proves his minor proposition by analogy, thus : depen- 
dence upon God is a condition inseparable from man ; but the depen- 
dence of one man upon another is a condition separable from any given 
individual; so that, accordingly, the worship of God is inseparable 
from the obligation to worship Him; but the honouring of parents 
may be separated [from the corresponding obligation]. Therefore, it 
is impossible for God to do away with the obligation to believe in Him 
and show Him reverence; whereas it is possible for Him to bring it 
about that parents should not be honoured. 

In my opinion, however, the argument is in both its parts ineffec- 
tive, and the distinction lacking in consistency. 

The first proof of my assertion is as follows: [The dependence in 
question] is a very different matter from dependence upon God for 
one’s existence, inasmuch as the latter kind of dependence is absolutely 
necessary, since without it man could not continue to exist, whereas 
he may exist without performing any practical action in relation to 
God, and may even perform good acts with respect to other objects. 
Again, although God might have brought it about that Peter, for 
example, should not derive his [physical] being from [those persons who 
do happen to be] his parents, nevertheless, that would not be equiva- 
lent to granting Peter a dispensation from the precept enjoining that 
one shall honour his parents; and if, on the other hand, we assume that 
he has received his [physical] being from those persons, there is in- 
volved forthwith a dependence inseparably connected with the obliga- 
tion to honour the said parents, even as the obligation to worship 
God is inseparable from dependence upon Him. 

From the foregoing, [my objection to] the second part [of Duran- 
dus’s contention] becomes dear. For if we are referring to the obliga- 
tion itself, that is equally inseparable [from both kinds of precepts], 
if we regard the matter with due proportion — that is to say, if we 
assume the derivation of the obligation from the appropriate cause; 
and if, on the other hand, we are referring to the acts by which the 
said obligation is discharged, then, just as God is able to bring it 
about that a man may never in the whole course of his life perform an 
act of honour toward his parents, and may be without sin despite this 
omission, even so is He able to bring it about that a man may never 
perform an act of divine worship, [and nevertheless not sin in so 
abstaining]; so that neither case permits of dispensation, or else it is 
possible for dispensations to be granted with respect to both of the 
precepts in question. 

1 [The Latin has separable, evidently for inseparable. — Tr.] 
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16, There is, then, a fourth opinion, according to which, simply 
The fourth opinion: and absolutely, none of the Commandments of the 
asserting that none Decalogue admits of dispensation, even by the abso- 
ments of the Deca- mte power ot God. bt. Thomas (I.-II, qu. 100, 
logue admits of dis- ar t. g) holds this opinion, as do also Caietan and others 
the absolute power who comment upon that passage m the works of 
of Gotl - Thomas, such as Soto (De Iustitia, Bk, II, qu. iii, 

art. 8), Victoria (Relectio: De Homiciiio ), Viguerius (Institutiones 
Dheologicae , Chap, xy, § r, versu. 7), and Vincent de Beauvais (Speculum 
Morale , Bk. I, pt. n, dist. 6). Altisiodorensis on Peter Lombard (Summa 
Aurea in IV ll. Sententiarum, Bk. Ill, tract, vii, chap, i, qu. 5) ; Richard 
Middleton (on the Sentences, Bk. Ill, dist. xxxvii, art. 1, qu. 5); de la 
Palu and Bassolis, expounding the same passage of Peter Lombard also 
support this view. Others, such as Abulensis (on Exodus, Chap, xx, 
qu. 35) and Molina (De Iustitia et lure, Vol. VI, tract, v, disp. 57, 
no. 6) hold the same opinion. 

The basic argument supporting the view of St. Thomas is as 
follows: those commandments which involve an intrinsic principle 
of justice and obligation are not liable to dispensation; and the Com- 
mandments of the Decalogue are of this nature; therefore, . . . The 
major premiss is clearly true, according to the following reasoning: a 
contradiction is involved in conceiving of [one and the same] thing 
as being obligatory and as not being obligatory; and that which is 
subjected to dispensation by that very fact ceases to be obligatory; yet, 
if it is inseparable from obligation, it necessarily retains that obliga- 
tory quality; and therefore, a contradiction is involved in conceiving 
that anything of this sort 1 * is subjected to dispensation. Accordingly, 
St. Thomas further declares that not even God is able to grant [such] 
a dispensation; for He cannot act contrary to His own justness; and 
nevertheless He would so act, if He granted licence to do that which 
is per se and intrinsically unjust, 3 

168 17. This argument is assailed, however, by the authors who ad- 

vance other opinions, on the ground that the said argument either 
follows a vicious circle, or applies equally to every precept and to the 
dispensation therefrom. The proof of this statement is as follows: 
if St. Thomas means to say that, as long as the obligation stands and 
endures, there can be no room for dispensation, this would be true 
of every law, since it is inconceivable that a dispensation should be 
granted, making it permissible to act against a law, while the obligation 
imposed by that law endures, for the nature of a dispensation consists 
in the very fact that it does away with the obligation resulting from 

1 [The order of these names is incorrect in the Latin text— T r ] 

1 [1 e. anything inseparable from obligation. — T r ] 

3 [tnmslum ; unjust, that is, m the Scriptural sense of unrighteous, —T r.] 
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the law, so that a contradiction of terms is involved in speaking of such 
a dispensation; but the alternative interpretation [of the argument] is 
that the obligation in question cannot be removed in the case of 
natural precepts, and this is the point to be proved, so that, since this 
very point is assumed to be true, the argument moves in a vicious 
circle. 

1 8. The reply is that the obligation in question is twofold. One 

The fourth opinion pk ase proceeds from the law itself, as an effect of 
is approved and ex- that law, and as to this phase, the objection clearly 
pounded. holds good; but in the above argument St. Thomas is 

not speaking of this form of obligation. The other phase is one arising 
from an intrinsically fit proportion between the object and the act 
in relation to right reason, or rational nature; and with respect to this 
obligation, the argument of St. Thomas holds. 

For (as has often been said) the natural law forbids those things 
which are in themselves evil, in so far as they are evil in this sense; 
and therefore, it assumes that such objects or acts themselves involve 
an intrinsic obligation, requiring that they shall not be loved, or that 
they shall not be performed. Conversely, this same law prescribes 
that which is good, in so far as the latter involves an intrinsic and 
necessary connexion with rational nature. Such obligation, however, 
is inseparable, not for the reason that it does not admit of dispensation 
(for we should then be arguing in a vicious circle), but because it is 
assumed to exist intrinsically in the things themselves, prior to the 
existence of any extrinsic law, so that, as long as these things them- 
selves remain, the said obligation cannot be abolished. For it is not 
dependent upon any extrinsic act of willing; neither is it something 
distinct, but rather an entirely intrinsic mode of action (so to speak) 
or — as it were — a relation which cannot be prevented from arising, 
once the foundation and term of the relation have been established. 
This reasoning is confirmed, moreover, by what has been said with 
respect to the other opinions, and by our statements in Chapter vi. 

19. The fourth opinion, then, formally and properly speaking, is 
true. For, assuredly, we cannot deny that God sometimes brings it to 
pass that those material acts shall be permissible which otherwise — if 
God Himself and God’s power did not intervene — could not licitly be 
performed. Accordingly, in order to understand how this may be and 
why [such intervention] is not a dispensation and is not so termed, we 
must distinguish in God various characteristics. 

For He is supreme Lawgiver, wherefore he has the power to im- 
pose new and various commandments. He is also supreme Lord, and 
is able to change and to grant rights of ownership. Furthermore, He 
is supreme Judge, and has the power to punish or to render to every 
man his due. 
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Properly speaking, then, [the power of] dispensation pertains to 
God under that first aspect, since it is one and the same power that 
abrogates laws and makes laws. Accordingly, in order that God may 
be understood to grant a dispensation, it is needful that, while exercis- 
ing this [legislative] form of jurisdiction only, without adjoining to it 
the power of dominion by means of which He changes the objects 
themselves, He shall render permissible that which previously was not 
permissible. For if through His own power of dominion He brings 
about a change in human dominion, that is not the granting of a 
dispensation, but an abolition of the subject-matter, of a law, as is 
evident from what we have said above. Now at no time when God 
renders permissible an act which has seemed to be prohibited by 
the natural law, does He do so purely in the capacity of Legislator; 
on the contrary, He makes use of another power; and therefore, He is 
not granting a dispensation. 

20. This fact may be perceived in considering the examples 
already set forth. 

For when God bade Abraham slay his son, God issued this com- 
mand as Lord of life and death; since, if He Himself had willed to 
slay Isaac by His own hand, He would have had no need of any dis- 
pensation, but could have performed the deed by His own power of 
dominion; and therefore, in like manner, He was able to use Abraham 
as His instrument ; nor does the Fifth Commandment forbid one to be 
God’s instrument in slaying, if God Himself shall so command. 

St. Thomas holds the same opinion in regard to the taking to 
himself, by Osee, of a wife of fornications. This is evident from the 
passage cited (I.-II, qu. 1 00, art. 8, ad 3, and II. -II, qu. 154 [, art, 2, 
ad 2]). For God has power to transfer to a man dominium over a 
woman without her consent, and to effect such a bond between them 
that, by virtue of this bond, the union is no longer one of fornication. 

However, though this is true with respect to God’s 
absolute power, the passage in Osee [Chap, i] does not 
make such an interpretation compulsory; for God 
commanded Osee to take to himself this woman who 
had previously lived in fornication, not merely to use 
her, but also in matrimony and as his spouse. Such is the interpreta- 
tion of Jerome, Theodoret, and others, as well as Irenaeus (Against 
Heresies , Bk. IV, chap, xxxvii [chap, xx]) and Augustine (. Against 
Faustus , Bk. XXII, chaps, lxxx and Ixxxv, and Against Secundmus 
the Manichean, Chap. xxi). 

According to the same line of reasoning, God did not grant a 
dispensation to the Hebrews when He conceded to them the spoils of 
the Egyptians; but rather, He either made a gift of these spoils, 
169 acting as supreme Lord, or else, at least, paid them the wages of their 
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labours, acting as supreme Judge, according to the words of the Book 
of Wisdom (Chap, x [, v. 19J). 

All similar cases, then, are to be interpreted in like manner; nor 
could one interpret them otherwise, owing to the reason above set forth. 

Moreover, the same conclusion may be applied to affirmative 
commandments, in connexion with which the argument is simple. 
For these commandments are binding, not continuously, but upon the 
occurrence of an occasion which involves necessity with respect to the 
object in question; and God has power either to change the object, 
by ceding His right or changing the rights of men, or else to remove 
the necessity by adding new circumstances which will impede its 
existence; yet the commandment remains intact in such a way that, 
of itself, it is always binding for the proper occasions; and this is an in- 
dication that no dispensation has been granted, 

21. Accordingly, St. Thomas, in the passage above cited (L-II, 
qu. 100, art. 8), concludes, in his reply to the third objection, that this 
kind of change is possible not only to God but, at times, to men as 
well. [This is true,] indeed, in the case of the negative commandments, 
when their subject-matter falls under human dominion and can be 
changed by human beings, in the way which we have described above 
in connexion with the law of prescription. In the case of the affirma- 
tive commandments, however, [the conclusion of St. Thomas holds 
true] when men are able to change the circumstances that brought 
about the necessity for acting, or they are able to impose a more 
weighty precept : as, for example, when the king commands a son not 
to succour his parent when the latter is in extreme need, in order that 
this son may rather succour the imperilled state. 

But God, because of His unique excellence, is able, when He so 
wills, to make use of His absolute power and dominion. From this 
fact, one deduces the reason that such changes cannot be made by men 
with respect to the subject-matter of all negative commandments 
which can be so changed by God. Take, for example, the command- 
ment against adultery; for, in truth, a man has not, as God has, that 
power over the person of a woman that enables him to give her into the 
possession of another at will; and consequently, even human laws have 
availed through prescription to change rights of ownership over property, 
whereas they have not availed in the same way to change rights of 
ownership over wives. Accordingly, even while human law remains the 
same, that which was formerly a theft could cease to be theft; but that 
which is essentially an act of adultery, cannot cease to be adultery. 

22, Furthermore, from the above remarks, it may incidentally be 
Which natural pre- deduced that whenever the subject-matter of a pre- 

tamutabie entirely “P* * s suc ^ t ^ lat ^ reCt i tu de or evil involved does 
not depend upon the divine power of dominion, the 
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said precept is not only one which, does not admit of dispensation, 
but it is also immutable in such a way that what is prohibited by it 
cannot for any reason be made licit. For, properly speaking, this situa- 
tion is found to occur solely in the case of negative precepts. 

The First Commandment of the Decalogue is of this character, in 
so far as it is a negative commandment and prohibits men from 
having or worshipping more than one God. For this precept can in 
nowise undergo change, since [that which it prohibits] is opposed to 
the very essence of the ultimate end and to the excellence of God, 
as well as to His unity, which He Himself cannot change; for He is 
unable either to set up any other God, or to create anything worthy 
of honour equal [to that due to Him]; and therefore, the power to 
change this commandment or its subject-matter does not fall under 
divine dominion. 

The same is true of the Second Commandment : partly because it 
involves a prohibition against lying, which cannot for any reason be 
made righteous, so long as it continues to be lying ; but chiefly because 
it prohibits men from making God the Author of lying, a prohibi- 
tion which extends also to irreverence toward God, a thing so in- 
compatible with the divine authority, that He cannot cede His right 
(so to speak), in that respect. 

In this sense, indeed, Scotus’s assertion that these [two] command- 
ments are more strictly immutable than the others, is a true assertion. 

23. As to the Third Commandment, however, it is certain, since 
Whether God is able precept is affirmative, that God can bring it about 
to concede, or per- that the said precept shall often not be binding when 
™l t ; oi otherwise, according to the common course of things, 

any person, tnai , - 1T * , ° TTrl « TT . , T * ° 

through all eternity it would be binding. Whether Jrle is able to give a 
frSomexTcutmg man permission to refrain throughout all the days of 
any good impulse to- his life and — a more difficult supposition — throughout 
ward God Himself a p eternity, from executing any good impulse toward 
God Himself, or tendering any direct and proximate act of worship, 
is a point on which Scotus has not unreasonably felt doubt, Some 
of the Thomists, indeed, are of the opinion that this is not possible, 
whether through dispensation, properly speaking, or even through a 
change in the subject-matter [of the precept]. If, however, we are 
considering pure and absolute power, no implication of a contradic- 
tion is involved in this assertion, since there does not follow from 
it the inference that the person in question is unable to perform good 
acts in practical relation to created objects. For the quality of good- 
ness in these acts does not depend upon a previous formal act in rela- 
tion to the ultimate end; and moreover, they tend by their very nature 
toward that end, so that, both mediately and remotely (or, as it were, 
substantially), they may be said to include the worship of God. If, 
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on the other hand, we are considering the divine power as it is joined 
with the infinite wisdom and goodness of God, and if we speak in this 
sense, then, practically (as it were), it is more credible that God is 
unable to cede His own right in this respect; for that would seem to 170 
be an act of irrational prodigality, especially [if executed] with respect 
to a rational created being and for all eternity. 

In the other commandments, however, I do not find this sort of 
immutability on the part of the subject-matter; an exception being 
made solely in the case of lying, as I have already remarked. 1 In the case 
of lying, there is perhaps a special reason for the immutability, either 
in the fact that lying is also an evil with respect to God Himself; or, 
again, in the fact that lying, of itself, is not limited to created matter, 
nor does it depend upon God’s dominion over that matter or over 
the person involved, since, on the contrary, a lie can be told in any 
matter whatsoever and concerning any person; or, finally, in the fact 
that the perverseness of lying does not depend upon any dominion, or 
divine law, but arises directly from the disaccord between the words 
and the mind. 

24. In fine, from the remarks above made, one may interpret the 
The sense of Ber- sense of St. Bernard’s assertion (in De Praecepto et Dis- 
nard’s assertion fiensatione, Chap, v) that those things which pertain 
to the Commandments of the Second Table can be 
Table can be changed by the authority of God, if He so commands, 
changed by God. p or g ti Bernard is speaking, not of the command- 
ments themselves, formally considered, as it were; but of the actions 
with which those commandments are concerned. With regard to the 
latter, he says that even though they are never permissible per se, they 
can be made permissible by the authority of God if He commands it. 
This assertion is true, in the sense expounded above; yet such an excep- 
tion amounts, not to a dispensation from a commandment of the 
Second Table, but to a change in the subject-matter of the command- 
ment, as we have already remarked. However, in view of the fact that 
this change, when it is wrought through the peculiar dominion and 
power of God, is (so to speak) outside the natural course of things, 
and beyond the realm of the laws of ordinary providence — in view of 
that fact, I say — such a change is sometimes spoken of as a dispensation; 
not, indeed, a dispensation from any strict natural precept (nor has 
St. Bernard so stated, as will be evident, if we read his words with 
care), but a dispensation from the ordinary course of things and the 
ordinary law of providence, a law dependent upon the divine will. 
The words of Bona venture, too, appear to have the same sense; for 
he follows the opinion of St. Bernard. 

It may be objected that, in consequence, the distinction drawn 

1 [Supra, p 288; this Chapter, § 5 .—' Tr.] 
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by Bonaventure between the commandments of the First Table and 
those of the Second will no longer exist ; a distinction also favoured by 
St. Bernard, for immediately afterward (ibid., Chap, vi), he says that St. Bernard, 
certain precepts are of so immutable a nature that not even by God 
Himself can they be changed. One may easily reply, on the basis of 
what we have already said, that the difference consists in the following 
fact : the commandments of the First Table are such that it is impos- 
sible not only that a formal dispensation should be granted from them, 
but even that such a change should be brought about in the actions 
which they forbid as to make these actions permissible or righteous; 
so that it is accordingly impossible that the said acts should, even in 
their substance, be made righteous by the authority of God Who 
would so command. For in no way can hatred of God, or adoration of 
an idol, or the worship of any god other than the true God, be made 
righteous since the quality of perverseness is inseparable from these acts 
considered in themselves, if they are freely performed; a statement 
that does not always apply to the acts that come under the command- 
ments of the Second Table. This assertion should be taken, not in a 
universal, but in an indefinite sense; for some commandments of the 
Second Table may also be immutable in this manner, a point which 
Bernard openly admits (ibid, Chapter vi, above cited) and which we St. Bernard, 
have sufficiently explained in the foregoing pages. 

25. There remains for discussion the question of whether, apart 
Whether, apart from the Decalogue, there are some natural precepts 
there * are 0 certam UC ' strictly and formally speaking, can be relaxed 

natural precepts by a divine dispensation. For Soto [De Iustitia , Bk. Soto. 

* ensationsf 1 can" be ^ ’ T 1 ' ar * - a ffi ims this, and he is followed 

granted”' 1 by Ca divme by B. Medina (on I.-II, qu. 100, art, 8), who ascribes B. Medina. 

P ower - this opinion to St. Thomas. It may be so ascribed St. Thomas. 

because the latter says (I.-II, qu. 94, art. 5) that with respect to 

some conclusions, at least, the natural law may be changed in certain 

special cases; as in the case of the precept concerning the return of a 

deposit (an example used by the authors in question in order to prove 

that the natural law admits of dispensation). Or, the said opinion may 

be ascribed to St. Thomas, because he asserts (in the aforesaid [I.-II,] 

qu. 100, art. 8) that dispensations can occur from the precepts which 

are laid down for the purpose of determining the special modes of 

complying with the Commandments of the Decalogue; so that, for 

example, if the law should distribute sentry duty among the citizens 

in order that the city might be guarded, dispensations from this duty 

could be granted to certain persons. (For that is the example given by 

St. Thomas, and also applied by Soto to the question under discussion ) 

Altisiodorensis [Summa, Bk. Ill, tract, vii, chap, i, qu. 5]? seems like- Altisiodorensis. 

wise to have been of this opinion; inasmuch as he distinguishes in laws, 
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four degrees of necessity. Of these, the fourth is not pertinent to our 
question, since it is that degree of necessity which proceeds from a 
human law. In the third grade, Altisiodorensis places those precepts 
that are dependent upon a human act, the existence of which 1 they 
presuppose; such, for example, as the precepts relating to the obser- 
vance of vows, oaths, contracts, &c. And with respect to these there 
is little doubt, as is clear from the preceding Chapter. As regards the 
first grade of necessity, then, Altisiodorensis declares that the precepts 
falling under this head do not admit of dispensation, whereas the laws 
of the second grade do admit of dispensation. He cites byway of example 
the law against taking several women in marriage [at one time]. More- 
over, he sets forth the rational basis of his view: that those precepts are 
characterized by a secondary degree of necessity which are in a certain 
sense necessary to the preservation of charity, but not in an absolute 
sense necessary to charity itself; inasmuch as those which are necessary 
in the latter sense, constitute the precepts of the first degree of necessity. 

St. Thomas strongly favours this view (on the Sentences , Bk. IV, dist. 
xxxiii, qu. i). For he maintains (art. i) that the rule of the natural 
law which forbids a plurality of wives belongs not to the precepts of 171 
the primary degree, but to those of the secondary degree; and ac- 
cordingly, he adds (art. 2) that God could have granted a dispensation 
in the case of that precept [against polygamy]. 

Moreover, the same reasoning will apply to the natural precept 
prohibiting marriage between brother and sister. Thus it is that we 
read that Abraham had Sarah, his sister, to wife. A similar conclusion 
applies to the precept prohibiting dissolution of the bond of a marriage 
that has been consummated. For these and the like are natural pre- 
cepts, and nevertheless, God haspower to grant dispensations from them. 

Soto’s position would appear to be based upon the fact that the 
said precepts are neither proximately nor remotely contained, strictly 
speaking, in the laws of the Decalogue, in the sense in which conclu- 
sions are contained in the principles [from which they are derived]. 
Accordingly, it is his opinion that [these rules] are not inferred as 
necessary consequents, and are therefore not characterized by such a 
high grade of necessity that it is impossible to grant dispensation from 
them. 

26. Notwithstanding the foregoing, we must assert that God does 

The solution: it is not) P r0 P erl 7 speaking, grant dispensations with re- 
not possible that spect to any natural precept; but that He does change 
perty S spe^cmg: r0 " subject-matter of such precepts or their circum- 
grant dispensations stances, apart from which they themselves do not 
precept” 7 natural possess binding force, of themselves and without dis- 
pensation. I believe that this is the meaning that St. 

[Reading quem for quam, in accordance with the Paris edition of 1856 . — Tr.] 
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Thomas has in mind (aforesaid I.-II, qu. 100, art. 8), as well as 
Cajetan, Richard Middleton and others. 

I shall prove the validity of that opinion, first, by excluding the 
examples adduced in opposition to it. 

The first example had to do with the failure to return a deposit 
in a case of necessity. But that clearly does not involve a dispensation. 
For, if it did, [the inference would be that] any individual might 
grant himself a dispensation with respect to the natural law involved ; 
since on his own authority he is able — nay, more — he is bound, to 
refrain from returning the deposit in such a case. There occurs, then, 
a change in subject-matter, through which change it is brought about 
that this subject-matter does not fall under the precept in question; 
a fact which I have already pointed out (Chapter Three). 1 Therefore, 
it is not pertinent to adduce in this connexion the remarks made by 
St. Thomas in Article 5, qu. 94 [of I.-II], since he is speaking, in that 
passage, not of a dispensation but of a change in subject-matter. 

The second example related to the defence of a city, through sentry 
duty assigned by law; which is much more beside the point. For such 
assignments are made only by human law, so that it is not strange that 
they should admit of dispensation, not only by God but even by man. 
Consequently it is also a mistake to cite the above-mentioned article of 
St. Thomas (I.-II, qu. 100, art. 8), since he is speaking there of the 
specific determination 2 of natural law through human law; a fact which 
is clearly brought out by the example adduced. 

27. The third example mentioned by Altisiodorensis is that of the 
precept concerning the observance of vows, a precept from which dis- 
pensations may be granted. As to this point, it is also clear from our 
remarks in the preceding Chapter that when a vow is cancelled this 
fact does not constitute a dispensation from natural law; but rather, 
certain subject-matter pertaining to that law is removed. In this 
same way, and in no other, is God able to abolish the obligation im- 
posed by a vow; for He is not able to bring it about that a vow shall 
remain intact, and that the natural law shall [, in such a case,] not bind 
the person under that vow to a fulfilment of the same. God has the 
power, then, to abolish the vow, and to withdraw the corresponding 
obligation imposed by natural law, without granting any dispensation. 
Furthermore, I shall add in this connexion (although it may be that 
my point turns simply upon a manner of speaking) that, even if the 
Rope, when he cancels a vow, is said to be granting a dispensation in 
the strict sense with respect to that vow, nevertheless, if God, acting 
in Himself, remits the vow, it cannot so well be said that He is granting 

1 [This is found m Chap xin, supra ; pp. 261, et seq. — Tr ] 

2 [Determination ; that is, where natural law is vague, human positive law sometimes prescribes a 
more exact determination of it. This is clear in the matter of contracts. — Reviser.] 
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a dispensation therefrom as that He is annulling it. The reason in 
support of this view is that God remits the debt due to Him, in the 
capacity of the true master of that debt, so that He bestows a gift or 
annuls a debt, but does not grant a dispensation ; just as, when one man 
remits to another man a promise made to himself, he does not grant a 
dispensation, but rather annuls that promise; whereas, with respect to 
the Pope, the case is otherwise, for he acts by the power entrusted to 
him and as the steward (so to speak) of the Lord. A sign of this distinc- 
tion, moreover, is the fact that God may do away with a vow for no 
cause but His own will alone, a circumstance which is characteristic of 
annulment, whereas the Pope cannot grant dispensations without cause. 

28. The fourth example had to do with the precept that pro- 
hibited the taking of several wives [at one time]. And the other pre- 
cepts regarding this same subject of marriage are of the same grade 
and order. With respect to this group, I consider that all such precepts 
are of the sort that found their binding force upon human consent and 
contract. This I assume from my treatise on marriage; 1 and it is, 
furthermore, evident by induction in the case of the precepts men- 
tioned. For all of these are founded upon the character of the contract 
involved, as a character in harmony with rational nature. From this, 
then, it follows that all such precepts are mutable in so far as their 
subject-matter is concerned. For the said contract consists in a mutual 
surrender of bodies; and therefore God, Who is the supreme Lord of 
those bodies, may change or regulate the transfer of dominion over 
the body of another that is effected by such a contract, so that, when 
this change has been made, the law founded upon this contract will 
lapse, not through a dispensation from the law, but through an annul- 
ment — whether in whole or in part — of the contract itself. 

The foregoing may be confirmed and made clear by analogy ; since 
the precepts in question may be compared with the natural precept 
against fornication, from which there can be no dispensation, inasmuch 
as access to a woman not one’s own cannot be rendered righteous. 
Nevertheless, in view of the fact that it has been possible for a woman 
who did not [previously] belong to a man (for example, to Osee) and who 
could not have belonged to him without her consent, to be made his 
through the power of God, whether absolutely or [solely] for the pur- 
pose in question — in view of this fact, I say — one may assert that it was 
possible for access to such a woman to be made righteous, not through 172 
a dispensation from the precept against fornication, but by making the 
act no longer an act of fornication, as it would have been formerly. 

Arguing in like manner, then, but conversely, withdrawal from 
one’s own wife, in so far as the marriage bond is concerned, is an act 
opposed to a natural precept. For there does not exist in man the 

1 [Not included in these Selections, — Tr.] 
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power to deprive another man of ownership which the latter has 
acquired, even though he be willing. 1 But God does possess this 
power; so that He is able to change the subject-matter of the law in 
question, and, consequently, to bring it about, without any dispensa- 
tion, that the obligation imposed by that law shall lapse. 

In fine, the following argument may be adduced in explanation: 
as I have said in the preceding Chapter, there are, among the laws 
relating to matrimony, some which look to the final purpose of matri- 
mony and the conservation of nature; and accordingly, since this con- 
servation pertains to the Author of nature, the objective of the said 
precepts therefore includes an intrinsic relation (so to speak) to the 
Author of nature, or a dependence upon Him, so that they are not 
quite absolute, but (as it were) conditioned. So, for example, the dis- 
solution of a marriage upon the authority of the persons involved is 
not permissible, because private individuals may not, on their own 
authority, do anything that works to nature’s harm; wherefore it is 
understood that, in the case of the precept in question, an exception is 
made with respect to the authority of God, as the Author of nature; 
and therefore, when God prescribes that the situation be otherwise, 
this constitutes, not a dispensation, but an observance of the precept 
in accordance with the condition included therein ; even as we shall 
point out below, with respect to human precepts, noting that when 
it is ordered in the precept or rule itself, that a given act may not be 
performed without permission, the granting of permission under these 
circumstances is not the gi anting of a dispensation, but an execution 
of the law according to the order and mode prescribed by it. 

Not by any [alleged] example, then, can it be proved that true 
dispensation by God may take place with respect to the precepts of 
natural law. 

29. Finally, this [additional] argument may be used in explana- 
tion, namely: if a precept is natural, then, in so far as it possesses this 
characteristic, it follows as a necessary consequence from natural prin- 
ciples; and therefore, dispensations are no more possible in the case of 
these precepts than in the case of the principles themselves. This in- 
ference is clearly true, because every falsity or defect in a conclusion 
goes back to a falsity or defect in the principle, or to a change therein; 
while the truth of the antecedent is evident for the reason that, if [the 
precept in question] does not follow of necessity, it is, in consequence, 
not binding by virtue solely of reason or of reflection, so that it does 
not involve a purely natural obligation, 

The same explanation applies to both the affirmative and the 
negative precepts. 

1 [Since this statement is not universally true it appears that Suarez must be referring to the dominion 
acquired by the marriage contract, which is certainly inalienable — Reviser ] 




On Laws and God the Lawgiver 


[Bk. II 


For if an affirmative precept does not follow necessarily from 
natural principles, the act which, it prescribes is therefore not absolutely 
requisite to righteous conduct by the force of reason alone; so that this 
act is not prescribed, nor does it fall under a natural obligation, unless 
there is involved, in addition, some will which imposes the necessity 
[of action]. Wherefore, conversely, the omission of the act on certain 
occasions or under certain circumstances will not of itself and intrin- 
sically be evil. For if this omission is intrinsically evil at a certain time 
or upon a certain occasion, and is not thus evil at other times and upon 
other occasions, then, to be sure, there will be for that [first occasion] 
a natural precept which makes the act in question obligatory, w hil e 
there will not be a precept of this sort with respect to those other 
occasions. Accordingly, as long as that occasion of intrinsic evil and 
all its circumstances continue to exist, the precept cannot fail to be 
binding; whereas, if the occasion and the circumstances change, then 
it will be possible for the obligation to cease; not, however, through 
dispensation, but for the reason that it is the nature of an affirmative 
precept to be binding for all time, but not on all occasions. 

In the case of a negative precept, however, if the precept is to be 
a natural one, it must forbid the act in question because that act is 
bad, and so much so as to be characterized by an essential and intrinsic 
badness ; otherwise the precept would not be natural, since a natural 
precept does not cause, but [merely] points out the wickedness of the 
action prohibited. For if an act is not in itself of this essentially evil 
nature, then, [if it is to become evil,] there must be some will that 
makes it so. 

30. It may be objected that one and the same act can be essen- 
tially evil at times, and nevertheless, at other times, not essentially 
evil. However, it may be argued to the contrary, that the said act 
cannot possess both of these qualities with respect to its subject- 
matter when the same circumstances or conditions prevail. For, since 1 
the goodness or wickedness of an act arises from its harmony or dis- 
harmony with rational nature, it is not possible that one and the same 
act, accompanied by identical conditions, should be 'per se both dis- 
harmonious and harmonious with that nature, inasmuch as mutually 
contradictory relations do not spring from the same basis; and there- 
fore, in order that these diverse relations may arise, even at diverse 
times, it is necessary that changes to accord with them should be made 
m the conditions qualifying the subject-matter. Thus, to take another’s 
property, for example, is sometimes evil and sometimes good; but it 
is not both evil and good under identical circumstances ; rather, it will 


coliumion T We°w ra ^r ° E ** TMm f ntenc £ 15 u hard b lo g ic ^ one would expect not a causal 
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be an evil act when extreme necessity does not exist, and a good act 
when the situation is indeed one of extreme necessity; for the right to 
use such property varies, according to these considerations of appro- 
priateness. This being the case, then, a negative precept of the natural 
law prohibiting such an act does so not in the abstract, but simply in 
so far as that act is evil and, accordingly, in so far as it relates to sub- 
ject-matter affected by circumstances of the sort mentioned; therefore, 
the said precept, considered in relation to its own proper subject- 
matter, cannot lapse; and,. consequently, no dispensation from it can 
be granted with respect to that subject-matter. 

Moreover, this principle applies universally to all the precepts of 
natural law, and points to the intrinsic difference in this respect be- 
173 tween such precepts and those of positive law. No exception or limita- 
tion, then, is possible in the case of natural law, if we are speaking of 
that law in the strict sense, and of true dispensation. And if St. Thomas 
or some other weighty authority has at times expressed a different 
opinion, he is taking the term ‘dispensation’ in a broad sense, as denot- 
ing a change of obligation springing from a change in the subject- 
matter, on occasions when the latter change is wrought by God 
through a certain supreme power, in a manner removed from the 
ordinary course of things; a point which we have expounded at suffi- 
cient length in our reply to the opinion of St. Bernard. 


CHAPTER XVI 


DOES THE NATURAL LAW AFFORD ANY OPPORTUNITY FOR EP1E1KEIA 
(EQUITY) 1 OR INTERPRETATION, WHETHER MADE BY GOD OR BY MAN > 


I. Two questions are brought up in this Chapter heading. One 
question is as follows: Does the natural law afford any 
opportunity for epinheia ? The other is this : If the 
natural law does afford such an opportunity, may the 
interpretation be made only by God, or by men also ? 
As to the first question, almost all the authorities 
seem agreed that the natural law may receive interpretation through 
epieikeia ; a point which will become evident from the remarks we shall 
presently make. 


It ts the common 
opinion of the 
authorities that the 
natural law can be 
subjected to inter- 
pretation. 


1 [The term epieikcta (Gr, ivieUeia, equity) is thus defined by His Excellency the Host Reverend 
Archbishop Amleto Giovanni Cicognam, the present Apostolic Delegate to the United States, in his work 
Canon Law (translated by the Rev Joseph M O’Hara and Francis Brennan from the Latin original, 
Philadelphia, 1934, pp 15-16). ‘The benign application of the law according to what is good and equit- 
able, which decides that the lawgiver does not intend that, because of exceptional circumstances, some 
particular case be included under his general law ’ 

‘A law though just in general’, this eminent authority observes, ‘may, taken literally, lead in some- 
unforeseen cases to results which agree neither with the intent of the lawgiver nor with natural justice, 
but rather contravene them. In such cases the law must be expounded not according to its wording but 
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But they disagree [as to the second]; for certain authorities say 
that this epieikeia with respect to the natural law may be made by God 
alone. This opinion is attributed to St. Thomas (on the Sentences, 
Bk. IV, dist. xxxiii, qu. i, art. z), where he speaks in particular of the 
natural law as prohibiting the possession of a plurality of wives. 
Nevertheless, he uses the term ‘dispensation’, in this passage. More- 
over, in like manner, Richard Middleton thereon [on the Sentences, 
Bk. IV, dist. xxxiii, art. I, qu. i], Peter de la Palu (Supplement to 
Gabriel }, as well as others mentioned in the same context, use in the 
same connexion this term, ‘dispensation’. So, also (as we have remarked 
in the treatise, De Voto, Bk. VI 1 ), many theologians give the name of 
dispensation to the interpretation of the law in obscure cases. From 
what has already been said, indeed, this kind of explanation would seem 
to be necessary. For, as has been demonstrated, strict dispensation has 
no place in the natural law; and therefore, if any dispensation seems to 
occur, it must be in the nature of an interpretation. This form of 
dispensation, moreover, would appear to be necessary; because the 
natural law, in so far as concerns certain precepts which are rather far 
removed from first principles, deals with subject-matter which is 
changeable and which in many cases may cease to exist, as Aristotle 
has said ( Nicomachean Ethics , Bk. V, chaps, vii and xii [chap, x]); so 
that epieikeia is also necessary in connexion with that law, since other- 
wise the latter would often be unjust. 

That this function pertains to God alone is proven, indeed, by the 
fact that he whose part it is to establish the law is the one to interpret 
the law. 


according to the intent of the lawgiver and the general principles of natural justice. Law m the strict 
sense (jus sirtctum) is, therefore, positive law in its literal interpretation , equity, on the contrary, con- 
sists of the principles of natural justice so far as they are used to explain or correct a positive human 
law if this is not in harmony with the former.’ 

The distinction between epieikeia and interpretation is clearly established by the same writer: 1 Epiet- 
keta does not interpret law (at most it can be called practical interpretation of law), but rather the intent 
of the lawgiver; nor is it unplied dispensation, but rather the application of law in a particular case. 
Briefly, it is law tempered with the principles of natural justice ; and such application of law is legal, 
that is, lawful, although it disagree with the strict letter of the law and deflect from legal justice. For 
what is equitable and good is the law of laws.’ 

Turning to the views on this subject expounded by St. Thomas Aquinas, the author adds. ‘St Thomas 
explains why it is lawful to set aside or correct the law of the legislator when it is not m harmony with 
the dictates of the natural law, equity ( aequilas ) Even as unjust laws by their very nature are, either 
always, or for the most part, contrary to the natural right, so, too, laws that are rightly established fail 
in some cases when, if they were observed, they would be contrary to the natural right. Wherefore, in 
such cases "judgment should be deliveied not according to the letter of the law, but according to equity 
which the lawgiver has in view (II.-II, qu 60, art 5). And because human actions which are the subject 
of laws are individual and innumerable, it is not possible to establish any law that may not sometimes 
work, out unjustly Legislators, however, in passing laws, attend to what commonly happens, though to 
apply the common rule will sometimes work injustice and defeat the intention of the law itself. In such 
cases it is bad to follow the law ; it is good to set aside its letter and follow the dictates of justice and 
the common good. (II.-II, qu. 120, art. 1 ; cf Catholic Encyclopedia, s.v. Law. It will be helpful to 
read also the Second Article of I.— II, qu. 120. This part of the Summa forms a complete treatise on the 
subject of epieikeia),'— Tr.] 

1 [This tractate is found in Sudrez’s De Religione, which is not included m these Selections. — T r.] 
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2. Other authorities hold, however, both that epieikeia may take 
The opinion of those place in connexion with the natural law, and also that 

Itna may take $ce at time f be e , ffected through a human being; 

m connexion with for example, through the Pope, or some like person 

that'it'may attimes endowed with power. Cajetan (on II.-II, qu. 120, 
be effected through art. i) upholds both of these assertions, although he 
a human bemg. does so more expressly in the case of the first one ; Soto 

(De Iustitia , Bk. I, qu. vii, art. 3, ad 3, and Bk. X, qu. iii, art. 4) 
maintains the same view; Navarrus does likewise, at length (Cons ilia, 
Bk. IV, De Desponsatione Impuberum, Consil. IV, nos. 16, 17), adducing 
various examples, where he also cites Covarruvias (on Decretals , Bk. 
IV, pt. 11, chap, vi, § 9); and Felinus writes in the same vein (on 
Decretals, Bk. I, tit. ii, chap, vii, no. 26), while mentioning other 
authors. Moreover, all the authorities whom we mentioned in Chap- 
ter xiv as saying that men may grant dispensations with respect to 
the natural law, can, a fortiori , be cited in defence of the opinion in 
question. 

Furthermore, the rational basis of the said opinion is the fact 
that this interpretation or epieikeia is often morally necessary, as we 
have proved just above; so that it would seem probable, not that God 
has reserved the function to Himself, but that, on the contrary, He 
has committed it to the men whom He has constituted as His ministers. 
The consequent is proved by the fact that, otherwise, God would have 
failed to provide for men in [certain] necessary matters; and that 
would not be consistent with His providence. This latter conclusion 
is clearly true, because direct recourse to God Himself is not possible 
for man, nor is it consonant with the natural order; and therefore if, 
when the occasion arose, there did not exist in men the power to inter- 
pret the law of nature even while exceeding the letter of that law, and 
if there [nevertheless] existed exigent cause for such interpretation, 
men would be perplexed and a miracle, or some special divine revela- 
tion, would be necessary for the direction of their actions ; a condition 
which would be repugnant to any wise providence. Just so would it be 
repugnant among men for a prince to reserve to himself the interpreta- 
tion of his laws in such a way that his ministers might not interpret any 
of them under any circumstances, even when it should be impossible 
for them to have recourse to the prince himself, 

3. However, there may be a third opinion, which denies, with 

Another opinion, respect to the first point under discussion, that the 
which maintains natural law is susceptible of epieikeia , and which conse- 
is not susceptible^ quently does away with the very basis of the second 
epmkeia doubt. For it follows from that assertion, that not 

even God Himself is able to except any case from the natural law by a 
process of true and strict epieikeia ; since, if the natural law itself is not 
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susceptible of such, interpretation, it is not strange that this act cannot 
be performed, even by God. 

That first basic point, then, would seem to be proven by what 
we have already said with regard to dispensations; 1 since, for the same 
reason that a law is incapable of dispensation, it is furthermore inca- 
pable of such interpretation. This assertion is proved by the fact that 
the precepts in question are incapable of dispensation for the very 
reason that they are characterized by an intrinsic principle of justice, 174 
or due rectitude, or (which amounts to exactly the same thing) for 
the reason that the precepts of the natural law 2 are certain necessary 
propositions that follow, by an inevitable process of deduction, from 
natural principles; and propositions of this bind cannot fail or be false 
in any individual case; therefore, it cannot, through any act of inter- 
pretation, become permissible to do that which is forbidden by the 
said precepts (since what they forbid is intrinsically wicked), or to 
leave undone what is prescribed by them (since what they prescribe is 
per se essential to rectitude). There is the additional argument that, if 
[the conclusion in question] 3 were not true, the dictates laid down 
by natural law would be found to be false with respect to cases in 
which there should occur any interpretation of the sort mentioned; 
and that is an impossible supposition, as we have already remarked. 

4. This last opinion, indeed, in so far as regards true epieikeia 
Judgment is passed seems t0 me to strictly speaking, a true opinion, 
upon the opinions However, in order that the views expressed by other 
authors may be understood and the whole subject 
ferred and ex better explained, it behoves us to distinguish between 
pounded. the interpretation of a law and true epieikeia , or 

The distinction be- ec l Fo1 ‘interpretation of law’ is a term much 
tween epieikeia and broader than epieikeia ; inasmuch as the relationship 
‘interpretation . between the two is that of a superior to an inferior, 
since every instance of epieikeia is an interpretation of law, whereas not 
every interpretation of law is, conversely, an instance of epieikeia. 
Cajetan (on II. -II, qu. 120, art. 1) has noted this distinction, saying 
that often — or rather, always — laws require interpretation because 
of the obscurity or ambiguity of their terms or for other, similar 
causes; yet, not every interpretation of this kind is an instance of 
epieikeia , but only those interpretations in which we consider a law as 
failing in some particular instance, owing to its universal character — 
that is, owing to the fact that it was established for all cases and so 
fails to meet the requirements of some given instance that it cannot 
justly be observed with respect thereto. 

The same opinion may be derived from the Nuomachean Ethics 


1 [Supra, pp. 285 et seq . ; Chapter xv. — T rJ 2 [Simply, huius legis 

3 [i.e. the conclusion that the natural law is not susceptible of epieikeia — Tr.] 
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(Bk. V, chap, x) of Aristotle, for it is in this sense that Aristotle calls 
epieikeia, a rectification of legal justice, since it interprets a law as not 
calling for observance in cases in which such observance would be a 
practical error and opposed to justice or natural equity, wherefore it 
is said to be a rectification of the law. However, there may be other 
interpretations of law which do relate, not to its rectification, but only 
to the explanation of its sense in regard to those points in which given 
laws are ambiguous. Thus, for example, when we interpret the ques- 
tion of whether a law prohibits a contract, or invalidates it, we are not 
in any way rectifying the law, but are simply inquiring into its true 
meaning. So it is, then, that interpretation in general differs from in- 
terpretation as it takes place through epieikeia. 

5. Next, it should be noted that the natural law may be regarded 
from either of two standpoints: from the one standpoint, as it is in 
itself; from the other, as it may happen to be laid down through some 
positive law. For one form of positive or written law, as Cajetan also Cajetan. 
observes ( loc . cit.), is constitutive of new law, and this form is positive 

in the strict sense, whether it be divine or human; whereas another 
form is merely declarative or (so to speak) a reminiscence of the natural 
law, as were the moral precepts of the Decalogue in the Old Law and 
as those human laws are which involve natural justice — for example, 
those which rule that a deposit must be returned, that a promise must 
be fulfilled, that a wife must not be separated from her husband; and 
others of a similar nature. There are indeed some natural precepts, 
such as the rule that simple fornication should be avoided, which are 
not prescribed by any positive law, since human law does not declare 
or prescribe everything. Thus, the natural law may be considered 
either as it is in itself, just as it is conceived or dictated by right reason, 
or else as it is expressed in a certain number of set words, through some 
written law. 

6 . Accordingly, I hold, first: that many natural precepts require 
The first assertion- a great deal of exposition and interpretation in order 
many natural^ pre- that their true sense may be established. This asser- 
quent interpretation tion may be understood to refer both to the natural 
and exposition. la vv as it is in itself and to the same law as it is written 
in one that is positive; and from both standpoints, the truth of the 
assertion is manifest. 

It may be proved, first, by a process of induction, as follows : in 
the case, for example, of the precept bidding that homicide be shunned, 
interpretation is especially necessary, in order that one may understand 
what is meant here bp the term ‘homicide’ ; for not every slaying of a 
human being is homicide as forbidden by natural law, but [only] that 
slaying which takes place on private authority and for its own sake 
(that is, intentionally), or else by way of attack; whereas that slaying 

1569.74 s s 
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which takes place on lawful authority, or by way of prudent self- 
defence, is not thus forbidden. Similarly, as to the precept which en- 
joins the fulfilment of a vow made to God, our interpretation is that 
t his precept should be understood as applying to the vow in accordance 
with the intention of the one who vows and, consequently, as not 
binding in cases not falling within his consciousness nor included in 
his intention. The same interpretation will apply to the other examples 
which we shall presently mention. 

The basic reason underlying this line of argument is as follows : 
not all natural precepts are equally well known or equally easy to 
understand, and they require interpretation in order that their true 
sense may be understood without any diminution or addition. 

Furthermore, it may be stated by way of elucidation that human 
actions, in so far as concerns their rectitude or wickedness, depend to a 175 
great extent upon the circumstances and opportunities for their execu- 
tion, and that in this respect there is great variety among them; for some 
are of a more unmixed character (so to speak) than others, and require 
fewer conditions in order to bring out their good or bad character. 
The natural law, moreover, does not in itself prescribe any act save in 
so far as it assumes that act to be good, nor does it prohibit any save in so 
far as it assumes that the act is intrinsically evil. Therefore, in order to 
understand the true sense of a natural precept, we must inquire into 
the conditions and circumstances under which the act concerned is 
essentially good or evil; and this inquiry is spoken of as the interpreta- 
tion of a natural precept with respect to the true sense of that precept. 

Accordingly, it is evident that such interpretation is necessary to 
mankind; necessary, that is, for the sake of mankind. For God and the 
angels do not, of themselves, have need of this interpretation. On the 
contrary, they are directly cognizant of the nature of a given precept, 
and of the mode and the conditions of its operation with respect to its 
subject-matter. 

It is also evident that the interpretation in question can and 
should be made, not only by God, but also by men. For it is man him- 
self who ought to inquire into and understand the true sense of the 
natural law; and if he is unable to grasp this sense by himself, he ought 
to learn from others, as one may frequently do simply through instruc- 
tion [fiom teachers] not endowed with the power of jurisdiction. 

However, I shall discuss presently the sense in which such inter- 
pretation does upon occasion pertain to the authority of a superior. 

7. Nevertheless I hold, secondly: that true epieikeia has no place 
The second asser- in any natural precept, in so far as the latter is natural ; 
has notice 1 in t ^ lat * s to sa y so f ar as 11 viewed in the light of its 
natural la-w, m so inherent nature. Consequently, such epieikeia cannot 
natural !* 16 latter 1S applied by man, nor by God Himself. 
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This latter statement follows from the first. And the first is 

This doctrine is con- P roved b 7 induction from the very examples that 
firmed and ex- other authors adduce in favour of the contrary 

plained by examples, nn( .j t ; nri 

through a varied P°auon. ... . . 

process of indue- (Jne example is drawn from the law concerning 
tlon- the return of a deposit, an example of which Cajetan 

makes use ; for in the case of this precept, our interpretation is that 
the said precept is not binding when the return of the deposit would be 
contrary to justice or to charity. But this interpretation is not epieikeia 
relating to the natural precept itself, viewed according to its inherent 
nature; for the precept in question, as such, is embodied in right reason, 
and right reason lays down, not an absolute dictate that deposits must 
be returned, but a dictate that they shall be returned only under certain 
implied conditions required by the principles of justice and charity. 
Accordingly, the interpretation in this case is not made with respect 
to the universal character [of the precept] (as Cajetan asserts), but 
is rather a declaration of the true universality of the law itself, in 
so far as its inherent nature is concerned, that is to say, in so far as 
the said law is contained in right reason. Such interpretation, then, 
is not epieikeia. 

Another example is adduced by Navarrus (on the Constitutions of 
Clement , Bk. V, tit. iv [ Consilia , Bk. V, De Homicidio ]), in connexion 
with the precept, £ Thou shalt not kill, 5 on the ground that the said 
precept does not extend to killing that is necessary for self-defence. 

This limitation, however, is an instance, not of epieikeia, but of simple 
interpretation as to the true sense of the precept in question. For who 
would say that the statement to the effect that it is permissible to slay 
malefactors, on public authority, notwithstanding the Fifth Command- 
ment of the Decalogue, constitutes epieikeia , or emendation, of the 
Commandment? Surely no one will make such an assertion; for that 
statement is merely a declaration of the true sense of the precept. 
Therefore, the same may be said of the statement regarding self- 
defence, since [the two declarations] have an identical rational basis. 

Another example is also given by Navarrus in a passage (on Sex t, Navanus. 
Bk. II, tit. i, chap, i [ Commentanus de Iudiciis, n. 71]) which explains 
that the natural law concerning the observance of an oath does not 
bind one to observe an unlawful statute. As to this limitation, it is 
clear that no epieikeia is involved, but simply an explanation of the 
nature of an oath, for it is not in accord with that nature to render 
obligatory anything that is unlawful. Accordingly, Navarrus himself 
confesses that interpretation by epieikeia is not involved in these two 
instances. 

However, he adds a third example and holds that it does involve 
true epieikeia. For, as Navarrus remarks, the law of nature prescribes 



316 On Laws and God the Lawgiver [Bk. II 

that an inferior should obey a superior; yet an exception from this 
rule is made in the case of exemptions, since the existence of exemp- 
tions indicates that the inferior is not bound to obey the superior. 
Still less, however, is this an instance of epieikeia. For, in the first 
place, an exception from law through privilege is not epieikeia, as 
Cajetan has rightly observed ( supra ); and the exemption in question 
is nothing more nor less than a species of privilege. In the second place, 
the law on this point ceases to be binding as the result of a change in 
subject-matter (namely, the fact that he who was an inferior ceases, 
through exemption, to be such, as Navarrus himself admits); but this 
cessation is not epieikeia. If it were, prescription would involve 
epieikeia with respect to the natural law forbidding retention of 
another’s property; and similar situations would arise in connexion 
with other laws impossible to enumerate. The reason for this is 
that law is not amended through a change in subject-matter; and 
furthermore, in the case of the law under discussion, there occurs not 
even any true interpretation, or any change, but merely a cessation 
through an extrinsic process of metonymy, as has been pointed out in 
Chapter Thirteen. 1 

8. Lastly, Navarrus cites vows as an example, for interpretation 
frequently occurs with regard to them. But what I have said about 
oaths 2 is likewise to be applied to vows. For at times they are inter- 176 
preted solely in order to explain their nature. An example of this is 
the fact that they are not binding if their subject-matter is illicit or 
requires impossibilities ; and so on. In such instances, indeed, there is 
no trace of epieikeia. To be sure, an interpretation is made, at times, 
of the intention of the person who vows, limitations being set to that 
intention even though the words of the vow may seem to be general. 
This, indeed, involves a form of epieikeia, since it is an emendation of 
the vow with respect to the general character thereof. Nevertheless, 
such epieikeia affects, not the natural law regarding the ful film ent of 
a vow, but the vow itself, which is (so to speak) a private precept of 
positive law ; and accordingly, this epieikeia of the vow results merely 
in an explanation of the form of the promise that is the subject- 
matter. of the vow which, in this case, falls under the natural law; so 
that with respect to that law no epieikeia Is involved, but rather a 
simple explanation of the subject-matter in question. We have said 
that dispensation from a vow is dispensation, not from the natural 
law itself, but from its subject-matter, so that when this subject-matter 
has been withdrawn the obligation imposed by natural law also lapses ; 
and a similar assertion is true, in due proportion, of the situation under 
discussion. 

s 

1 [Supra, pp. 262 el seq. — Tr.] 

2 [Suarez’s discussion of oaths is not included in these Selections— Tr.] 
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Similarly, the example adduced by Soto also ceases to have force — 
the example of the natural precept which binds bishops with respect 
to their place of residence and which, Soto says, is at times revoked 
through interpretation by epieikeia. For although I pass over the fact 
that such an exception is not interpretation unless there be some 
change in the obligation, which was truly involved therein and which 
is thus removed; still, even if it were interpretation, it would be 
epieikeia not with respect to the natural law, but with respect to the 
pact — that is, the promise — or the obligation by which a bishop is 
bound to his church and upon which is founded this precept of natural 
justice. For if such an obligation is able at any time to cease through 
interpretation, the whole interpretation turns upon the pact and upon 
the intention to bind oneself, an exception being made for a situation 
that was understood [to be exceptional] thonghnot expressly mentioned. 
For example, we might make the interpretation that a bishop may absent 
himself on account of grave illness or some other similar and urgent 
necessity; and so on. 

9. Finally, an exposition [of the view above taken] may be made 
on the basis of reasoning. 

For, in the first place, epieikeia is an emendation of 
a law, or of that which is legally just. But the natural 
aw cannot be amended, inasmuch as it is founded upon right reason, 
which is unable to be deficient in truth, since in so doing it would no 
longer be right reason. Therefore, in accordance with the same argu- 
ment, the justice which corresponds to this natural law is incapable of 
lapsing, since it is legal in such a sense as to be natural also. Moreover, 
that which is naturally just cannot lapse, since fit arises (so to speak) 
from an extrinsic conformity and harmony of extremes, unless there 
be some change in the extremes; in which case, indeed, there is a 
change in the subject-matter of the law and the mean of virtue is not 
the same, so that, in consequence, the just course is no longer the 


The same solution 
is confirmed by 
reasoning. 
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same. Wherefore, although the obligation imposed by the law ceases to 
bind, this is the result not of epieikeia but of a change in subject-matter. 
In the second place, the matter may be more fully expounded by 
means of the following argument. In so far as the natural law is con- 
cerned, there never occurs through interpretation any exemption from 
the said universal law for the reason that it is universally imposed; and 
only such an exemption, as has already been remarked, is epieikeia. This 
assumption is manifestly true; for a dictate of right reason, considered 
in itself and as being practically true, is universally imposed, not with 
respect to the cases in which it may lapse, but simply with respect to 
those circumstances under which it never lapses; otherwise, it would 
not be a true dictate and, consequently, it would not be necessary or 
right, nor would it embody a natural precept. Thus, philosophical 
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science does not declare in an absolute sense that every man has only 
five fingers, but does so in a limited sense, with the provision that 
natural causes shall be properly adapted and not impeded; in conse- 
quence, this declaration is never at fault; and if it were, it would not 
be a scientific conclusion. 

io. In the third place, a certain process of induction may be 
applied to our explanation. For the precepts of the natural law are 
either positive or negative. The former are of such a nature as to be 
always binding [in the abstract,] though not [specifically] binding with 
respect to all occasions; but in the cases for which they are always 
binding, there is no opportunity for interpretation, since there is none 
for variation; for it is necessary that, with respect to the occasions to 
which they refer, these precepts should be always and infallibly bind- 
ing. In so far, however, as these same precepts are viewed as not 
binding for all occasions, the times when they do impose a binding 
obligation may be determined in either of two ways. One way is 
determination through positive law; and in such cases that determina- 
tion will permit not only of interpretation and e pieikeia, but also of 
dispensation; all of which considerations, since they relate not to the 
natural, but to positive law, have no bearing on the question in hand. 
The determination may be made, then, in another way, through 
natural reason itself; and in these cases, although reason may determine 
that a precept is binding at one time but not at another, epieikeia plays 
no part, since there is involved no exception from the law, nor any 
emendation of the precept, but rather a simple understanding of the 
same. Therefore, epieikeia has no place in such precepts; for it is not 
possible to perceive in connexion with them any other mode of deter- 
mining obligation or lack of obligation, with respect to a particular 177 
case. For if reason determines that a given precept is not binding at 
a certain time, it is to be understood by virtue of this fact itself that 
the said precept, in its very nature, has not been established with 
reference to the occasion and the circumstances occurring at such a 
time. Thus, for example, in the case of the precept enjoining fraternal 
correction, reason itself determines, in so far as this is a natural precept, 
that it is not binding when there is no hope of any fruitful result from 
such correction; a determination arrived at, not through epieikeia but 
because the precept in question by its very nature is not binding for 
all occasions and because the circumstance in question is one of those 
under which it is not binding. It is so, too, that I would understand 
the precept concerning the return of a deposit, if this precept is to be 
conceived of as affirmative; since it is binding, not continuously, but 
for the time when the deposit can be returned suitably, that is to say, 
without prejudice or injury to another person. Accordingly, with re- 
spect to these precepts epieikeia does not occur, 
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11. I come now to the negative precepts, the nature of which is 
such that they always and upon all occasions impose a binding obliga- 
tion to shun evil for the reason that it is evil; for that obligation is of 
the very nature of a negative precept of the natural law, and in the 
light of this fact it is not subject to epieikeia ; since it is impossible that 
a thing which is of itself and intrinsically evil, should become good, or 
not evil, while the object and the circumstances remain the same; 
accordingly, we assert that such a result cannot be brought about 
through dispensation; and therefore, still less can it be brought about 
through epieikeia. The proof of the consequent is as follows: that 
which cannot be otherwise than evil, never fails to be evil; hence, it 
never fails to be prohibited ; and therefore it cannot truly be declared 
to be not forbidden by the natural law with respect to some particular 
time or occasion, the declaration which would be proper to epieikeia. 

Moreover, if a change occurs in the object, or in the intrinsic 
circumstances, and if by reason of this change the act in question 
ceases to be evil, then that is not epieikeia , because it does not turn 
upon subject-matter comprehended under the aforesaid natural law; 
it is, rather, a comprehension, or interpretation, of the subject-matter 
of the law and of its purposes. Thus when we interpret the law against 
stealing as not forbidding that one person shall, in cases of extreme 
necessity, take from another person those things which are necessary 
for life, that is not epieikeia but rather a strict interpretation of the law 
in question. For it prohibits only theft, that is, the taking of another’s 
property when the owner is reasonably unwilling, or the taking of that 
which is another’s property in so far as relates to ownership and to 
use; whereas the taking of another person’s property in cases of extreme 
necessity is not a matter having to do with what is absolutely another’s 
possession, since with respect to such a time all things are common 
property, nor is it a case in which the owner is reasonably unwilling. 

So also, with regard to the example of the deposit, if the precept 
on that point is considered as negative — let us say, as a precept enjoin- 
ing restitution, which is equivalent to non-retention, of another per- 
son’s deposit — then the precept in question is not so unlimited [as it 
would seem, when viewed affirmatively], but merely forbids the re- 
tention of the deposit unreasonably or without compelling cause. 

Accordingly, then, true epieikeia cannot be considered as taking 
place in connexion with the negatwe precepts of the natural law. 

12. It may be objected that, in consequence of this same reason- 
ing, efueikeia can never be considered as taking place 

Objection. . 65 r . - 1 fpr ■ 

m connexion even with the positive precepts, this 
[, it will be argued,] is clearly true, because an act either remains always 
attended by the same circumstances, in which case, it is impossible 
that a negative precept forbidding the act should be binding at one 
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time and not binding at a later time; or else it does undergo change in 
its attendant circumstances, in which case, again, epieikeia will play 
no pait; and this same reasoning is applicable, in due proportion, to 
affirmative precepts. 

The objection may be answered by a denial of the consequent. 
A twofold dtstinc- For there we should make note of two differences 
tton between the between positive and natural law, differences which 
natural law, which to a great degree clarify the matter under discussion, 
disposes of the ob- The first is that, in positive law, while the whole 
jection. subject-matter of an act, together with all its intrinsic 

First - circumstances, remains the same, it is nevertheless 

possible for the binding obligation [imposed by that law] to lapse 
through a process of equitable interpretation (although it may be 
necessary for some extrinsic circumstance to arise which will force 
one to make such an interpretation) ; and that process will be epieikeia , 
in the strictest sense of the term. This fact is clearly brought out by 
the common example of the prohibition against carrying arms at night. 
For in the case of a necessity which is evident, and so urgent that per- 
mission from a superior cannot be obtained [in time], we justly supply 
the interpretation that, under the existing circumstances, the precept is 
not binding — not because the subject-matter involved fails to be that 
of the precept in question, but because, even though the subject- 
matter is the same, the evil [of the act] is separable from that subject- 
matter, if the prohibition is removed, and because under the conditions 
stated it is improbable that the intention of the lawgiver extended to 
the case in question. 

In regard to the natural law, however, so long as the subject- 
matter remains unchanged and the same intrinsic circumstances per- 
sist, we cannot, solely on the basis of extrinsic occasions, interpret a 
prohibitory law as not binding. For it is not possible to eliminate the 
evil from such subject-matter while its intrinsic conditions persist, 
and consequently not possible that the natural prohibition should be 
eliminated, even though some extrinsic end, or the circumstances, may 
vary. 


This is made particularly clear by the example of lying, which 
it is proved that I assume to be so intrinsically evil that it cannot be per- 
lymg is intrinsically missible because of any occasion or extrinsic necessity, 
foe on d no "ground 80 l° n g as continues to be lying. This view accords 
be made essentially with the teaching of St. Augustine (On Lying and 
righteous. Against Lying to Consensus; also, Letters, viii [xxviii 

in Migne ed.] Lo Jerome ; and following letteis). The same doctrine 
was upheld by St. Basil (Regulae Brevius Lractatae, Regula 76), and by 
Jerome ( Apology against Rufinus and Letters , lxv [cii]), and it has 
also been accepted by all the theologians, including Peter Lombard 


178 
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(Sentences, Bk. Ill, dist. xxxvm) and St. Thomas (II. -II, qu. 1 10, art. 3). 
The said doctrine has a strong basis, too, in the words of Christ (John, 
Chap, viii [, v. 44]), when he says of the devil: ‘He is a liar and the 
father of lies’ ; for lying cannot be from God, but must be from the 
devil, wherefore he is called its father, that is, its inventor. Accord- 
ingly, the contrary has been written of God ( Psalms , v [, v. 7]) : ‘Thou 
shalt destroy all who speak lies.’ And therefore, in the Decretals (Bk. V, 
tit. xix, chap, iv), it is said that Holy Scripture prohibits lying to save 
another person’s life; while the opposite view is consequently con- 
demned in Cassian (Collationes, No. xvii) as an error; a matter that is 
discussed more fully in another context. Castro (Contra H acres. [Ad- 
versus Omnes Haereses,] the word Mendacium ) may also be consulted 
on this point. No other reason can be given for this most truthful 
doctrine than the fact that the extrinsic end, or extrinsic necessity, 
does not change the object [of lying] or the intrinsic conditions 
requisite thereto; while it is precisely from this object that lying 
derives its intrinsic evil. Accordingly, no opportunity is afforded in the 
matter of lying for either dispensation or epieikeia, such as to make 
lying permissible because of any extrinsic occasion, necessity, or end. 
Therefore, whenever any natural precept seems not to be binding upon 
some particular occasion, it must be that there is some change in the 
subject-matter of the act involved, the subject-matter whence the act 
derived that evil character which causes it to be prohibited by the 
natural law. Accordingly, such a change differs greatly from the change 
taking place in the case of positive law when epieikeia occurs; for in 
the latter case, it is only the prohibition that lapses, while its subject- 
matter remains unchanged; whereas in the former case that is by 
no means true; for, on the contrary, the subject-matter is removed, 
and as a result of this change in the subject-matter, the evil [attending 
the act] is dispelled. 

13. The other difference 1 is as follows: in the case of positive law, 
The second differ- when there occurs an interpretation by epieikeia, it 
ence - does not refer to the act forbidden by the law, nor to 

any obscurity in the words of that law; on the contrary, it is assumed 
that this act is one forbidden in its specific nature, and that it is de- 
scribed by the terms of the law, taken in their proper sense ; while the 
whole interpretation and conjecture turns upon the intention of the 
lawmaker, on the ground that he did not intend to include the case, 
or act in question, as corresponding to these specifications. This, then, 
is true epieikeia, which may be termed an emendation of the law — 
emendation that accords with the verbal form of the law, justifying 
the words (so to speak) in the light of the lawgiver’s intention and 

1 [i.e the other of the two differences between the positive and the natural law referred to m Section 
12 , second paragraph. — T r] 
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presumed equity. This procedure, however, has no place in the natural 
law, because [a prohibition contained in the latter] is primarily based, 
not upon the will that prohibits, but upon the nature of the inherently 
evil act itself; and therefore interpretation of such prohibitions has 
place only in relation to subject-matter when an act, considered in the 
abstract, is evil not intrinsically but only in so far as it is concerned 
with a given subject-matter, in a given way (as we have explained in 
connexion with homicide, the taking of another person’s property, the 
retention of a deposit, and other, similar acts). Accordingly, in so far 
as concerns this kind of law, interpretation by emendation of the law 
does not occur, since the latter is always adapted to its subject-matter; 
on the contrary, interpretation of this sort occurs only by way of an 
explanation of the matter involved and of the evil by which that 
matter is inherently characterized. For it is solely on the basis of this 
evil that the prohibition exists, or the law is enacted, whether they be 
regarded as indicative of evil, or as prohibitive thereof. Under such 
circumstances no interpretation through epieikeia can occur to the 
effect that the act in question, in so far as it turns in a particular 
manner upon particular subject-matter, may be permissible in con- 
sequence solely of the legislator’s intention, as this intention is conjec- 
turally deduced from an extrinsic occasion, necessity, or purpose. 

Therefore, the comparison between the natural and the positive 
law is not correctly drawn. 

14. Nevertheless, it may yet be urged that there are some natural 

precepts which admit of interpretation through epiei- 
,y ~~'"" an ‘ keia, in the strictest sense of that term. For, with 

respect to the very same acts, accompanied by all the intrinsic circum- 
stances which ordinarily suffice for a prohibition of natural law against 
those acts, we offer the interpretation that the said natural precepts 
are not binding in certain cases, owing to some extrinsic necessity, or 
some extrinsic purpose. Of this sort is the precept forbidding marriage 
with one’s own sister, a prohibition which, in a case of extreme necessity 
and for the sake of the preservation of the race, does not have binding 
force. The same is true of the precept prohibiting marriage to a second 
wife during the lifetime of the first wife, especially when the first 
marriage has been consummated. For, in cases involving the same 
necessity as regards the human race, and provided that the first wife 
was sterile, it would be permissible to take a second wife. Again, among 
the precepts concerning those impediments which by the natural law 179 
invalidate marriage, many similar cases will be found. 

15. It may be replied, however, that the general rule already 

Solution hid down is true, namely, the rule that it is impossible 

— so long as the subject-matter of a negative, natural 
precept remains the same — for the forbidden act to be considered licit, 
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through, epieikeia, and solely on account of an extrinsic cause or pur- 
pose, or an extrinsic necessity. For the reasons and examples adduced 
above are convincing proofs of this fact. If, indeed, such [an inter- 
pretation] should seem to occur in connexion with a particular precept, 
and with respect to a particular case, one of two explanations will apply . 
Either the precept in question is not in an absolute sense a natural 
precept, but is [merely] related very closely to natural law, and 
accepted and approved by human custom, so that it is, absolutely 
speaking, a precept of the ius gentium only, and therefore susceptible 
of change or alteration in a given case ; or else, if the precept is natural 
in an absolute sense, its subject-matter will be, not the act in question, 
absolutely and abstractly considered, but that same act taken in con- 
junction with some intrinsic circumstance the removal of which will 
make it possible for the obligation to lapse, not, indeed, through epiei- 
keia , but through a defect in the subject-matter itself. 

However, the application of the said general rule to the indi- 
vidual precepts is not a part of our present purpose, but pertains 
rather to a variety of matters. Thus the Doctors argue as to the nature 
of the above-mentioned precepts concerning marriage, and differ in 
their conclusions. Assuming, however, that those precepts are truly 
natural, we may here reply that they do not absolutely prohibit mar- 
riages between brother and sister, for example, or with a second wife, 
but rather prohibit them only in so far as they are harmful to human 
nature, and therefore opposed to natural rectitude, according to right 
reason ; while, on the other hand, in the cases of necessity mentioned 
above, 1 this argument ceases to have force and the marriages in 
question attain to the highest degree of suitability to nature and are 
consequently righteous, since they are entered into solely for the sake 
of the necessary conservation [of the race], which is the intrinsic and 
not the extrinsic end of the act in question. Accordingly, on such 
occasions, the subject-matter of the negative precept is changed. 

The foregoing may be clarified by an analogous argument: for the 
mutilation of one’s own body, save in case of necessity and for the 
preservation of life, is intrinsically evil; and nevertheless, when the case 
is one of necessity in order that the body may be preserved, sucli 
mutilation is permissible; for the mutilation is neither prohibited nor 
essentially evil save in so far as it is injurious to life; and in the situation 
described it is not injurious but necessary. In like manner, a word 
uttered when no good end is in view, nor any end in harmony with 
nature, is evil and prohibited by the natural law ; but the same word, 
uttered for a fitting purpose, is not prohibited, since it would be evil 
not as viewed in itself but as being idle and useless, a defect which dis- 
appears when the word is directed to that [righteous] end. 

1 \tltius necessitatis. — Tr.] 
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Careful consideration, then, should be given to the quality and 
nature of the subject-matter. For, according to its capacity, the condi- 
tion of this subject-matter is morally changed in relation to the end or 
the necessity that may be involved; since the act is such that by its 
very nature it seeks to be ordered toward a particular end, in some 
particular manner; and, such being the case, the necessity that arises 
has a resulting effect upon the subject-matter of the precept and 
changes it, so that, in consequence, the obligation imposed by the 
natural precept ceases to exist, not because the precept, in its own sub- 
ject-matter, fails to be binding always and for all occasions without 
exception, but because, once the subject-matter has been changed, the 
precept in question, considered as a natural precept, no longer has 
application to that subject-matter. 

1 6 . Therefore, I hold, thirdly, that if the natural precepts are 
The third assertion: considered in so far as they have been established 
established thorn *h t ^ rou g^ 1 positive law, then they admit of exception by 
positive law, may epieikeia , especially in relation to the intention of the 
admit of epieikem. human legislator; although, considered in themselves 
and [purely] as natural precepts, they do not, strictly speaking, admit 
of such epieikeia. The remarks frequently met with in the works of 
other authors may be explained in the light of this assertion. Cajetan, 
especially, speaks expressly of these precepts as they are constituted 
through human laws. Others also speak of them as being framed in 
general terms without the moderation that is later added by epieikeia ; 
a conception which does not apply to these precepts when they are 
viewed as natural, since in that capacity they are not formulated 
through any general statement, save m the sense that [their definition] 
includes everything necessary to indicate the presence of intrinsic 
evil and is in consequence unable to admit of exceptions. So it was, 
for example, that we referred to the prohibition against stealing, as 
such, or the prohibition against homicide m so far as homicide is essen- 
tially evil. In the light of this consideration, indeed, the reason sup- 
porting [our third] assertion becomes clear. For human laws often 
overlook the said consideration, and prescribe a given act in absolute 
terms. This point is illustrated by [the precepts enjoining] the return 
of a deposit or the fulfilment of a promise ; laws which, propounded in 
this absolute form, may admit of epieikeia. I maintain, indeed, that 
this process of epieikeia should be understood as relating to the inten- 
tion of a human lawgiver. For frequently it may happen that such 
a lawgiver has had no thought for an exception of this kind; neither 
has he expressly intended to allow it, but has, on the contrary, set up 
the law in absolute form and without limitations, in terms which of 
themselves extend their application to the [exceptional] case in ques- 
tion; while we nevertheless interpret them as not extending to that 
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case. With, respect to the will of the human legislator, this interpreta- 
tion is epieikeia , since it is (so to speak) an emendation of that will; 
but in itself, and with respect to the natural law, it is merely an 
explanation of a change that has occurred in the subject-matter, by 
reason of which change the act referred to — since it is accompanied 
by particular circumstances — does not per se involve any evil, nor does 
it fall under the natural law. Thus the entire assertion which we have 
laid down is easily proved. 

Furthermore, it would be my opinion that many of the authors 
cited speak loosely and improperly, at times, of interpretation of the 
natural law, bestowing the name of epieikeia, or exception to the law, 
upon that which is merely an explanation of the law’s subject-matter 
and its true sense. We should not dispute concerning terms, however, 
when the facts themselves are clear; although, in order to explain the 
force of the law and to speak consistently of its interpretation, the 
doctrine above set forth would seem to be needful. 


CHAPTER XVII 

IS THE NATURAL LAW DISTINGUISHED FROM THE IUS GEM1UM IN 
THAT THE LATTER PERTAINS TO MANKIND ONLY, WHILE THE FORMER 
IS SHARED IN COMMON WITH DUMB ANIMALS? 

r . Having given an exposition of the natural law, and before we 
pass to a discussion of positive law, we shall find it worth while to treat, 
at the close of this book, of the ius gentium, in so far as the latter par- 
takes of the true character of law. For it has a close affinity with the 
natural law, so that many persons confuse it therewith, or hold that 
the ius gentium is a part of the natural law; and, furthermore, even in 
those aspects wherein the two are distinguished, the kinship is very 
close and the ius gentium constitutes an intermediate form (so to speak) 
between natural and human law, a form more closely allied to the first 
of these extremes, so that we shall find it easy to make a transition 
to true positive law through a discussion ot the ius gentium. 

The existence of the ius gentium, then, is assumed by all authori- 
ties to be an established fact, or so we gather from their very frequent 
use of the term. For the ius gentium is often mentioned in the civil 
law ( Digest , I. i. x, § 2 and Institutes, I. ii), and in the Decretum (Pt. I, 
dist. 1, which is based on Isidore, Etymologies, Bk. V, chap, ii [chap, vi]) ; 
by the Doctors of both canon and civil law, in their comments on 
the above-mentioned passages and passim; and by St. Thomas (II, -II, 
qu. 57, art. 3) and the theologians. 

2. However, since the word [ius] is an ambiguous term, we must 
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distinguish, between its different meanings, that we may employ it 
Various meanings ° nl y in t3lat acceptation which is pertinent to our 
of the word tus are purposes. For tus sometimes refers to the moral right to 
explained. acquire or retain something, whether that right involve 

true dominion or merely a partial dominion; and the said right is, as we 
learn from St. Thomas (II.-II, qu. 57, art. 1), the true subject-matter 
of justice. On the other hand, ius sometimes means law, which is 
the rule of righteous conduct; and in this sense it is that which 
establishes a certain equity in things, so that, as St. Thomas holds 
(ibid., art. 1, ad 2), 1 it is the expression [of right,] that very acceptation 
of ius which we first noted; but this expression of right is law itself 
(again according to St. Thomas, ibid.), and accordingly ius is synony- 
mous with law, as we have observed in the Second Chapter of the pre- 
ceding Book. 2 Therefore, in order that there may be concise terms at 
our disposal, we may speak of the first sort of ius as ‘equitable’ (ius utile), 
and of the second as ius in relation to [legal] propriety ( ius hottestum ) ; 
or we may speak of the former as ‘real’ (ius reale), and of the second as 
‘legal’ (ius legale). 

Both kinds of ius, then, may be divided into the natural law, the 
ius gentium, and the civil law. For the ius utile is called natural when 
it is granted by or originates within nature, as liberty may be said to 
spring from the natural law. That ius is called civil which has been 
introduced by civil law — as is the case, for example, with the right 
of prescription; that which is founded upon the common usage of 
mankind — as, for example, the right of passage over public highways, 
or the right to enslave introduced by war— is termed ius gentium. In 
this sense, the [threefold] division in question relates to the subject- 
matter of justice. And this standpoint accords, perhaps, with the 
teaching of St. Thomas in the passage above cited (ibid., art. 3). 

At present, however, we are speaking of the ius gentium, not in 
this acceptation, but rather as a species of law. For the ius legale is 
also wont to be divided into the three groups aforementioned; since, 
in Digest , I. i. I, § 2, it is explicitly stated that law has been made up 
from natural precepts, or from the precepts of the nations, or from 
those of civil law. This division is indicated in the same manner in 
Institutes, I. ii. We assume that the division is a good one, in view of 

1 [Ratio This word, as used by St. Thomas Aquinas and by Sudrez, is susceptible of various inter- 
pretations Since an English vereion of St. Thomas has been prepared and published by English mem- 
bers of the Dominican Order, their rendenng of ratio is here accepted by the present translator. 

The passage in St. Thomas which Sudrez cites (II -II, qu. 57, art. i, ad 2), is Englished in the Domini- 
can translation as follows: ‘Just as there pre-exists m the mind of the craftsman an expression of the 
things to be made externally by his craft, which expression is called the rule of his craft, so too there 
pre-exists in the mind an expression of the particular just work which the reason determines, and which 
is a kind of rule of prudence. If this rule be expressed m writing, it is called a law , which according to 
Isidore ( Etymologies , Bk. V, chap. 1) is a tet Ulen decree, and so law is not the same as right, but an ex- 
pression of right.’— T r.] 

1 [Supra, pp. 27 et seq.— Tr.] 
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The first opinion of 
the jurists, dis- 
tinguishing natural 
law from the ms 
gentium, in that the 
former relates also 
to brutes while the 
181 latter pertains only 
to mankind. 


general usage and opinion. And since we have sufficiently examined 
the two extremes of the group [i.e. natural law and civil law,] in 
the last Chapter of Book One, it remains for us to treat now of the 
second sort of law [i.e. the ius gentium ]; the discussion of which we 
have postponed to this place, because an understanding of the ius 
gentium depends upon its comparison with the natural law. Such a 
comparison will also clarify the rational basis and true significance of 
the entire division mentioned above. 

In explaining this ius gentium , then, one is confronted with 
various opinions. We shall deal with the first of these 
in the present Chapter; and the others, we shall dis- 
cuss later. 

Jurists usually distinguish the natural law from the 
ius gentium, in that the natural law is shared in com- 
mon with brute creation, while the ius gentium is 
peculiar to man. Thus, in Digest , I. i. 1, § 2 [§ 3] 
and in Institutes , I. ii, it is written: ‘The natural law is that which 
nature teaches to all animate creatures ; for it does not pertain exclu- 
sively to the human race, but is shared in common with all animate 
creatures born on land or sea, and with all birds as well.’ 1 Moreover, 
various examples are given, such as the union of male and female, and 
the generation and education of children. And with regard to the 
ius gentium , the following words are added [ Digest , I. i. 1, § 4]: ‘[The 
law] of nations is that used by the nations of mankind.’ Furthermore, 
it is said to differ from the natural law, because it is common only to 
men in their mutual relations; although, subsequently, the Digest 
(I, i. 9) further states that the name ius gentium is given to ‘that [law] 
which natural reason has established for all mankind and which is uni- 
formly observed by all men’. Thus it is clear that the ius gentium is 
held to be natural as well, but in a special sense peculiar to mankind ; 
a fact that is also brought out by certain examples mentioned in Digest , 
I. i. 2, 3, namely: ‘reverence toward God; obedience to one’s parents 
and to one’s country, the repelling of violence and injury.’ Therefore, 
in the same context (ibid., 3), a rule is laid down to the effect that it is 
contrary to the ius gentium ‘for man to plot against man’. Further- 
more, mention is also made (ibid., 4 [and 5]) of ‘manumissions’ and 
‘slavery’; and likewise of ‘wars of kingdoms; division of property and of 
ownership rights ; commercial intercourse and other contracts of sale’, 
and of like matters. Similarly, use is made, in Institutes, I. ii, § 4 [§ 2], 
of these very examples, with the exception of the examples concerning 
religion and filial piety towards one’s parents and one’s fatherland. 

4. Wherefore, according to the opinion above set forth, the 


1 [This quotation is not identical with the Digest nnd Institutes It follows the Digest more closely. 
— Tr] 
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division of ius, or lex , into natural law, ius gentium, and civil law, should 
be reduced to consist of two bipartite groups in such a wap that law 
will first be divided into natural and civil, and natural law will then 
be subdivided into two kinds; that is, into the natural law which is 
common to all animate creatures and which has without qualification 
retained the name of natural law, according to one acceptation of the 
term; and the natural law which is peculiar to mankind and has been 
given the name of ius gentium. 

The reason for this subdivision, indeed, map be that the two 
rational bases thereof are in point of fact trulp distinct and map in- 
volve different aspects and moral effects, so that it has proved fitting 
to distinguish between them and to provide each with its own suitable 
appellation; nor does it seem possible to give a better explanation of 
these appellations. 

Furthermore, the difficultp touched upon 1 is easilp resolved; for we 
now see clearlp how the division in question map be adequate, while the 
term ‘natural law’ map still be used in its more general meaning. Nor 
does St. Thomas appear to dissent from this opinion (I. -II, qu. 95, art. 
4, ad 1, more at length, II.-II, qu. 7 [qu. 57], art. 3) when he 
acknowledges that there are two modes of natural law, and adapts the 
terms in question to them. For it is so that Conrad Koellin (on 
I, -II, qu. 95, arts. 2 and 4) interprets him, in the passage in which he 
thus expounds the opinion of the jurists and declares that St. Thomas 
expressed himself in similar fashion, although the philosophers speak 
in a different vein. 

5. However, this interpretation, assigned bp the jurists, is con- 
, . ... demned bp Lorenzo Valla ( Elegantiarum Latinae 

agree°with S this° 1S Linguae, Bk. I V, chap, xlviii). Connan {Commentary on 
opitu° n of the jur- fh e Civil Law, Bk. I, chap, vi), too, rejects such a sub- 
division of the natural law and maintains, accordinglp, 
that the ius gentium is not distinguishable from the natural law, so 
that neither Aristotle nor the other ancient philosophers made the 
distinction in question or recognized the existence of the ius gentium. 
Soto ( De lustitxa, Bk. Ill, qu. i, art. 3) also rejects the explanation 
offered bp the jurists. These authorities base their opposition prima- 
rilp upon the fact that there is no natural law common to men and 
to other animate creatures, since brutes are not capable of rendering 
true obedience or justice or of suffering true injurp. 

To this contention, on the other hand, Albertus Magnus ([Tract. 

The reply to this 1115 cha P' "‘J on Aris totle’s Ethics, Bk. V, chap, vii), 
contention, and in Torquemada and Covarruvias (cited below), replp 
defence of phpnntt,. that the natural law is said to be shared in common 
with the brutes, not formallp, so far as concerns the 

1 [Cf. the beginning of tins Chapter — Tr.] 
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basic character of right (ius) and law (lex), but materially, with respect 
to acts falling under the law in question; for the performance of such 
acts is common to men and to brutes, as is evident from the examples 
adduced in the law and relating to the union of the male and the 
female, the generation of children, &c. 

But opposed to this consideration is the fact that this material 
sharing of acts in common with the brutes has no bearing on any 
distinction between ius and lex; so that, in this sense, and for this 
reason alone, the proposed classification is unsuitable and crude. 

[The jurists] may reply, however, that this very fact of material 
agreement serves to explain the varied character of the naturalness 
(so to speak) of law in man. For natural law, taken in its general sense, 
consists in dictates of natural reason, dictates which at times owe their 
origin to an inclination of the genus [animal], that is, of the sensitive 
182 nature, as such, whereas at other times they result from the character- 
istic inclination of rational nature, as such ; and in accordance with these 
basic inclinations the natural law is distinguished as being common 
[, or not common,] to both brutes [and mankind], from the standpoint, 
that is to say, of the type of inclination upon which it is founded. 

6, Nevertheless, even this last explanation does not dispose of the 
difficulty. For, in the first place, according to these statements [the 
right] to repel force with force would have to be constituted not under 
the ius gentium, but under the natural law, since that right is not laid 
down in the precepts of the former system. The consequent is proved 
by the fact that such an act is common to men and to brute animals, 
and springs from the general inclination toward self-preservation. 
For just as reproduction arises from the natural inclination to preserve 
the species, so self-defence is the result of the innate tendency to pre- 
serve one’s own life and one’s own being; and both inclinations are 
common to men and to other animals, so that the act in question is 
wrongly classified under those sanctioned by the ius gentium. 

In the second place, it would seem erroneous to assert that the 
natural law, in so far as it has the true nature of law, is founded upon 
the basis of a sensitive nature, in the sense in which that nature is 
shared in common with the brutes. For the natural law should always 
be considered as elevated to a superior plane by reason of a rational 
difference; since this system of law is regulated through its conformity 
not to sensitive but to rational nature, and since, moreover, it relates 
to sensitive nature only in so far as the latter is restricted and especially 
perfected by the said rational difference; and therefore the above- 
mentioned generic resemblance [between man and brute] is not perti- 
nent to a discrimination of natural law [from other forms of law]. 

The truth of the consequent seems evident. And the truth ot 
the antecedent is proved, first, by the fact that whenever the natural 

I S 69 .74 UU 
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law enjoins anything for the sake of the preservation of the sensitive 
nature, the injunction always includes a rational mode [of perfor- 
mance], Thus the dictates of the natural law with respect to the union 
of male and female differ greatly from the dictates of natural brute 
instinct, as is clearly evident in the matter of matrimony. The same 
distinction may also be noted, in due proportion, in connexion with 
the education of children, the preservation of one’s own life, and similar 
matters. 

Secondly, the antecedent is confirmed by the fact that, with 
respect to those very actions which are common materially to man and 
the brutes, the natural law forbids in man many things from which 
the brutes are not restrained by natural instinct. For example, it 
forbids promiscuous intercourse ; that is to say, simple fornication and 
sexual intercourse with a mother or a sister, restrictions which are not 
laid also upon the brutes. 

Hence there arises another or third argument; for it would 
follow from the opinion under discussion that such negative precepts 
are part of the ins gentium , and not natural precepts; a supposition 
which would be entirely absurd. The truth of the consequent is 
evident from the fact that the said precepts are so entirely peculiar 
to man that they cannot possibly be said to be shared by brute crea- 
tion; for, although a given act may after its own fashion be common to 
men and to the brutes, nevertheless, the omission of that act is not 
common to both, and it is this omission which is the proper subject- 
matter of the laws in question. This last argument, indeed, has more 
evident force in connexion with the precepts enjoining the worship of 
God and the honouring of one’s parents and one’s neighbour. For 
it is absurd to deny that these precepts are absolutely a part of natural 
law, and to affirm that they are, on the contrary, merely subject-matter 
of the ius gentium. The same is true, moreover, of the commands 
relating to the restitution of the property of another, the return of a 
deposit, the observance of good faith, speaking the truth, and similar 
matters ; all of these being peculiar to mankind and not common even 
in a material fashion to the brutes, while they nevertheless pertain 
most decidedly to the province of the natural law. 

7. To these arguments, however, one may reply, in accordance 
with the civil law, that the ius gentium is in reality natural law, 1 and 
is often so referred to in civil law, as is evident from the Digest (XVI. 
hi. 31) and the Institutes (II. i, §§ 1, 11 ; I. ii, § 1 1). Therefore, it would 
not be absurd, speaking with this fact in mind, to call the precepts 
just enumerated, and even all the precepts of the Decalogue, a part 
of the ius gentium. For no denial is thereby made of the fact that they 
are [also] a part of the natural law, properly and strictly so called; on 

1 [This statement can only be inferred from the citations to the Digest and Institutes — Tr.] 



Chap. XVII] Natural Law Distinguished from Ius Gentium 331 

the contrary, there is indicated a peculiar aspect — and characteristic 
property (as it were) — of that law in relation to human nature. Thus 
the entire discussion would revolve simply about the use of a word, or 
at least about the necessity or utility of maldng the distinction in ques- 
tion in a particular sense. 

However, although this reply may be valid from one standpoint, 
the second argument adduced above nevertheless retains its force and 
proves the extreme impropriety of saying that the natural law has been 
laid down for the brutes in common with men. Furthermore, and in 
order that there may be no contention as to mere words, it will be 
necessary to make an absolute declaration in accordance with the 
opinion above set forth, stating that the ins gentium is intrinsically and 
essentially natural law, that is to say, a part thereof. But such a state- 
ment cannot be made to apply to all [the precepts] adduced as being 
part of the ius gentium. For some of these involve matter not only 
[intrinsically] necessary, but also shared in common with brute crea- 
tion, as is proved by the arguments given above; while others of those 
183 precepts are not only concerned with matter peculiar to mankind but 
also unrelated to any intrinsic necessity, as will become clear from 
what follows. 

8. Therefore, we shall furthermore repudiate the opinion of cer- 
The refutation of a tain theologians who hold that the precepts of the ius 
second^[faise]^ opm- gentium are characterized by an intrinsic necessity, and 
tmguishes the ms that this system differs from the natural law [only] in 
gentium from the that the latter is revealed without reflection — or at 

natural law on the 1 * i i • i i * i r n . • i i 

ground that the least with the simplest Jana of rerlection — -while the 

natural law reveals p re cepts of the ius gentium are deduced by means of 

tion, or at least with many and comparatively intricate inferences. This 

the simplest kmd of conclusion may be inferred from Soto (Bk. I, qu. v, 

reverse is true of the art. 4); and certain modern lhomists also appeal to 

ms gentium adhere to it, since they so interpret St. Thomas, whose 

opinion we ourselves shall subsequently attempt to interpret. 

We reject the view in question, then, because, in the first place, 
many matters are said to fall under the ius gentium which nevertheless 
are not characterized by the intrinsic necessity that has been men- 
tioned: take, for example, division of property, slavery, and othei 
points, which we shall consider below. 

Secondly, and principally, we base our objection on the fact that 
the ius gentium cannot possibly be concerned with primary moral 
principles nor with conclusions necessarily drawn therefrom, since all 
these principles and conclusions are included under the natural lavy 
strictly so called, as we have already proved (Bk. II, Chap, vii, supra, 
p. 210), This argument is confirmed by the fact that all the precepts 
written by God upon the hearts of men pertain to the natural law, 



St. Thomas. 


332 On Laws and God the Lawgiver [Bk. II 

as is indicated by the words of Paul ( Romans , Chap, ii [, vv. 14-15]); 
and all precepts which may clearly be inferred by reason from natural 
principles are written in [human] hearts ; therefore all such precepts 
pertain to the natural law. 

On the other hand, the precepts of the ius gentium were intro- 
duced by the free will and consent of mankind, whether we refer to 
the whole human community or to the major portion thereof; conse- 
quently, they cannot be said to be written upon the hearts of men by 
the Author of Nature; and therefore they are a part of the human, 
and not of the natural law. 

Now if the truth of this latter statement must of necessity be 
admitted — and we show that it must — with regard to certain precepts 
of the ius gentium , we should not confuse the ius gentium with the 
natural law; neither is it necessary solely on account of inferences, 
although they may be many, to give such a name 1 to that law which 
is s im ply natural. For the [fact that a precept calls for] reasoning does 
not exclude the true and natural necessity of that precept, recognized 
as such; and the further fact that this reasoning proceeds through 
many or few inferences, more or less clear, is entirely incidental. 

9. Some authorities maintain, indeed, that the natural law em- 
braces conclusions so essential that, independently of 
the assumption of the existence of human society, or 
a society dependent upon human volition, these con- 
clusions would obviously follow upon natural prin- 
ciples; and the said conclusions do not come under 
the ius gentium-, whereas there are others which also 
follow upon natural principles, necessarily, yet not 
absolutely but rather in conjunction with the assumption of the exis- 
tence of human society and in view of certain circumstances essential 
for the preservation of that society; so that precepts relating to such 
conclusions constitute the ius gentium. It would seem that this view 
may be derived from St. Thomas (II. -II, qu. 57, art. 3). 

However, such a view does not explain the true and proper charac- 
ter of the ius gentium , or the difference between that system of law 
and the natural law. 

For there are many precepts of the natural law which are not 
The opinion above binding, and which have no application save in con- 
set forth is rejected. junction with an assumption of some kind. For ex- 
ample, the prohibition against stealing has no application unless there 
has been a division of property and of property rights. Likewise, the 
precept of obedience to one’s master is inapplicable, save on the 
assumption of the existence of slavery; as is also the precept requiring 
justice in contracts, unless one assumes the existence of commercial 

' [i.e. the name of ius gentium — Tr.] 
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intercourse among men. The same is true of many other matters 
which clearly pertain to the natural law; for these matters are so 
righteous in themselves that the contrary is forbidden because it is 
evil, and not conversely. 

The following argument may also be adduced: the mere fact that 
a conclusion follows from the principles of nature [only] upon the 
assumption that particular subject-matter exists, or a particular human 
status, does not involve a variation in the kind of law derived from the 
intrinsic nature of the case, and not from the human will; on the con- 
trary, [the necessity for such an assumption] implies merely a distinc- 
tion in the actual subject-matter of the law. For example, the law 
relative to observing a promise and keeping faith with God and men 
is a natural precept ; and nevertheless, it can have no application, save 
upon the assumption that a promise has been made. So, also, in the 
discussion of simony [ De Religions, Tract I, Bk. IV : De Simonia ], r it is 
said that the selling of an object consecrated by men is opposed to the 
natural law, although this prohibition involves the supposition that 
consecration has been introduced by human law. Therefore, although 
it is from the assumption that the conclusion follows, an assumption 
that regards only the subject-matter of the precept, still, if the infer- 
ence involved is clear from self-evident [natural] principles, the conclu- 
sion in question pertains to the natural law and not to the ius gentium. 
Consequently, in order that the ius gentium may be distinguished from 
the natural law, it is necessary — after making the assumption with 
regard to a particular subject-matter [for the precepts in question] — 
that, in addition, these precepts should follow not as a manifest conclu- 
sion [from natural principles] but rather by an inference less certain, 
so that they are dependent upon the intervention of human free will 
and of moral expediency rather than that of necessity. 

184 In my opinion, then, our conclusion should be as follows: the 
ius gentium, does not prescribe anything as being of itself necessary for 
righteous conduct, nor does it forbid anything as being of itself and 
intrinsically evil, whether [such commands and prohibitions] are abso- 
lute or whether they involve an assumption of the existence of a 
particular state and set of circumstances; on the contrary, all such 
matters pertain to the natural law; accordingly, it is from this stand- 
point that the ius gentium is outside the realm of natural law; neither 
does it differ from the latter in that the ius gentium is peculiar tQ 
mankind, for that characteristic pertains also to natural law, either in 
large part, or even entirely, if one is speaking of right (ius) and law 
(lex) in the strict sense. 

’ [Not included in these Selections . — Tit ] 
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CHAPTER XVIII 

DOES THE IUS GENTIUM COMMAND OR FORBID A GIVEN ACT; OR DOES 
IT MERELY CONCEDE OR PERMIT? 

x. Because of certain points which were dealt with in the previous 
Connan. The opinion of some chapter, Connan (Commentary on the Civil La w , Bk. I, 

—who hold that the chap, v i, no. 5), who is referred to and followed by 

Vdtquez. Imp£at!““ but" 0 * V£zquez ([on I.-II,] Disp. 1 57, chap, iii), has held that 

merely permissive the ius gentium, as distinguished from the natural law, 
ceding that certain includes within its scope, not precepts or permissions, 1 
formed "cT b n P the ^ ut mere ty certa hi concessions, that is to say, certain 
contrary, left un- authorizations or permissions to perform or not to 
done - perform a given act, not merely with impunity but 

even justly and with rectitude; and yet these concessions are of such 
sort that the contrary behaviour is not evil or unjust. Those who ad- 
vance this opinion add further that it is an essential characteristic of 
the ius gentium that it be adapted to human nature, viewed not in an 
absolute manner but as it is already constituted in civil society; for 
there are many rules useful to men living in a community which do not 
affect, in an absolute sense, the well-being of [human] nature con- 
sidered in itself. 

Therefore, those concessions which, because of a common utility, 
are made to men living in society, as concessions authorizing behaviour 
that is virtuous, but not essential to virtue nor yet prescribed, are said 
[by the authorities in question] to pertain to the ius gentium. And if 
any act be prescribed, it will fall either under the natural law, if the 
command depend upon the force of reason, or under the civil law, if 
the command shall issue from human will possessing authority; as 
was proved by the arguments set forth in the preceding Chapter. There- 
fore, in order that the ius gentium may be distinct [from natural law], 
it must have a concessive and not a preceptive character. 

This statement is confirmed by the negative authority, at least, 
SeThomas. of St. Isidore and St. Thomas. For Isidore ( Etymologies , Bk. V, chaps. 

iv and vi) confirms it when he says that the natural law is that which 
is common to all nations; although he does not define the ius gentium, 
but merely explains it by means of certain examples having simply the 
nature of concessions and not that of precepts, as we shall see below. 
St. Thomas also said [II. -II, qu. 57, art. 3] merely that the ms gentium 
was founded by men in the social state, living in society, m order to 
further their own welfare; a fact which may be deduced by rational 
reflection. But he did not say that the ius gentium was established in 
preceptive form. 

1 [The Latm has pwmismnts (promises); although this word may be a slip foi peimissioties (per- 
missions), which would seem better adapted to the discussion here — Tr.] 
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2. Frankly speaking, however, I do not clearly understand the 
The opinion above foregoing opinion. For I must ask whether ius is taken 
set forth is rejected. ag consisting merely in a moral right of enjoyment or 
abstention; or whether it is taken as being equivalent to law, that is, 
to a rule of reason, either preceptive in the strict sense of the term, 
or indicating approbation of certain things as righteous. The former 
interpretation is not to the point, as is evident from what has already 
been said; unless perhaps the authorities who advance the opinion in 
question wish to deny that there is any ius gentium in the form of true 
law, a denial which they do not make. Neither are they able to offer 
any reason for their admittance of such a branch of the ius gentium, 
namely, the right of enjoyment, into the field of ius and not into the 
field of lex. Furthermore, it will become apparent from what we shall 
say below, that there is the same reason for its admittance into both 
fields. If, on the other hand, those same authorities are speaking of 
that ius which is also true lex , or a rule of virtuous conduct, then their 
doctrine may easily be refuted. 

For I shall prove, in the first place, that there is no greater reason to 
distinguish from the natural law a ius gentium of a concessive, than 
to distinguish therefrom one of a preceptive character; since, in the 
case of the law [ius] of nature, there are many acts which may be 
performed with rectitude by virtue of natural precepts J [lex], and which 
[nevertheless] are not prescribed, nor are their contraries prohibited; 
accordingly, there may also be a concessive form of natural law, exem- 
plified by the natural law concerning the taking of a wife, or concerning 
the retention and preservation of one’s own liberty, for such behaviour 
is righteous and is permitted but not prescribed by natural law. 

In this sense, moreover, a twofold natural law is wont to be dis- 
tinguished; the one phase being positive — that is, preceptive — and the 
other, negative — that is, non-prohibitory — as may be learned from the 
words of Covarruvias (on Sext, rule pec catum, Pt. II, §11, no 3). In 
a preceding passage, too, when discussing the immutable character of 
the natural law, we explained this same distinction. It is based upon 
185 the fact that natural reason dictates not only what is required, but 
also what is permissible. 

Therefore, when it is said that the ius gentium confers the faculty 
to perform a given act righteously, I ask whether that faculty has its 
source — in so far as it is just and righteous — in natural reason, regarded 
absolutely, or in some human agreement. If it be answered that the 
source is m natural reason, then the law in question will be natural 
law, even though it be merely permissive in character. If, on the other 
hand, the source is said to be in some human agreement, then, either 
the arguments already advanced, to the effect that the said law is not 
ius gentium , as distinct from civil law, are valid arguments; or else — 
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if notwithstanding this consideration it is possible for a concessive ius 
gentium of such a variety to exist, distinct from the civil law and 
constituting (as it were) an intermediate form between the natural 
and the civil law— then, in accordance with the very same reasoning, 
the existence of a similar but preceptive form of law will be pos- 
sible. 

3. To this it may be replied that the law in question does spring 
from the force of natural reason alone; yet it is fitted, not for men in an 
absolute sense, but for men as congregated in some human society; and, 
consequently, it is distinguished from the primary natural law as a 
secondary phase (so to speak) and is called the ius gentium. 

This statement may be clarified by means of the customary ex- 
amples relating to the topic under discussion. Thus war, for instance, 
is said to fall under the ius gentium, not because there is any precept 
rendering war obligatory, even if one assumes that a just ground 
therefor exists, but because war is permitted as being righteous. But 
this kind of law clearly assumes the existence of human society. Like- 
wise, the division of fields or lands and of dwelling places, and the 
settlement of common boundaries, are said to come under the ius 
gentium. But these acts manifestly presuppose the establishment of 
human communities; and, with this assumption made, all the said 
acts are permissible by the force of natural reason alone, although they 
may not be necessary, in an absolute sense. 

On the other hand, it is to be noted, first, that this very separation 
into nations and division into kingdoms, pertain to the ius gentium, as 
Di^st. is indicated in the Digest (I. i. 5); but prior to this division, nothing 
save the existence of men in their natural state is to be assumed; and, 
therefore, the ius gentium does not always originate from the assump- 
tion [of some form of human community], but may on the contrary 
be based upon the purely natural characteristic which makes of man a 
social animal, together with the natural principle that a division into 
states is best adapted to the preservation of human beings. 

Secondly, I argue that, even though the existence of human com- 
munities is assumed in the acts or laws under discussion, that fact does 
not prevent the concessive law in question from being natural. For 
that assumption is made merely in order that subject-matter for such 
a law may result ; but the rule of reason itself existed before the exis- 
tence of that subject-matter, and is always a natural rule. A proof of 
this argument is the fact that a preceptive law often has not any subject- 
matter through which its binding force may become active, unless one 
assumes the existence of community and social life among men; and, 
nevertheless, such precepts are always part of the natural law, as has 
been proved above and as the very authorities in question concede; 
therefore, the same will be proportionately true in the case of a con- 
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cessive law, for it would seem that no convincing argument for 
differentiating between the two cases can be adduced. 

4. Next, I shall prove that concessive law is not to be separated 
from all preceptive or prohibitory law; and that, in so far as concerns 
the matter in hand, if the one form of law pertains to the ius gentium, 
the other does also ; or if the one is natural law, then the other is likewise 
natural law, so that the distinction made between them is not valid. 

The former point may be explained, first, by the example of 
privilege. For by the very fact that a privilege is conceded to one 
person, all others are commanded not to impede that person’s exercise 
of it. Indeed, it is on the basis of this argument that we have already 
explained the basic characteristic of law in the case of privilege; and 
the basis is the same in the case of all concessive law. 

Secondly, the same point is made clear by running through the 
examples of the ius gentium which were laid down by Isidore [ Etymolo - Isidore. 
gies, Bk. V, chap. vi]. 

The first example is ‘the occupation of places for settlement’. 

For permission to occupy such places is so conferred upon any indivi- 
dual by the ius gentium, or rather by the natural law, that no person 
may justly interfere with another person who occupies in any manner 
whatsoever a place not previously occupied by another; so that the 
concession in question has annexed to it this [prohibitory] precept. 

The second example is ‘the right of building’; and the third, ‘the 
right of fortification’. To these examples the same reasoning applies; 
for it is inconsistent that one should have a free right to build upon or 
fortify land or possessions occupied by himself, and that at the same 
time it should be possible for others justly to hinder or disturb him 
in the exercise of that right. Hence, [in these two instances also,] there 
is a necessary connexion between concessive and [prohibitive] precep- 
tive law. 

The fourth example relates to ‘wars’, and through it, the connexion 
above mentioned is made more clearly evident. For, in the fust place, 

[the existence of a right to make war] presupposes the existence of a 
precept forbidding that warfare to the aggressor; since defence is per- 
missible to one party, for this very leason, namely, that another party 
unjustly initiates a war. And, in the second place, with respect to the 
party who is defending himself, it frequently happens that the right 
in question carries with it not only the permission to make war, but 
also a command to make use of that permission, this being especially 
true in the case of a prince, foi he is bound to defend the state. The 
same statement holds good with regard to other persons who are 
bound to act in defence of the common welfare or even, at times, in 
186 simple defence of their own lives. If, on the other hand, the wai be 
aggressive, then, by the very fact that this aggression is permitted to 
1S69.74 
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one party as against another, the latter is forbidden to defend himself; 
for he is bound to render obedience and to give up to that other party 
that which is the latter’s right, or else to accept a just punishment. 

5. The fifth and sixth examples relate to ‘captivity and slavery’; 
for in these matters also it is evident that if one party is permitted 
to reduce another to captivity or to slavery, even though the process 
may involve coercion of the second party, then, by that very fact, the 
latter must be obedient and must make no resistance, since it is im- 
possible that there should be a war that is just on both sides. 

The seventh example is the right of ‘postliminium’, in connexion 
with which the same reasoning holds, in due proportion. For ‘postlimi- 
nium’ is the right either of recovering one’s lost liberty or of returning 
to one’s former [civil] status after release from the chains of captivity; 1 
and within this right is necessarily comprehended a command to restore 
such and such a person to his former rights, or a prohibition against 
depriving him of such rights after they have been recovered. 

The eighth example has to do with ‘treaties of peace’ and the 
ninth, with ‘truces’. Under these heads we may consider first the 
power to make peace or grant truces, acts which are indubitably 
righteous in themselves, and often useful or necessary; yet joined to 
this power is the obligation not to violate treaties of peace or harm 
the enemy during a period of truce. 

The tenth example is ‘the obligation to respect inviolability of am- 
bassadors’, an obligation which is clearly expressed in the form of a com- 
mand. Yet two elements of this obligation may be distinguished : one, the 
right to send ambassadors to other princes or provinces ; the other, a com- 
mand and an obligation to preserve the immunity of those ambassadors. 

Finally, the last example is ‘the prohibition against marriage with 
the foreign born’, a matter in which not only the [negatively] permis- 
sive, but also the preceptive element is openly set forth. Indeed, since 
this rule is negative in form, one can scarcely discern in it anything in 
the form of a concession. However, I shall explain a little later 2 the 
way in which this example relates to the ius gentium . 

6. It may be contended that, although it is true that something 
in the nature of a precept is always joined to a concessive law, neverthe- 
less [these two elements] may frequently fall under different cate- 
gories. For often, when a concessive civil law has been laid down, there 
follows m consequence a rule of natural law: for example, when a law 
granting title of ownership by means of prescription has been enacted, 
and a prescriptive right acquired, there results a rule of natural law 
forbidding any one to take, against the owner’s will, the property 

1 [Posf eMhtm a hmimbus captivitaiis (literally, ‘ after egress from the portals of captivity), a phrase 
winch points to the etymological connotations of poslhminia — Tr .1 

* {Infra, pp. 340-1 .— Tr.] 
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which has been acquired by prescription; and, again, in the case of a 
privilege which has been granted by an individual or by a rule of 
human law and which exempts a given person from the payment of a 
tribute, there is a resultant rule of natural law prescribing that this 
tribute shall not be demanded of the grantee. 

Accordingly, with respect to the examples above cited, one might 
say that the permission or concession involved in each falls under the 
ius gentium-, while, on the other hand, the precepts attendant upon 
these examples are a part of preceptive natural law. 

7. In view of this objection, I have proposed a second part for 
our [general] assertion, namely, that [the distinction in question] is 
inapplicable to the present subject-matter. 

For by a similar process of induction, one may demonstrate that 
the concession, as well as the prohibition laid in consequence upon 
other parties, pertains to natural law; or, if either one of them is 
absolutely a part of human law, it will be the concession rather than 
[the prohibition], and [yet], once the concession has been granted, the 
obligation resulting therefrom will be natural. 

In the first place, this is, in my opinion, clearly proved through 
the first four examples of Isidore, namely: the occupation of places 
for settlement; building; fortification, and defence through just war- 
fare. For the law applying to all of these acts is the natural law, that 
is to say, they are all permitted by the natural law; and, in like manner, 
the obligation incumbent upon one person to refrain from violating 
such rights when they are possessed by another person pertains to a 
natural precept. It is only the actual exercise of these rights which 
may be said to fall within the field of the ius gentium by reason of the 
custom of all nations. And this exercise of rights is a matter pertaining 
to fact, and not to law. 

The same holds true, in due proportion, with regard to the 
eighth, ninth and tenth examples, which relate respectively to peace, 
truces, and ambassadors. For all the rules on these points have their 
foundation in some human agreement, in which both the power to 
contract a treaty or convention, and the obligation arising from that 
treaty or convention and demanding good faith and justice, have re- 
gard to the law of nature. Only the exercise of these powers may be 
termed a part of the ius gentium , owing to the accord of all nations 
with respect to the principle of the exercise of such faculties, in gene- 
ral. And this actual use of the powers in question is the effect of law, 
and not law itself; for the law under discussion does not spring from 
such use; on the contrary, the use has its source in the law. 

8. In the fifth and sixth examples, however, relating to captivity 
and slavery, human usage appears to have introduced an element that 
is not derived immediately from the dictate of natural reason, namely: 
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the fact that a title of capture in a just war is sufficient ground for 
holding another person prisoner even against his will and by force, 
or indeed, for the acquisition of ownership rights by one-man over 
another; and, consequently, for the introduction of slavery in the case 
of one person in his relation to another. For the natural law does not of 
itself prescribe such a procedure, although it does not forbid the same, 
provided the war in question be just. Therefore, the specification of 
that right [to impose captivity or slavery], is a form of penal law (so 187 
to speak) introduced by human usage and adverse to those who wage 
an unjust war. For there is imposed upon such persons, by way of 
pu nis hment, the condition that they shall become captives or slaves 
if they are conquered. So understood, indeed, this law is not conces- 
sive, but directly punitive; and exercises over the guilty a binding 
punitive force proportionate to that exerted by other penal laws of a 
civil character, which we shall discuss below in Book Five. 1 But what- 
ever may be the nature of the law in question, in so far as it actually 
confers the power to reduce men to captivity or to slavery, it is a rule 
of positive law and does not depend upon the force and exercise of 
natural reason, even if one assumes the existence of human communi- 
ties ; and therefore, it does not pertain to the tus gentium as defined by 
the opinion 2 [which we are now combating.] 

9. Again, the same conclusion is still more evident in the case of 
the eighth 3 example, relating to the right of postliminium, wherein 
there would seem to be more of civil than of natural law or of the ius 
gentium. For this rule apparently softens the punishments of captivity 
and slavery, or in general of property losses or of depredations com- 
mitted by enemies, which are especially apt to occur in wars; a proce- 
dure which is not so universally recognised by all nations [as is the 
right to make captives or slaves], but which is accorded particular 
notice by civil laws. Moreover, in accordance with the fact that the said 
procedure is recognized by established law, the rule of postliminium 
consists not merely in a grant of permission but in a law the observance 
of which is truly obligatory. For a rule of law that softens some 
penalty is no less binding than one that has fixed a penalty. 

Finally, with respect to the last example, 4 there clearly exists a 
prohibition, and not merely a permission, in the rule that mariiages 
should not be contracted with the foreign born. Furthermore, it is 
evident that this law or usage was in neither sense common to all 
nations, for, onthe contrary, it appears to be chiefly the peculiar custom 
of believers both formerly, under the Old Law, and now, under the 

1 [Not included in these Selections. — Tr.] 

1 i.e. the false opinion stated at the beginning of this Chapter — Tr ] 

3 Octavo , evidently an error for ssptimo (seventh). — T r,] 

4 b- e ' ^ te ? tl3 (* e , Prohibition against marriage with the foreign born). Suarez has already returned 
briefly to the eighth, ninth, and tenth examples, in the last paragraph of section 7 — Tr ] 
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New; so that the rule in question is divine or canon law, rather than 
[a precept of the ms gentium], and if it has been observed by certain 
nations, it has apparently come not so much under the said ius gen- 
tium as under civil law. 

We conclude, then, that the ius gentium is not properly dis- 
tinguished from natural law on the ground that the former is conces- 
sive only; and the latter preceptive. For one of two alternatives will 
apply: either the two characteristics are found in both systems of 
law; or else, if a [legal] precept does pertain to natural law, then the 
concession duly corresponding to that precept also has its source in 
that same natural law. 


CHAPTER XIX 

CAN THE IUS GENTIUM BE DISTINGUISHED FROM NATURAL LAW 
AS SIMPLY AS POSITIVE HUMAN LAW? 

1. From what has thus far been said, the conclusion seems to 
follow that the ius gentium, properly so called, is not 
properly so called is contained within the bounds of natural law, but that 
n °t included under on the contrary it differs essentially therefrom; for 
although it agrees with natural law in many respects, 
nevertheless, the two are distinct from each other owing to practical 
differences in their respective characters. 

The ius gentium and natural law agree, first, in that both are in 
wherein the ius a sense common to all mankind. And on this ground 
gentium agrees with each may be called a law of nations {gentium), if we 
natural law. are tQ con fi ne our attention to terms alone. The 

characteristic of being common to all nations is clearly evident in the 
case of natural law, and for that reason the law of nature itself is called, 
in the Digest (I. i. 9), the law of nations {ius gentium) ; as may be noted 
in the wording of many laws. However, this name is more properly 
bestowed upon the kind introduced by the custom of nations, and on 
this point the Institutes (I. ii, § 4 [§ 2]) may be consulted. 

Secondly, these two kinds of law agree in the fact that, just as 
the subject-matter of the ius gentium has application to men alone, so 
also the subject-matter of the natural law is peculiar to mankind, 
either in its entirety, or in great part; as is perhaps sufficiently evident 
from what we have said in Chapter Seventeen. Consequently, many 
examples which the jurists classify under the head of the ius gentium 
because of this characteristic alone, fall only nominally under the ius 
gentium, strictly viewed. For in reality such examples pertain to the 
natural law; as in the case, for instance, of reverence towards God, the 
honouring of one’s parents, and dutiful patriotism, all of which are 
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mentioned in the Digest (I. i. 2 and 3), although they were rightfully 
omitted from the Institutes by the Emperor [Justinian]. Of like charac- 
ter, if they are strictly interpreted, are other examples which Isidore 
enumerates [ Etymologies , Bk. V, chap, vi] ; such as the observance of 
treaties of peace, of truces, of the immunity of ambassadors, and similar 
matters. But as for the sense in which such instances were interpreted 
by Isidore, that is a point of which we shall speak below. 1 

Thirdly, the ius gentium and natural law agree in that both systems 
include precepts, prohibitions, and also concessions or permissions; as 
has been made sufficiently clear in Chapter Eighteen. 

2. On the other hand, the ius gentium differs from the natural law, 
r primarily and chiefly, because it does not, in so far as 

chiefly, the i us gen- it contains affirmative precepts, derive the necessity 
the natural law" ^ or t ^ iese precepts solely from the nature of the case, 
by means of a manifest inference drawn from natural 
principles; for everything of this character is [strictly] natural, as we 
have already demonstrated, [and therefore pertains to natural law]. 
Hence, such necessity [as may characterize the precepts of the ius 188 
gentium ] must be derived from some other source. Similarly, the nega- 
tive precepts of the ius gentium forbid nothing on the ground that the 
thing forbidden is evil in itself; for such prohibitions are [properly 
within the province of] the natural law. From the standpoint of 
human reason, then, the ius gentium is not so much indicative of what 
is [inherently] evil, as it is constitutive of evil. Thus it does not forbid 
evil acts on the ground that they are evil, but renders [certain] acts 
evil by prohibiting them. 

These differences are, indeed, real and (as it were) essential differ- 
ences in law; and therefore, from this standpoint, a distinction exists 
between natural law and the ius gentium. 

Secondly, and consequently, the two systems under discussion 
differ in that the ius gentium cannot be immutable to the same degree 
as the natural law. For immutability springs from necessity; and 
therefore, that which is not equally necessary cannot be equally immut- 
able. This point will be expounded more fully in the following Chapter. 

Thirdly, it follows from the above that even in those respects in 
which they, seem to agree, these two systems of law are not entirely 
alike. For, in its universality and its general acceptance by all peoples, 
the natural law is common to all, and only through error can it fail 
of observance in any place; whereas the ius gentium is not observed 
always, and by all nations, but [only] as a general rule, and by almost 
all, as Isidore states \ibidi\. Hence, that which is held among some 
peoples to be ius gentium, may elsewhere and without fault fail to be 
observed. Furthermore, although the ius gentium is regularly con- 

1 [Injra, p 345, § 6 .— Te ] 
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cerned with subject-matter peculiar to mankind, it may upon occasion 
make some disposition regarding matters that pertain to brutes also; 
for example, in the permitting of promiscuous sexual intercourse or 
fornication and in connexion with the repelling of violence, in so 
far as such acts may in some manner be encouraged or restricted 
through the ius gentium. 

The latter, then, differs in an absolute sense from natural law, and 
particularly by reason of the first difference [mentioned above]. 

3. Therefore, the conclusion would seem to be, in fine, that the 
„ , ius gentium is in an absolute sense human and positive, 

should be termed I ms proposition may be inferred from the words 
positive and human, 0 f gt, Thomas (fl.-ILl qu. QK, art. 4), who divides St. Thomas. 

positive law absolutely into ius gentium and civil law, 
saying that both are human law, derived from natural law. However, 
since these terms are potentially ambiguous, it is necessary to do away 
with that ambiguity and to expound the true meaning of St. Thomas’s 
remarks. 

For law may sometimes be called human, not with respect to its 
author but with respect to its subject-matter and because it is con- 
cerned with human affairs ; and in this sense the natural law itself is 
human, since it governs the human race and directs the actions of 
mankind. It is thus that Aristotle ( Nicomachean Ethics, Bk. V, chap. Anstotie. 
vii) seems to have understood the term ‘human law’, which he himself, 
in the terminology of his translator, 1 calls ius politicum (political law) 
or civile (civil). Accordingly, he divides civil law into natural and 
conventional, referring by the latter term to what we call positive 
civil law. St. Thomas {ibid., art. 2) also seems to have interpreted St. Thomas, 
human law in this sense, for he divides it into that which derives 
its force from natural reasoning and that which derives it from 
the free will of men; two divisions which seem to be equivalent 
simply to natural and positive law. Moreover, St. Thomas {ibid., 
art. 4) calls positive law human, and he holds every law established by 
men to be of this character. He also makes a subdivision of laws; for 
there is in his classification one branch in the form of [general] 
conclusions, which derives its force from the natural law, and which we 
speak of as declaring rather than making law; whereas the other branch 
exists in the form of specifications which introduce a new law, and this 
form we call positive law, in an absolute sense. Therefore, St. Thomas, 
in the passage cited above, is apparently speaking of the ius gentium 
as human and positive law in the first of these two senses. For he 
clearly says that the ms gentium exists in the form of a [general] conclu- 
sion and derives its force from the natural law. He appears, moreover, 
to maintain this same opinion in another passage (II. -II, qu. 57, art. 3, 

1 [i.e. the translator of the Greek into the Latin. — T r.] 
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in corpore). Nevertheless, the term in question may be understood 
properly as referring to positive and human law, that is, to law consti- 
tuted by men ; but that law is said to be constituted in the form of a 
[general] conclusion, and not a specification, since [St. Thomas] does 
not interpret the force of the ius gentium as leading to complete and 
concrete specification ; on the contrary, he holds that the ius gentium 
is established with general force in the form of a conclusion not abso- 
lutely necessary, but so in harmony with nature that it is inferred (as 
it were) at the instigation of nature. This is the interpretation given 
to the words of St. Thomas, and followed by Soto (De Iustitia , Bk. I, 
qu. v, art. 4 ; more at length in Bit. Ill, qu. i, art. 3 ). Cardinal Bellar- 
mine (De Clericis, Bk. I, chap, xxix, last edition) likewise follows St. 
Thomas, and Covarruvias (on Sext, rule peccatum, Pt. II, § II, no. 4 ) 
holds the same opinion. 

4 . Nor is this opinion denied by the jurists who divide the ius 
gentium into two branches, primary and secondary, and who hold that 
the former is included within the natural law whereas the latter is 
positive human law; a classification which may be found in Albert of 
Bologna (De Lege, lure et Aequitate, Chap, xxvii), and in du Pineau 
(on Code, IV. xliv). For such a method of division differs merely in the 
choice of terms, while it agrees in point of fact with the doctrine above 
set forth, since the so-called ‘primary ’ 1 ius gentium is intrinsically natural 
law and is called ius gentium only because the nations have it in common. 189 

But here we are employing the term in a precise sense, in so far as 
it is derived from considerations of origin and authority, so that we 
are referring to that secondary ius gentium which the above-mentioned 
jurists declare to be positive human law. 

The assertion in question may also be proved by reasoning, in 
view of what has already been said. For it suffices that law should be 
divided into natural and positive, properly so called, or into divine 
and human law, each of these being named according to its author, since 
the two branches are mutually exclusive, as is evident; but it has 
been shown that the laws of the ius gentium are not natural law, pro- 
perly and strictly speaking, and consequently not divine; and therefore, 
they must be positive and human. 

This argument is confirmed by the fact that natural law is that 
law which springs not from [human] opinion, but from the evidence 
afforded by nature, as Cicero has pointed out. Hence, every law that 
does not arise in this way is positive and human. And the ius gentium 
is of this latter variety, because it came into existence not through 
[natural] evidence but through probable inferences and the common 
judgment of mankind. Therefore, . . . 

1 [A free translation of primaemm, which may have been written inadvertently for primanum, the 
term used in the first sentence of the present Section — 1 Tr.] 
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5. It now remains for us to explain in what manner the tus gentium 

In what way the ms differs fr ? m civil law ' For a11 P ositive law laid down 
gentium and civil by mankind for the governance of the purely political 
law differ. order is called by Aristotle ( Nicomachean Ethics, 

Bk. V, chap, vii), ‘conventional’ 1 ; and the same sort of law may, it 
seems, be called civil, according to Isidore (Bk. I, dist. i [ Etymologies , 
Bk. V, chap, v]), and the opinion held by St. Thomas in the places 
cited [I.-II, qu. 95, art. 4; II.-II, qu. 57, art. 3]. 

You may say that the ius gentium and civil law differ in that the 
latter is the law of one state or kingdom, while the former is common 
to all peoples. One objection to this reply is that the difference pointed 
out is merely a difference between the greater and the less, 2 and far 
from essential. A second and more formidable objection is based upon 
the fact that it seems impossible that the ius gentium should be common 
to all peoples and should nevertheless have its origin in human will 
and opinion. For it is not customary that all peoples 3 should agree 
with respect to matters that are dependent upon human opinion and 
free will, since it is characteristic of mankind that there should be 
almost as many sentiments and opinions as there are individuals; 
and therefore, it would seem either that the ius gentium is not human 
law, or else that it cannot differ in the manner described from civil 
law. 

6. For the solution of this difficulty, then, I offer the following 

explanation. 

Solutlon ' The precepts of the ius gentium differ from those of 

the civil law in that they are not established in written form; they are 
established through the customs not of one or two states or provinces, 
but of all or nearly all nations. For human law is twofold, that is to say, 
written and unwritten, as the legal systems above cited maintain and 
as we shall later perceive. It is manifest, moreover, that the ius gentium 
is unwritten, and that it consequently differs in this respect from all 
written civil law, even from that imperial law which is applicable to 
all. Furthermore, unwritten law is made up of customs, and if it has 
been introduced by the custom of one particular nation and is binding 
upon the conduct of that nation only, it is also called civil; it, on the 
other hand, it has been introduced by the customs of all nations and 
thus is binding upon all, we believe it to be the ius gentium properly so 
called. The latter system, then, differs from the natural law because 
it is based upon custom rather than upon nature; and it is to be dis- 
tinguished likewise from civil law, in its origin, basis, and universal 
application, in the manner explained above. 

1 [‘ conventional that is, the kind which might originally have been determined either wav with 
equal justice (Aristotle, ibid) — Reviser] 

1 [According to the principle that greater and lesser do not constitute a speuhc difference.— Keviser.J 
3 [Reading nahones in the place of ratumes Vide footnotes l on p 348, and I 011 p 355. Tr.] 
1569 74 
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It seems to me that this is the opinion expressed bp Justinian in 
the passage ( Institutes , I, ii, § I [ § 2]) where he saps : ‘The ius gentium, 
indeed, is common to all the human race, for because of imperative 
usage and human needs the nations of the earth have established certain 
laws for themselves.’ In this passage, the phrases ‘imperative usage’ 
and ‘have established’ are to be carefullp weighed; for the latter im- 
plies that the law in question was established not bp nature but bp 
men, and the phrase ‘imperative usage’ indicates that it was introduced 
not bp a written instrument but through use. 

Isidore ( Etymologies , Bk. V, chap, iv) evidentlp holds the same 
view, for he first distinguishes the three lands of law aforementioned 
and then defines the natural law as ‘that which is common to all 
nations, in that it exists everpwhere 1 through natural instinct and not 
through anp formal enactment.’ Herein he supports our own state- 
ment and virtuallp holds that the ms gentium is not based upon natural 
instinct alone. Later on (Chap, v [Chap, vi]), after giving examples of 
the ii/s gentium , he accordinglp concludes : ‘Therefore, this spstem of 1 
law is called the ius gentium because almost all nations make use of it.’ 

In making this assertion Isidore bp implication defines the ius gentium, 
indicating that it is a spstem of law common to all nations, and con- 
stituted not through natural instinct alone but through the usage of 
those nations. Neither should the particle ‘almost’ be lightlp passed 
over; for it shows that there is no altogether intrinsic and natural 
necessitp inherent in this law, and that it need not be absolutelp 
common to all peoples, even apart from cases of ignorance or error, 
but that, on the contrarp, it suffices if nearlp all well-ordered nations 
shall adopt the said law. St. Thomas appears to me to be of the same 
opinion, as I shall presentlp explain; and the other authorities cited 
above undoubtedlp hold the same view. 

7. The validitp of this view map be proved, first, bp an adequate 
enumeration of the various parts involved; for such an explanation of 
the ius gentium involves no inconsistencp whatever, but is, on the con- 190 
trarp, manifestlp credible, as I shall demonstrate at greater length imme- 
diatelp below; and, furthermore, one could not distinguish the ius 
gentium, bp anp mode more satisfactory from the other two extremes, 
[that is, from natural and civil law], a fact that is sufficientlp proved 
bp all we have said above; therefore, .. . 

Secondly the same view is upheld bp several examples alreadp 
adduced. For the custom of receiving ambassadors under a law of 
immunitp and security if considered in an absolute aspect, does not 
spring from anp necessitp of the natural law, since anp communitp of 
men might have failed to have within its territorp anp ambassador of 

1 [For utrobique read ubique, the term actually used by Isidore Vide W. M Lindsay’s edition of the 
Etymologies, Oxford, 1 91 1 .— Tr.] 
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a foreign community, or it might have been unwilling to receive such 
ambassadors; yet this reception is an obligation imposed by the ius 
gentium , and to repudiate those ambassadors would be a sign of enmity 
and a violation of the ius gentium, although it would not be an injury 
committed in contravention of natural reason. Accordingly, even 
though it would be contrary to the natural law not to respect their 
immunity, for the reason that such an act would be contrary to justice 
and due good faith, if we assume that they have been received on the 
basis of some implied agreement, nevertheless that assumption and 
that implied agreement would have been introduced by the ius gentium 
under the conditions stated. The same argument may be applied in 
the case of any contract or commercial agreement ; for three separate 
factors may be distinguished in connexion with such an agreement. 
The first is the specific method of making the contract, a matter which 
ordinarily pertains to civil law, and which is frequently decided in 
accordance with the will of the contracting parties, if their will con- 
flicts with no existing legal rule. The second factor is the observance 
of the contract after it has been made; and this matter, as is evident, 
pertains to the natural law. The third factor is the freedom to con- 
tract commercial agreements with persons not actively hostile or un- 
friendly in sentiment. This freedom is derived from the ius gentium ; 
for it is not an obligation imposed by natural law considered in itself, 
inasmuch as a state might conceivably exist in isolation and refuse to 
enter into commercial relations with another state even if there were 
no unfriendly feeling involved; but it has been established by the ius 
gentium that commercial intercourse shall be free, and it would be a 
violation of that system of law if such intercourse were prohibited 
without reasonable cause. It is in this light, I believe, that one should 
interpret the following passage from the Institutes (I. ii, § 1 [§ 2]): 
‘By this ius gentium almost all contracts — those of purchase, those of 
sale, &c. — have been introduced.’ Moreover we might make similar 
comments with regard to other examples. 

8. For the clearer presentation of this point, I shall add that a 
Twofold form of the particular matter (as I infer from Isidore and other 
ius gentium. jurists and authorities) can be subject to the ius gen- 

tium in either one of two ways : first, on the ground that this is the law 
which all the various peoples and nations ought to observe in their 
relations with each other; secondly, on the ground that it is a body of 
laws which individual states or kingdoms observe within their own 
borders, but which is called ius gentium [i.e. civil law] because the said 
laws are similar [in each instance] and are commonly accepted. 

The first interpretation seems, in my opinion, to correspond most 
properly to the actual ius gentium (law of nations) as distinct from the 
civil law, in accordance with our exposition of the former. 
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The examples mentioned above concerning ambassadors and com- 
mercial usage also pertain to this first aspect. 

Similarly, in my judgment, the law of war — in so far as that law 
rests upon the power possessed by a given state or a supreme monarchy, 
for the punishment, avenging, or reparation of any injury inflicted upon 
it by another state — -would seem to pertain properly to the law of 
nations. For it was not indispensable by virtue of natural reason alone 
that the power in question should exist within an injured state, since 
men could have established some other mode of inflicting vengeance, 
or entrusted that power to some third prince and quasi-arbitrator with 
coercive power. Nevertheless, since the mode in question, which is at 
present in practice, is easier and more in conformity with nature, it 
has been adopted by custom and is just to the extent that it may not 
be rightfully resisted. 

In the same class, I place slavery. For peoples and nations, in 
their relations with one another, put into practice the law regarding 
slavery, although that institution was not necessary from the stand- 
point of natural reason ; for, as I have said, another mode of punish- 
ment could have been introduced. Under present conditions, how- 
ever, the law in question exists in such form that the guilty are bound 
to submit to the punishment of slavery in accordance with the manner 
in which that custom has been introduced, while the victors, on their 
side, may not justly punish their conquered enemies more severely at 
the close of the war unless there exists some other special ground for 
punishment which would justify such a course of action. 

Likewise, treaties of peace and truces may be placed under this 
head [that is, under the law of nations, or zus gentium in the strict 
sense of the term]; not in so far as relates to the obligation to observe 
such treaties after they are made, since this obligation pertains rather 
to the natural law, but in so far as [offers of] such treaties should be 
heeded and not refused, when presented in due manner and for a 
reasonable cause. For while such compliance is to a great degree in 
harmony with natural reason, it appears to be still more firmly estab- 
lished by usage itself and by the law of nations, [thus] falling under a 
more binding obligation. 

There are other examples of the same sort which could be pointed 
out and expounded. 

9. The rational basis, moreover, of this phase of law consists in 
the fact that the human race, into howsoever many different peoples 
and kingdoms it may be divided, always preserves a certain unity, not 
only as a species, but also a moral and political unity (as it were) en- 
joined by the natural precept of mutual love and mercy; a precept 
which applies to all, even to strangers of every nation. 1 

1 Reading nalionis in place of ratioms. Tins word has elsewhere been read as nattoms and so trans- 
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Therefore, although a given sovereign state, commonwealth, or 
kingdom may constitute a perfect community in itself, consisting of 
its own members, nevertheless, each one of these states is also, in a 
certain sense, and viewed in relation to the human race, a member of 
that universal society; for these states when standing alone are never 
so self-sufficient that they do not require some mutual assistance, 
association, and intercourse, at times for their own greater welfare and 
advantage, but at other times because also of some moral necessity or 
need. This fact is made manifest by actual usage. 

Consequently, such communities have need of some system of law 
whereby they may be directed and properly ordered with regard to 
this kind of intercourse and association; and although that guidance 
is in large measure provided by natural reason, it is not provided in 
sufficient measure and in a direct manner with respect to all matters ; 
therefore, it was possible for certain special rules of law to be intro- 
duced through the practice of these same nations. For just as in one 
state or province law is introduced by custom, so among the human 
race as a whole it was possible for laws to be introduced by the habitual 
conduct of nations. This was the more feasible because the matters 
comprised within the law in question are few, very closely related to 
natural law and most easily deduced therefrom in a manner so ad- 
vantageous and so in harmony with nature itself that, while this deriva- 
tion [of the law of nations from the natural law] may not be self- 
evident — that is, not essentially and absolutely required for moral 
rectitude — -it is nevertheless quite in accord with nature, and univer- 
sally acceptable for its own sake. 

10. The second kind of ius gentium 1 embodies certain precepts, 
usages, or modes of living, which do not, in themselves and directly, 
relate to all mankind; neither do they have for their immediate end 
(so to speak) the harmonious fellowship and intercourse of all nations 
with respect to one another. On the contrary, these usages are estab- 
lished in each state by a process of government that is suited to the 
respective courts of each. 2 Nevertheless, they are ot such a nature that, 
in the possession of similar usages or laws, almost all nations agree with 
one another; or at least they resemble one another, at times in a 
generic manner, and at times specifically, so to speak. 

This fact may be illustrated, moreover, by means of examples. 

In the first place, the example of religion, mentioned by the 
jurisconsult [, i.e, Justinian], 3 may be adapted to our purpose. For the 


lated See for example Ernest Nys Le Droit de la Guerre el les Precw setirs de Grotius (Brussels and 
Leipzig, 1882), p n; and The Collected Papers of John Westlake on International Law, edited by L 
Oppenhenn (Cambridge, 1914), p 26 In all of the available editions of Suarez, however, the term 
in question is raiionis, Cf. footnote 1, p. 345, and 1, p 355 . — Tr.] 

1 [i.e civil law. — T r ] 

a [i.e, suitable to the legal system already established. — Reviser.] 3 [Digest, I. i. 2 . — Tr.] 
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worship of God pertains, in an absolute sense, to the natural law, but 
the purely particular and specific determination [of the details] thereof 
is a matter for positive divine law; while in the natural order such 
specific determination would pertain to civil or private law. Neverthe- 
less, in a certain intermediate fashion, the worship of God seems to 
have been determined by the ius gentium. For example, the custom of 
conducting this worship through sacrifice is not, absolutely speaking, 
a matter of natural law; yet almost all nations seem to have agreed on 
that custom, as we have already remarked in treating of that particular 
subject; and therefore, the said custom may properly be described 
under the head of the ius gentium. Similarly, the fact that there may 
exist within the state a class of men especially set aside for the worship 
of God does not seem to be a matter of the natural law in the absolute 
sense; yet it is so in harmony with that law that almost all nations and 
states have agreed upon such an institution, at least in a general 
manner, however widely they differ as to individual details; so that, 
in this respect also, religion may be said to pertain to the ius gentium. 

It is in the same manner, apparently, that many of the examples 
given by Isidore [. Etymologies , Bk. V, chap, vi] come under the ius 
gentium ; that is to say, such examples as the occupation of places by 
settlement, matters relating to buildings, those relating to fortifica- 
tions, and the use of money; even many private contracts may in this 
[secondary] sense be said to pertain to the ius gentium. ; as, for instance, 
contracts of purchase and sale, and of like nature, engaged in by the 
individual nations internally. Under this same head I should place 
the matter of postliminium, if indeed there is a real agreement among 
the nations on that subject; for, as I have said, it seems rather to relate 
very closely to civil law. 

With even greater reason I shall classify m the same manner the 
prohibition against marriage with persons of an alien religion; for, in 
reality, wherever such a restriction exists, it concerns not the general 
intercourse and fellowship of the human race, but rather the individual 
interest of the nation within which the prohibition is found. And if 
there be a great similarity among the various nations in this matter 
(an assumption which is, in my opinion, quite doubtful) the said 
prohibition may reasonably be considered as pertaining to the ius 
gentium. 

In the foregoing, then, our opinion on the subject under discussion 
has been sufficiently set forth and defended. 
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CHAPTER XX 

COROLLARIES FROM THE DOCTRINES SET FORTH ABOVE , AND IN WHAT 
WAY THE IUS GENTIUM IS BOTH JUST AND SUBJECT TO CHANGE. 

1. From what has been said above, it is easy to explain the re- 
Howthem gentium maining points that we may wish to discuss in con- 
^TLitions'Tndyet nex * on w hh the ius gentium. 

not be the natural In the first place, one readily understands how this 
law - law may be common to all nations, although it is not 

the natural law; so that a certain difficulty, left unanswered in the 
Chapter immediately preceding, is solved. 

For if we are speaking of the ius gentium properly so called, that is, 
in the first of the two senses expounded above, 1 it is easily apparent 
192 that this system of law, simply as the result of usage and tradition, 
could have been gradually introduced throughout the whole world, 
through a successive process, by means of propagation and mutual 
imitation among the nations, and without any special and simultaneous 
compact or consent on the part of all peoples. For the body of law 
in question has such a close relationship to nature and so befits all 
nations, individually and collectively, that it has grown, almost by a 
natural process, with the growth of the human race; and therefore it 
does not exist in written form, since it was not dictated by a legislator, 
but has, on the contrary, waxed strong thiough usage. 

On the other hand, as to the ius gentium when interpreted in the 
second sense, it is easy to explain the source of the great similarity of 
forms in which that law exists among the various nations; although, 
in other respects and essentially, this phase of the ius gentium is [simply] 
civil law. The explanation regarding that similarity is, partly, that 
the resemblance is not always perfect, but lies only in a certain general 
and common character, as I have explained above; partly, that such a 
common character, although it is not in an absolute sense derived from 
natural law, is nevertheless so closely related to, and so thoroughly in 
accord or haimony with nature, that through it the individual nations 
could easily have been led to adopt the rules in question ; and partly, 
that tradition and a mutual imitation, dating from the beginning of 
the human race and growing with the growth and dissemination of 
that race, may have added their influence in this matter. 

2. In the second place, we [now] understand in what sense the 
In What sense St. woids of St. Thomas ([I.-II,] qu. 95, art. 4) are to be 
Thomas is to be un- taken, when he says that the precepts of the ius gentium 
asserts thaUhepre- are conclusions drawn from principles of the natural 
cepts of the ius gen- J aw; an d that these precepts differ from the civil law 
s;orts a drawn C from in that the rules of the latter are not general conclu- 

pnncipies of the sions, but specific determinations of the natural law. 
natural law. , „ _ ... „ , „ „ , 

1 [See supra, p 347, Chapter xix, § 8 .— Tr.J 


5 l Thom is. 
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This doctrine refers especially to the tus gentium strictly speaking 
and interpreted in a common and general sense, that is to say, 
regarded in the first of the two aspects described. Moreover, although 
Conrad Koellin interprets the doctrine in question as being couched 
in the customary language of the jurists, we prefer to agree with 
Soto and others in considering that [St. Thomas] speaks of the 
precepts of the ius gentium as [general] conclusions of the natural law, 
not in an absolute sense and by necessary inference, but in comparison 
with the specific determinations of civil and private law. For in this 
latter system of law [one of two events must occur] : either a merely 
arbitrary specific determination is made, of the sort concerning which 
it is said that ‘What the prince decrees has the force of law’, not because 
his will alone suffices as a rational basis, but because that particular 
determination might reasonably have taken one of various forms, and 
because there is frequently no ground on which one form should be 
preferred to another, so that it is said that the determination is made 
by the will [of the prince] rather than in accordance with reason; or 
else, where there exists some special reason for a preference, that 
reason is weighed in relation to the particular and (as it were) material 
circumstances, so that the determination has reference rather to the 
circumstances of a situation than to the substance thereof. In the 
i us gentium , on the other hand, the precepts are of a more general 
character, for they take into consideration the welfare of all nature, 
as well as conformity to her primary and universal principles. Conse- 
quently, such precepts are said to be conclusions drawn from natural 
principles, since their appropriate character and moral value are im- 
mediately made manifest by the force of natural reflection; an appro- 
priateness and value which have induced men to introduce the customs 
in question, more because of the pressure of necessity — as the Emperor 
Justinian has said — than because of [deliberate] will. 

3. Thirdly, from the foregoing we conclude that equity and justice 

Trueequit and jus mus t be observed in the precepts of the ius gentium. 

tice must be ob- F or such observance is included in the essential character 

served m the tus 0 f every true law, as has been shown above ; and the rules 

gentium . . J , . ’ . 

pertaining to the ius gentium are indeed true law, as we 
have already declared, and are more closely related to the natural law 
than are those of the civil law; therefore, as Covarruvias {V anarum 
Resolutionum, Bk. II, chap, iii, no. 2) has well noted, it is impossible that 
these precepts of the ius gentium should be contrary to natural equity. 

I must add, indeed, that there is a difference between the ius 
A difference be- i ent ^ um ^ an< ^ the natural law in its strict interpretation, 
tween the ius gen - For the latter not only prescribes the performance of 
mwi and the nature 1 good acts, but also prohibits all evil acts in such a 

way as to be tolerant of none; whereas the ius gentium 
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may permit some evils, as Matienzo ( Recofilacion , Bk. V, tit. xi, 
law I, gloss I, no. 3 [no. 5]) has remarked. This statement would 
seem to apply especially to that form of the tus gentium which is in 
point of fact civil law, but which is called ius gentium by analogy and 
owing to mutual agreement thereon among the nations. For just as 
certain evils are tolerated by civil law, so also they may be tolerated 
by the ius gentium; since this very toleration may be so necessary, in 
view of the frailty and general character of mankind or of business 
affairs, that almost all nations agree in manifesting it. Of this nature, 
apparently, are the toleration of prostitutes, the toleration of decep- 
tion that is not excessive in the matter of contracts, and similar 
instances. 

4. However, an objection may be advanced on the basis of a law 
Ob'ection ' m ^ Digest (IV. iv. 16, § 4), and the Gloss on that 

' law. For the text in question contains the following 

words : ‘It is naturally permissible for the contracting parties to circum- 
vent each other in regard to the purchase and selling prices’; and the 
Gloss on this passage explains the term ‘naturally’ ( naturaliter ) as being 
equivalent to ‘by the ius gentium’. The same statement is found in yet 
another law of the Digest (XIX. ii. 22, § 3). 

Matienzo (as cited above) replies to this objection, while uphold- 
193 ing the interpretation of the Gloss in regard to the word ‘naturally’, 
that the expression ‘is permissible’ ( licere ) ought not to be understood 
in its strict sense, as when one speaks of something permissible and 
righteous; since it would be a contradiction in terms to assert in this 
sense that the practice of mutual deception is ever permissible, whether 
in regard to prices of purchase and sale or in any other transactions 
whatsoever. For among the precepts laid down by Paul are these 
words (2 [1] Dhessalonians, Chap, iv [, v. 6]): ‘That no man [ . . . ] 
circumvent his brother,’ to which the following is added : ‘because the 
Lord is the avenger of all these things.’ 

The expression ‘is permissible’, then, ought to be taken in a broad 
sense and as relating to human judgments, in accordance with the fact 
that a thing is said to be permissible when it is done with impunity 
and tolerated by usage, which is the same as to say that it is permitted. 
Or else one may offer the following explanation, which amounts to 
very nearly the same thing: the act in question is ‘naturally permissible’ 
— that is, ‘permissible by the ius gentium ’ — which is to say that it is 
‘not forbidden’ thereby; this permissibility being based, not on the 
fact that natural law in its strict sense does not prohibit the said act, 
but rather on the fact that the ius gentium , inasmuch as it is a human 
system of law, does not include a special prohibition as to the point in 
question, decreeing on the contrary that the act is not punishable and 
is not to be considered as a crime in a human state or couit of justice. 
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In this sense, indeed, the laws cited tend to confirm the doctrine set 
forth. 

5. Covarruvias [ V ariaruni Resolutionum , Bk. II, chap, iii, no. 2], 
however, does not approve of the interpretation of the Gloss with 
respect to the word ‘naturally’; and he furthermore disapproves of 
such a loose interpretation of the word ‘permissible’, especially in view 
of the fact that the passage from the Digest (XIX. ii. 22, § 3) cited in 
this connexion reads: ‘it has been naturally conceded’ (concessum est), 
&c. Accordingly, he explains the word ‘circumvent’ ( circumvenire ) by 
saying that it is to be taken not in its strict sense, as referring to decep- 
tion through trickery and fraud, but in the sense in which it refers to 
human ingenuity and skill in that the buyer tries to lessen as much as 
possible the estimated value of a given article, while the seller attempts 
to increase that valuation, not by fraud and trickery but within the 
limits of a just price and of right reason. 

This sort of circumvention seems to have been described by Solo- 
mon in the Proverbs (Chap, xx [, v. 14]): ‘It is nought, it is nought, 
saith every buyer : and when he is gone away, then he will boast.’ Hence, 
m the Digest (ibid.) under discussion, the words ‘Wherefore [ . . . ] 
it is naturally conceded that one may buy for less, what is worth more, 
and may sell for more that which is worth less,’ are to be understood 
according to the opinion just set forth as applying within the limits 
of a just price, inasmuch as the buyer attempts to purchase at the 
minimum just price, and the vendor attempts to sell at the maximum 
just price. When interpreted thus the laws cited present no difficulty; 
although this interpretation has no bearing on the present question, 
so that I shall not linger over a discussion of it. 

6. Fourthly, from the above discussion one may infer [the corol- 
Th tmsgenumn lar h] that the ius gentium is subject to change, in so 
may be changed by far as it is dependent upon the consent of men; and 
the consent of men. - n ^pec^ also, the ius gentium differs from the 
natural law, as is evident from what we have already said. 

Some, indeed, say that the former may be changed by private 
authority, in that an individual may surrender his own right, even if 
that right is derived from the ius gentium. For it is thus that a religious 
renounces the ownership of temporal goods, and even the capacity for 
such ownership. However, this [sort of mutability] is not peculiar to 
the ius gentium } nor does the latter system of law differ therein from 
the natural law, if one interprets precisely, as being concessive, that 
which some persons call negative. For, in the same manner, a religious 
renounces his natural right to take a wife; and again, a given person 
may make himself a slave by renouncing his natural liberty; just as 
one may likewise renounce his right to privileges individually granted 
by the civil or canon law. 
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Therefore, the corollary must be understood as referring to the 
ius gentium as a system of law that contains prohibitions or precepts. 
For these are of themselves subject to change; and the reason [for 
their mutability] is that the things prohibited by the ius gentium are 
not, absolutely speaking, evil (in themselves and intrinsically) in view 
of two facts : first, because the precepts in question are not deduced 
from natural principles by a necessary and evident inference ; secondly, 
because the obligation imposed by the ius gentium does not spring 
from reason alone, apart from human obligation of every sort, even 
from that which has its source in general custom. Hence, in so 
far as pertains to the subject-matter of that system of law, it is 
not absolutely inconsistent with reason that the said law should be 
subjected to change, provided that the change be made on sufficient 
authority. 

7. In this connexion, I must furthermore note that such changes 
B may be effected in the ius gentium in different ways, 

what manner 1 the They may occur in connexion with that phase of the 
ius genhum may be sa iq ] aw which is common merely in that several 
changed. nations 1 agree upon the suitability of certain precepts ; 

on the other hand, they may occur in that phase of the ius gentium. 
which is common, owing to the usage and customs of all nations, in 
so far as there exists among them any fellowship or intercourse. 

For [the ius gentium ] in the former phase may be changed by an 
individual kingdom or state to an extent affecting that state alone; 
since the law in question, as it exists within the said state, is intrinsi- 
cally (so to speak) nothing more or less than civil law, and is called ius 
gentium only because of its kinship and harmony [with the laws] of 
other [states], or because it is so closely related to the natural law that 
it is in consequence applied universally to all or almost all nations. 
Considered in itself, however, as it exists in each separate state, this 
form of law is dependent upon the particular determination [of general 
194 law], the power and the custom of that state in itself, without respect 
to any other Therefore, such law may be changed in any one country, 
by that country, even though the others do not consent ; for individual 
nations are not bound to conform to others For example, a certain 
state might decree that prostitutes are not to be tolerated within its 
territory; or that all unjust sales, made at any excessive price whatso- 
ever, shall be rescinded; or that [its citizens] shall not use money; 
or similar decrees might be made with regard to other kinds of ex- 
change 2 For although these alterations may not actually be made, 
since there is no cause for them and no advantage attached to them, 

1 [Reading nahonum for tationum. Cf. footnotes i on p. 345 ancl 1 on p 348 — Tr.] 

2 [Reading peenma, stt de ain't genertbu ? eomnutationum, m accordance with the Pans edition of 
1856, instead of petunia, sett ie aliis genenbits commutationum , as in our own Latin text. — Tr ] 
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nevertheless, they are not inconceivable from the standpoint of righteous- 
ness and the power [of the individual state]. 

8. In connexion with the other phase of the ins gentium (law of 
nations), however, changes are far more difficult, for this phase involves 
law common to all nations and appears to have been introduced by the 
authority of all, so that it may not be annulled [even in part] without 
universal consent. Nevertheless, there would be no inherent obstacle 
to change, in so far as the subject-matter of such law is concerned, if 
all nations should agree to the alteration, or if a custom contrary to 
[some established rule of this law of nations] should gradually come 
into practice and prevail. That event, however, although it might be 
conceived of as not contrary to reason, yet seems impossible, practically 
speaking. 

But in another sense a given community may ordain that, within 
its own territory and among its own subjects, the law in question shall 
not be observed. This mode [of change] is both conceivable and 
practicable. For it was thus that the rule of the ius gentium, as to the 
enslavement of prisoners taken in a just war was changed in the Church; 
so that to-day this rule is not observed among Christians, in accordance 
with the early custom of the Church, which is (so to speak) a special 
form of ‘the law of Christian nations 5 (ius gentis fidelis) and one to be 
observed strictly, as has been noted by Bartolus of Sassoferrato (on 
Digest , XLIX. xv. 24, no. 16) and also Covarruvias (on Sext, rule 
peccatum, Ft. II, § ix, no. 6), who refers to many others. 

9. From the foregoing, another distinction may be inferred; a 

. . „ distinction which is wont to be drawn between the ius 

fK niitprpfirp ha 

tween the ius gen- gentium and the civil law, with respect to this same 
hum and the civil point. For the civil law is said to be subject to 
change in its entirety, while the ius gentium is said to 
be so subject not entirely but partially; since this distinction should 
not be understood as relating to an absolute power of change (so to 
speak), that is, to the mutable nature of these two bodies of law them- 
selves; because, speaking in this sense, both are inherently mutable, as 
is proved by the arguments stated above. On the contrary, we must 
conceive of the distinction in question in accordance with the moral 
power and usage of men. Similarly, this difference must not be under- 
stood to relate to the entire body, taken as a whole, of each system; 
for neither the ius gentium , nor the civil law is, practically speaking, 
mutable in its entirety, seeing that neither may be entirely abrogated 
by the human lace as a whole; a fact which is sufficiently evident from 
what has already been said. The rules of the civil law, then, in so far 
as relates to the individual precepts, are considered as being readily 
subject to complete repeal or alteration; whereas those of the ius 
gentium are said to be subject to abiogation only in part. 
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ro. Finally, the constitution and nature of the tus gentium would 
seem to be sufficiently clear from the foregoing discussion, in so far as 
relates to that law in itself and viewing it with respect to its own pecu- 
liar character. Furthermore, solutions have been found for all the 
difficulties touched on in the foregoing Chapters; difficulties which 
seemed for the most part to depend either upon modes of verbal ex- 
pression in the laws and in weighty authorities, or else upon various 
examples adduced by those laws and authorities. 

But emphasis should not be laid upon such points, because the 
verbal expressions in question could have been used in different senses ; 
and because, moreover, the ius gentium is a form of law, intermediate 
(as it were) between the natural and the civil law. For, in a certain sense, 
the ius gentium is in harmony with the natural law, because of the com- 
mon acceptance and universal character of the former, and the ease 
with which its rules may be inferred from natural principles ; although 
this process of inference is not one of absolute necessity and manifest 
evidence, in which latter respect the law in question agrees with human 
law. Accordingly, certain natural precepts, which have been estab- 
lished simply by deduction and the formulation of which requires that 
process, have occasionally been called precepts of the ius gentium ; and, 
in like manner, examples of the ius gentium are sometimes confused 
with examples of the natural law. Nevertheless, strictly speaking, and 
making a proper distinction among the respective characters [of the 
different sorts] of law, the examples relating thereto and the various 
precepts involved must also be mutually distinguished. 




[ 195 ] 

FRANCISCO SUAREZ 

A TREATISE ON LAWS 
AND 

GOD THE LAWGIVER 

BOOK III 

ON POSITIVE HUMAN LAW 


Of the thirty-four chapters in this 
Book, only the following are included 
in these Selections'. Chapters I— IV 
(inc.), XXXII, and XXXIII 




196 


BOOK III 

QN POSITIVE HUMAN LAW 
AS SUCH, AND 

AS IT MAY BE VIEWED IN PURE HUMAN NATURE, 

A PHASE OF LAW WHICH IS ALSO CALLED CIVIL 

[INTRODUCTION] 

1 . In the First Book we divided temporal law into the natural and 
the positive, and consequently, since the eternal law and natural 
temporal law have been discussed, the discussion of the positive 
[temporal] law should follow. 

However, in that very passage, [Bk. I, chap, iii, § 14,] we sub- 
divided this phase into the divine and the human. Of these, the divine 
is in truth the more noble and the worthier, but the human is better 
known to us, and closer to [human] nature, since it pertains to the 
same order. Accordingly, as the existence of nature is presupposed for 
the existence of grace, so human law by its very nature is prior in the 
order of its generation to divine law, since the latter is supernatural 
and relates to the order of grace. Therefore, we shall treat of human 
law before treating of divine law. 

And as to positive law in its general aspect, apart from any divi- 
sion into divine and human, this is a matter which we need not discuss. 
For, aside from its mode of origin, which is explained in the negative 
statement that the precepts of positive law, whether divine or human, 
are characterized not by an intrinsic necessity, existing in themselves, 
but by a necessity resulting from an extrinsic will — aside from this 
fact, I say, and aside from the statements relating to law in general 
which were made in the First Book — practically nothing remains to be 
said, of a general nature, that would be useful as practical doctrine or 
even possessed of any speculative significance. 

Moreover, when both the human and the divine branches of 
positive law have been explained, all the questions pertaining to their 
mutual accord or distinction that might call for discussion, will have 
been explained. 

2. However, in the opinion of Justinian (Institutes, I, ii. 1), human 
Human law (lex) is law (lex) may be divided into that which pertains to 
divided into that common law (ius) and that which pertains to the par- 
law (ius) and that ticular law (ius) [of a single community]. 

which pertains to The former relates to the ius gentium and is compre- 
(wsfYoTlf smgie hended within that term. We have already discussed 
community], that phase of law sufficiently. 

At present, therefore, we are dealing with particular human law 
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[of individual communities] to which the name of positive human law 
has been applied, and which is said to be peculiar to any given state, 
commonwealth or similar perfect community. 

Accordingly, human law of this kind is in turn divided into civil 
„ . . and canon. For though canon law is of itself capable 

Human law is , 

divided into civil of being common to the whole world, even as the 
and canon. Catholic Church is universal, nevertheless, in point of 

fact, it is a law peculiar to the community of the Church of Christ, and 
not common to all nations, since they are not all a part of the Church. 
Furthermore, in the manner of its enactment, it is positive human law 
in the strict sense, and of a very different character from that of the 
ius gentium, while in many respects it bears a likeness to the civil law. 
For these two branches of law agree in the fact that both in common 
possess the character of positive human law. One may note, however, 
that there exists between them a difference, consisting in the fact that 
civil law pertains entirely to the natural order in so far as regards its 
origin and authority, for though it is not enacted directly by nature, 
it is nevertheless enacted through the authority connatural to man. 
Canon law, on the other hand, is properly speaking, that law which is 
enacted by man through a supernatural authority. 

Therefore, following the order of doctrine, and beginning with 
those points which are easier to comprehend, we deem it advisable to 
speak of civil law before speaking of canon law. We shall, however, dis- 
cuss the common basis of positive human law, in connexion with civil 
law. For the doctrine will thus be grasped more readily and will easily 
be adapted to the canon law by the addition of those elements which 
befit the latter because of its supernatural authority, a matter which 
we shall take up in the following Book . 1 

From the foregoing, it also follows that, within the civil law itself, 
two states may be distinguished ; one, the civil law in itself, simply as 
it existed among the Gentiles and exists now among unbelievers ; the 
other, civil law as it exists when joined with faith and as it may be 
practised among believers in the Christian Church. These two states 
differ only in non-essentials, and therefore, we shall speak of civil law in 
a general sense. However, when any special point arises, calling for 
explanation, we shall not pass it by, but shall adapt the general doctrine 
to the present state of the Church. 


CHAPTER I 

DOES MAN POSSESS THE POWER TO MAKE LAWS ? 

I. We are speaking (as I have said) of man’s nature and of his 
legislative power viewed in itself; for we are not considering, at present, 

1 [Not included in these Selections.— Tr.] 
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the question of whether anything has been added to or taken from that 
power through divine law, a matter which will be taken up later. 

The question under consideration, then, is as follows: is it possible 
— speaking solely with reference to the nature of the case 1 — for men to 
command other men, binding the latter by [man’s] own laws ? 

A reason for doubting that they can do so, may lie in the fact 
that man is by his nature free and subject to no one, save only to the 
Creator, so that human sovereignty is contrary to the order of nature 
and involves tyranny. 

This doubt is confirmed by history; for [such sovereignty] was 
in point of fact thus introduced, and it is written (Genesis , Chap, x 
[, w. 8, 10]) of Nemrod: ‘he began to be mighty on the earth. 
[. . .] And the beginning of his kingdom was Babylon’ — that is to 
say, his kingdom began through force and might. Similarly, Lucan 
[The Civil War, Bk. X, line 21] said of Alexander that he was, ‘A fortu- 
nate freebooter’. This was the meaning of Augustine, also, in his 
work On the City of God (Bk. IV, chap. iv). Thus it is that we read in 
Osee (Chap, viii [, v. 4]) : ‘They have reigned, but not by me : they have 
been princes, and I knew not [. . .].’ 

Secondly, the same doubt is confirmed by the words of Augustine, 
who discusses (On the City of God, Bk. XIX, chap, xv) the fact that 
God said (Genesis, Chap, i [, v. 26]): ‘Let us make man’, &c., 
‘and let him have dominion over the fishes of the sea, and the fowls of 
the air, and the beasts [and the whole] earth’ 2 ; whereas He did not 
say: ‘Let him have dominion over men 5 , a distinction which indicates 
that such domination is not natural to man. ‘Therefore,’ says [Augustine, 
ibid.], ‘the first just men were not kings, but shepherds of flocks, 
and they were so called.’ Thus Gregory the Great, too, indicates 
(. Moralia , Bk. XXI, chap, x, or xi [ Libri sive Expositio in Lib. B. Job, 
Bk. XXI, chap, xv] and in the Regulae Pastorahs, Pt. II, chap, vi) that 
authority of this kind was introduced through sin and acquired through 
usurpation. 

Thirdly, the doubt may be confirmed by the testimony of a 
number of passages which show that God alone is the king, the lawgiver 
and the lord of men. 3 ‘For the Lord is our judge, the Lord is our king, 
the Lord is our lawgiver’ (Isaias, Chap, xxxiii, v. 22). And again, 
‘There is one lawgiver, and judge’, &c. (James, Chap, iv [, v. 12]). 

Finally, we have this confirmation, namely: there is no true law 
save that which is binding in conscience; but one man cannot bind 
another in conscience, since this power would seem to be exclusively 
a property of God, Who alone can save and destroy; therefore, . . . 

1 [With reference to a power inherent in human nature. — T r.] 

2 [Suarez has simply besilis lerrae (the beasts of the earth) in the place of the Vulgate reading, beslus, 
umversaeque lerrae — Tr ] 

3 [Reading dominum for dominium . — Tr.] 
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2. At this point, mention might be made of various errors among 
the heretics; but it will be better to touch upon those errors later. 

Accordingly, leaving them aside, we shall make first the following 
The affirmative eon- statement : a civil magistracy accompanied by temporal 
elusion, which is a power for human government is just and in complete 
matter of faith. harmony with human nature. This conclusion is cer- 
tainly true, and a matter of faith. It may be sufficiently proved by the 
example set by God Himself, when He established a government of 
this kind over the Jewish people, first by means of judges, and later by 
means of kings, endowed doubtless with the princely office and tem- 
poral power, and held in such veneration that they were even called 
gods, according to the passage in Psalms (Ixxxi [, v. 1]): ‘God hath 
stood in the congregation of gods: and being in the midst of them he 
judgeth gods.’ Nor is there any validity in the objection which may be 
made that those judges and kings had their power from God Him- 
self; for that power nevertheless did not in itself exceed the limits set 
by nature, even though the mode through which it was held was extra- 
ordinary and the result of a special providence; and therefore, this 
[divine derivation of the power in question] does not render it impos- 
sible for the power to be held justly in some other way. Furthermore, 
from that same contention there follows this argument, namely, that 
power of that kind is in harmony with nature itself, in so far as it is 
necessary to the proper government of a human community. 

Again, this contention derives a fuller confirmation from human 
custom, since kings existed long before the times of which we were 
speaking, even kings who were holy and praised in the Scriptures, as 
was Melchisedech (< Genesis , Chap, xiv and Hebrews , Chap. vii). Abra- 
ham, too, is thought to have been a king or sovereign prince. Moreover, 
a like example is to be found in Job, See. 

And finally, we read in Proverbs (Chap, viii [, v. 15]) the general 
statement: ‘By me kings reign.’ 

The point is clearly set forth in the writings of the Holy Fathers, 
to whom I shall refer in the course of our discussion, 

3. The basic reason for this assertion is to be sought in Aristotle’s 
The basic reason for Politics (Bk. I [, chap, v = p. 1254 b]). This reason is 
the assertion, expounded by St. Thomas ( Opuscula , XX; De Regi- 
mine Principm, Bk. I, chap, i), and also, very neatly, by St. Chrysostom 198 
{On First Corinthians, Homily XXXIV [, no. 5]). It is founded, more- 
over, upon two principles. 

The first principle is as follows : man is a social animal, and cherishes 
a natural and right desire to live in a community. In this connexion, 
we should recollect the principle already laid down, that human society 
is, twofold: imperfect, or domestic; and perfect, or political. Of these 
divisions, the former is in the highest degree natural and (so to speak) 
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fundamental, because it arises from the fellowship of man and wife, 
without which the human race could not be propagated nor preserved ; 
wherefore it has been written, ‘It is not good for man to be alone’. 
From this union there follows as a direct consequence the fellowship 
of children and parents ; for the earlier form of union is ordained for 
the rearing of the children, and they require union and fellowship with 
their parents (in early life, at least, and throughout a long period of 
time) since otherwise they could not live, nor be fittingly reared, nor 
receive the proper instruction. Furthermore, to these forms of domes- 
tic society there is presently added a connexion based on slavery or 
servitude and lordship, since, practically speaking, men require the aid 
and service of other men. 

Now, from these three forms of connexion there arises the first 
human community, which is said to be imperfect from a political stand- 
point. The family is perfect in itself, however, for purposes of domestic 
or economic government. 

But this community — as I have already indicated, above — is not 
self-sufficing; and therefore, from the very nature of the case, there is 
a further necessity among human beings for a political community, 
consisting at least of a city state ( ciuitas ), and formed by the coalition 
of a number of families. For no family can contain within itself all the 
offices and arts necessary for human life, and much less can it suffice for 
attaining knowledge of all things needing [to be known]. 

Furthermore, if the individual families were divided one from 
another, peace could scarcely be preserved among men, nor could 
wrongs be duly averted or avenged; so that Cicero has said (De Ami- 
atia) 1 : ‘Nothing in human affairs is more pleasing to God our Sove- 
reign, than that men should have among themselves an ordered and 
perfect society, which (continues Cicero) is called a city state (ciuitas).’ 
Moreover, this community may be still further augmented, becoming 
a kingdom or principality by means of the association of many city 
states; a form of community which is also very appropriate for man- 
kind — appropriate, at least, for its greater welfare — owing to the 
above-stated reasons, applied in due proportion, although the element 
of necessity is not entirely equal in the two cases. 

4. The second principle is as follows: in a perfect community, 
in a perfect com- there must necessarily exist a power to which the 
mumty, there must government of that community pertains. This princi- 
power governing pie, indeed, would seem by its very terms to be a selt- 
that community. evident truth. For as the Wise Man says ( Proverbs , 

1 [This passage is not found in DeAmuitia. A very similar passage is found m Cicero’s De Republica, 
Bk. VI, chap xm, which reads: nihil est entin tilt princi pi deo, qui omnem hunc immdum regit, quad 
quiiem in terns fiat, acceptms qttam concilia ccetusque hommum lure soaali,quae cintales appellantur 
(For nothing of all that is done on earth is more pleasing to that supreme God who rules all this 
world than the assemblies and gatherings of men associated in justice, which are called States).— T r. 
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Chap, xi [, v. 14]): ‘Where there is no governor, the people shall fall’; 
but nature is never wanting in essentials ; and therefore, just as a per- 
fect community is agreeable to reason and natural law, so also is the 
power to govern such a community, without which power there would 
be the greatest confusion therein. 

This argument is confirmed by analogy with every other form 
of human society. For the union of man and woman, since it is natural, 
consequently involves a head, the man, according to this passage from 
Genesis (Chap, iii [, v. 16]): ‘[. . .] thou shalt be under thy husband’s 
power.’ Thus it is that Paul says ( Titus , Chap, ii [, v. 5]) : ‘Let women 
be subject to their husbands.’ 1 To this, Jerome [on Titus, Chap, ii, 
v. 5] adds the words : ‘in accordance with the common law of nature.’ 
Similarly, in that second relationship of parents and children, the 
father has over his child a power derived from nature. And in the 
third, the relationship of servants and master, it is also clear that a 
governing power resides in the master, as Paul teaches [ibid., v. 9], 
also in Ephesians , Chap, vi [, v. 5] and To the Colossians, Chap, iii 
[, v. 22]), saying that servants ought to be obedient to their lords, as 
to God. For though the relationship of servitude is one derived not 
entirely from nature, but rather through human volition, nevertheless, 
given the existence of this relationship, subordination and subjection 
are obligatory by natural law, on the ground of justice. Filial sub- 
jection, too, is supported by this same natural bond and basis, that is 
to say, natural origin, from which it derives a higher degree of 
perfection by the title of [filial] piety. This point, moreover, is 
emphatically brought out in the Fourth Commandment of the Deca- 
logue. 

Finally, it follows from all this, that in a domestic community, or 
family, there exists by the very nature of the case, a suitable power for 
the government of that community, a power residing principally in the 
head of the family. Furthermore, the same situation is necessarily 
found to exist in the case of any community whatsoever that consists 
of one sole household, even though that community be founded, not 
upon the bond of matrimony, but upon some other kind of human 
society; and therefore, it is likewise necessary, in the case of a perfect 
society, that there shall exist some governing power suitable thereto. 

5. There is, in fine, an a priori reason in support of this view, a 

T . „ . reason touched upon by St. Thomas in the Optiscula 

The reason a prton ^ & p r Lifum, Bt. I, chap, if abovt 

cited, namely: that no body can be preserved unless there exists some 
principle whose function it is to provide for and seek after the common 


1 [Su&rez probably had reference to Ephesians , Chap, V, v, 22, of which this passage is a direct quota 
/Itl P assa 2 e in the Epistle to Titus reads Ut , , . doceant adolescentulas . , , suhdiias vms suis 
(That they may teach the young women . , » to he obedient to their husbands). — T r.] 
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good thereof, such a principle as clearly exists in the natural body, and 
199 likewise (so experience teaches) in the political. The reason for this 
fact, in turn is also clear. For each individual member has a care for 
its individual advantages, and these are often opposed to the common 
good, while furthermore, it occasionally happens that many things are 
needful to the common good, which are not thus pertinent 'in the case 
of individuals and which, even though they may at times be pertinent, 
are provided for, not as common, but as private needs ; and therefore, 
in a perfect community, there necessarily exists some public power 
whose official duty it is to seek after and provide for the common 
good. 

The righteousness of and necessity for civil magistracy are clearly 
to be deduced from the foregoing, since the term ‘civil magistracy’ 
signifies nothing more nor less than a man or number of men in whom 
resides the above-mentioned power of governing a perfect community. 
For it is manifest that such power must dwell in men, inasmuch as they 
are not naturally governed in a polity by the angels, nor directly by 
God Himself, Who acts, by the ordinary law, through appropriate 
secondary causes ; so that, consequently, it is necessary and natural that 
they should be governed by men. 

6 . I hold, secondly, that a human magistracy, if it is supreme in 
The second conciu- its own order, has the power to make laws proper to 
S10n - its sphere; that is to say, civil or human laws which, 

by the force of natural law, it may validly and justly establish, provided 
that the other conditions essential to law be observed. 

This conclusion is certainly true; and it has, moreover, been laid 
down by the philosophers — by Aristotle ( Politics , Bk. I throughout and 
Ethics , Bk. X, last chapter), by Plato ( Laws [Bk. Ill, p. 684 c] and The 
Republic [Bk. I, chap, xii = p. 339]) and by Cicero (On Invention, 
Bk. I [, chap, i] and Laws [Bk. I, chap. vi]). The theologians, too, and 
other Doctors whom I have cited above (Bk. I, chap, viii) 1 agree with 
the conclusion in question. A great deal of support may also be 
drawn from Covarruvias ( Practicae Ouaestiones, Chap, i ; and on Sext, 
rule peccatum , Pt. II, § 9, no. 6). 

Moreover, the reason [on which the said conclusion is based,] is as 
The proof of the follows: a civil magistracy is a necessity in the state for 
[second] conciu- its government and regulation, a fact which has already 
slon- been pointed out ; but one of the most necessary acts 

is the establishment of law, as is evident from what we have said above 
(Book One); therefore, this legislative power does exist in a political 
magistracy. For he who is invested with a given office, is invested 
with all the power necessary for the fitting exercise of that office. This 
is a self-evident principle of law. 

1 [Not included in these Selections. — Tr.] 
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[7.] Whence it follows that such power to make human laws is 
identified with the human magistracy endowed with 
A corollary. supreme jurisdiction in the state. 

This fact is evident from what has already been said (in Bk. I, 
chap, viii), 1 where we showed that the power in question pertains 
to a perfect jurisdiction. That entire discussion should be applied here. 
Moreover, it holds true in a universal sense. For solely in the prince, 
or [supreme] magistrate, does that public power reside which is ordained 
for public action, concerns the community as a whole, and includes an 
efficacious binding and compelling force; yet this twofold force is 
essential to law, according to Aristotle ( Ethics , Bk. X, last chapter), the 
Digest (I. iii. 7), and, also, the proof adduced above; and'therefore, only 
that magistrate who has supreme power in the commonwealth, has 
also the power to make human, or civil law. Finally, this supreme 
power is a certain form of dominion, but a form of dominion that calls, 
not for strict servitude to a despot, but rather for civil obedience; 
therefore, it is the dominion of jurisdiction, of the sort that resides in 
the prince, or king. 

8. Certain jurists, however, qualify these statements, declaring 

that it is true of the precepts of the law which is commonly applicable 
or relative to a [whole] kingdom, but that it is not true of municipal 
precepts, or statutes relating to particular communities ; 2 a qualifica- 
tion which may be encountered in referring to Felinus and to the 
authorities whom he cites in his commentary (on Decretals , Bk. I, 
title 11, chap, vi, nos. 9 and 10). These jurists base their opinion upon 
the contention that many communities not possessing jurisdiction do 
Objections to the possess the power to make statutes. Their argument 
corollary. may b e confirmed by the fact that the civil laws often 

distinguish jurisdiction from sovereignty, that is to say, from the power 
of sovereign command, as one may gather from the Digest (L. i. 26 and 
II. i. 3) ; but law, properly speaking, is related to the power of sovereign 
command, as may easily be seen from what we have already said regard- 
ing the essence of law ; and therefore, the power which is per se neces- 
sary to law, is not the power of jurisdiction. 

9. Nevertheless, the reply is that this qualification is unnecessary, 
unless, perchance, there is some ambiguity in the use of terms. For the 
arguments above set forth furnish universal and unqualified proof. St. 
Thomas makes this clear in the passage (II.-II, qu. 67, art. 1) where he 
proves that jurisdiction is necessary in order to pass a sentence for 
the reason that jurisdiction is necessary to law, because a sentence is a 
particular law and also has coercive force; and thus, a fortiori, any law 200 

1 [Not included in these Selections — Tr.] 

2 [statutis particulunum populorum. The translation, ‘communities’, would seem to be justified here 
by the necessity for a contrast with regm (kingdom), above, as well as by the appearance of Commumtates 
(communities) in the next sentence. — T k.] 
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howsoever particular its character may seem, requires jurisdiction; for 
no [other] law is ever so particular in character as a sentence, and the 
latter always has or always should have annexed to it some mea n s of 
coercion — as is evident from the Ethics of Aristotle (as cited above) and Aristotle, 
from the laws alreadymentioned — since directive without coercive force 
is of no value. Indeed, no one has ever doubted that jurisdiction is re- 
quired for the passing of a sentence. And thus our contention is 
confirmed; for if jurisdiction is necessary for the declaration of law, 
it is much more necessary for the making of law. 

10. As to the fundamental position of the authors in question, the 
The objections to [basic] assumption which they make may be denied, 
the corollary are For statutes are either not true laws or else not made 
answered. without jurisdiction; points which will be accorded 

more attention in later pages. 

As for the confirmation, in so far as concerns the laws cited in that 
[confirmatory argument], I shall point out that the term ‘jurisdic- 
tion’, in the full and proper sense, refers to political — that is, govern- 
mental — power of dominion, the sense in which we are here using the 
word. And jurisdiction, thus interpreted, is included as intrinsically 
a part of political sovereignty, in order to differentiate the latter from 
tyranny. Such is the argument set forth in the Decretum (Pt. II, causa 
xxm, qu. i, can. iv), in the passage where supreme governmental power 
over the state is called ‘legitimate sovereignty’ ( legitimum itnperium ); 
and the degree and mode of sovereignty will be in accordance with the 
degree and mode of jurisdiction. Sometimes, to be sure, ‘jurisdiction’ 
is understood strictly according to the etymology of the term, as signi- 
fying the simple power of passing judgment. For law is properly 
declared, or interpreted, by means of a sentence; and, if one is speaking 
in this sense, it is not incongiuous that the power to judge should 
reside in a given person apart from the legislative, although such a 
person is never without some coercive power, such as would seem at 
times to be denoted by the word ‘sovereignty’, when the latter, also, is 
strictly interpreted. Thus it is that, on the other hand, the power 
given to the magistrate for the punishment of crimes and extending 
even to the death penalty, is ordinarily spoken of m the civil law simply 
as sovereignty, and is apparently so treated in the laws above mentioned, 
as well as in another law of the Digest (L. xvi. 215). In such cases, 
moreover, it is customary to give this power the name of ‘unmixed 
sovereignty’ ( merum imperium), as may be seen by consulting the Digest 
(II. iv. 2) and the Gloss (thereon; 1 and on similar passages) ; although, 
in point of fact, it is impossible that such sovereignty should exist apart 
from the power of jurisdiction, just as, conversely, it is impossible for 
jurisdiction to exist apart from every element of sovereignty. This 

1 [The words of the Gloss are Impel iwn, s. met inn quod esl gladti poteitas. — Reviser ] 
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point is brought out in that passage of the Digest (I. 3od. 5) 1 which 
declares that when jurisdiction has been given, a certain element of 
sovereignty is also given, ‘For there is no jurisdiction without a measure 
of coercive power.’ 

Relatively speaking, then, these two attributes are separated, not 
in actual fact, but only in a certain usage of the terms; so that the 
legislative power, being — as it is — a power of sovereign command, is 
accordingly one of jurisdiction. 

11. So it is that, in so far as concerns the reason for doubt, 2 the 
„. . . .. . deduction [involved in that reason] is denied. For 

the first conclusion though man was not created or born subject to the 
are answered. power of a human prince, he has been born potentially 

subject (as it were) to such power ; and therefore, it is not in opposition 
to preceptive natural law that one should be thus subjected in fact, 
even though this subjection is not derived directly from nature. On 
the contrary, it is consonant with natural reason that a human common- 
wealth should be subjected to some one, although (as we shall see) 
natural law has not in and of itself, and without the intervention of 
human will, created political subjection. 

With regard to the first confirmation of the doubt, we admit 
it is [merely] an that em phes and kingdoms have often been established 
accidental quality of or usurped through tyranny and force; but we deny 
that* empires have S t ^ iat this fact is due to the essential character, or 
been established nature, of such principates, tracing it rather to the 
tyrannically. abuse of man. Consequently, yve furthermore deny 

that kingdoms were established in this fashion from the very beginning, 
a denial which has already been supported by means of examples. 
Moreover, the words of Osee, quoted above, 3 referred specifically to 
the kings of Israel, who were set up without the sanction of God’s Will, 
as Ribera explains at, length, when expounding this passage [in his 
Commentarii in 12 Prophet as Minor es\ These words may, however, 
be applied to all tyrants, or to all persons who rule unjustly even though 
they be true kings, or to those who are ambitious to govern though 
they are unworthy and unfitted to do so. Such persons, indeed, are 
frequently spoken of as reigning not by God, and not because they are 
false kings but because they rule in a way that fails to accord with 
God’s will, or else for the reason that God permits rather than ordains 
their elevation to such office, a point which is made by Origen ( H omilies , 
IV, On Judges). 


1 [The title of this Chapter m the Digest reads; De qffi.no eius, cm mandata est mnsdictio, not De eo, 

cut mandat, est %urtsd., as it is given in the text of Suhrez — T r.] 

3 [i.e the reason (set forth m the third paragraph of Section x of this Chapter) for doubting the genera] 
proposition that man possesses the power to make laws — Tr ] 

3 [In Section 1 of this Chapter. The passage quoted is from Osee, Chap, viii, v.4: ‘They have reigned, 
but not by me, they have been princes, and Iknewnot: [. . Tr.] 
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12. As to the second confirmation, that drawn from Augustine 
Human principates [supra, Section I oi this Chapter], I reply that the 
with n nat°ure m but P? ssa § e cited indicates simply that human principates 
neither are they did not originate with nature, but does not indicate that 
contrary to nature, they are contrary to nature. To be sure, Augustine 
here gives expression to the opinion that the dominion of one man 
over another is derived from the occasion created by sin, rather than 
from the primary design of nature ; but he is speaking of that form of 
dominion whose concomitants are slavery and a condition of servitude. 

And Gregory the Great 1 expresses himself more clearly with regard 
to the governing power; but he should be interpreted as referring to 
coercive power and the exercise thereof; since, in so far as directive 
power is concerned, it would seem probable that this existed among 

201 men even in the state of innocence. For a hierarchy and a principate 
exist among the angels, too, as is evident from the language of the 
Scriptures, from the words of Dionysius [the Areopagite] ( Concerning 
Ecclesiastical Hierarchy , Chap, ix), and from those of Gregory Gregory. 
(Homilies, XXXIV, In Evangelia). Moreover, our own preceding 
arguments may be considered as applicable to the state of innocence, 
since they are based, not upon sin nor upon any defection from order, 
but upon the natural disposition of man, the disposition to be a social 
animal and to demand by nature a mode of living in which he dwells 
in a community, the latter necessarily requiring to be ruled by means 
of public power. Coercion, on the other hand, presupposes the exist- 
ence of a certain amount of defection from order, and therefore, with 
reference to coercion, it may be said that this power was introduced in 
consequence of sin. Similarly, a wife’s subjection to her husband is also 
natural, and such subjection would exist in the state of innocence; yet 
it was after the commission of sin that these words were spoken to Eve : 

‘Thou shalt be under thy husband’s power’ (Genesis, Chap, iii [, v. 16]), 

the reference being to a proportionate coercive force, as Augustine has St. Augustine. 

indicated (De Genesi ad Litter am, Bk. XI, chap, xxxvii). 

13, Turning to the third confirmation [supra, Section 1, at end], 
based upon certain Scriptural passages, we reply that, in these pas- 
sages, that is attributed to God which is His, but that is not denied to 

men which may be shared by them. Accordingly, Isaias 2 [Isaias, Chap, isaias. 
xxxiii, v. 22] exhorts his people to trust in God and in His protection, 
because he holds that God is the true lord, king and lawgiver, that is to 
say, lord, king and lawgiver in a superlative and unique sense; but, [in 
making such an exhortation,] he does not exclude that people’s right 
to have its own human king, a king who in his own proper degree might 

1 [Gregory the Great ( Moralimn Libri and Liber Regtila Pastoralis) was also cited in connexion 
with the second confirmation Vide Section 1 of this Chapter. — T r ] 

2 [Isatas and Saint James are quoted 111 Section 1 of this Chapter, in the course of the third confirma- 
tion of the doubt — Tr.] 
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also have been lord, &c. Again, it is possible to give a similar interpreta- 
james. tion to the passage in James [Chap, iv, v. 12], concerning the supreme 

lawgiver and judge, as is indicated by the words, ‘[There is one lawgiver, 
and judge,] that is able to destroy and to deliver’. For these attributes 
would seem to be proper to God. A satisfactory exposition of this 
passage may, indeed, be supplied by interpreting the word ‘one 5 as 
denoting identity rather than singularity, so that the sense would be: 
he who is lawgiver is also judge; nor should the function of judgment 
be usurped by one who is not the lawgiver and has not the law- 
giver’s power. Thus it is that Saint James adds [ibid. v. 13]: 
‘But who art thou that judgest thy brother ? 51 He does not deny, 
then, that men can be legislators and can pass judgment, but he does 
reprove those who judge rashly and thus usurp the office of judges and 
legislators. 

To the fourth confirmation [supra, this Chapter, Section 1], we 
shall reply later, in treating of the obligation imposed by human law. 

CHAPTER II 

IN WHAT MEN DOES THIS POWER TO MAKE HUMAN LAWS RESIDE 
DIRECTLY, BY THE VERY NATURE OF THINGS? 

I. The reason for doubt on this point is the fact that the power 
_ , . in question dwells either in individual men; or in all 

Reasons for doubt. 1 , * . i i i i / i • i 

men, that is to say, m the whole body of mankind 
collectively regarded. 

The first alternative cannot be upheld. For it is not true that 
every individual man is the superior of the rest; 2 nor do certain 
persons, [simply] by the nature of things, possess the said power in 
a greater degree than other persons [, on some ground apart from 
general superiority], since there is no reason foi thus favouring some 
persons as compared with others. 

The second alternative would also seem 3 to be untenable. For in 
the first place, if it were correct, all the laws derived from such power 
would be common to all men. And secondly, [so the argument runs] 
no source can be found, from which the whole multitude of mankind 
could have derived this power; since men themselves cannot be that 
souice — inasmuch as they aie unable to give that which they do not 
possess — and since the power cannot be derived from God, because if it 

1 [The V ulgate has ‘ neighbour ’ — Tr ] 

2 [This would seem, in the light of the context, to be the most acceptable interpretation of Suarez's 
,lr gjunent at this point, although the Latin text is ambiguous quia neque mimes sunt ahorum supenoies. 

3 [Suarez is apparently presenting here the arguments opposed to the very alternative which he 
nt\ ertheless accepts. {Vide the first sentence of Section 3 of this Chapter.) Thus the word vtdetur 
tuouid . seem) should not be overlooked by the reader. — Til.) 
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were so derived, it could not change but would necessarily remain in 
the whole community in a process of perpetual succession, like the 
spiritual power which God conferred upon Peter and which for that 
reason necessarily endures in him or in his successors, and cannot be 
altered by men. 

2. It is customary to refer, in connexion with this question, to the 
, . . opinion of certain canonists who assert that bv the 

very nature of the case this [legislative] power resides 
in some supreme prince upon whom it has been divinely conferred, 
and that it must always, through a process of succession, continue to 
reside in a specific individual. The Gloss (on Decretum , Pt, II, causa 
vii, qu. i, can. ix) is cited [by way of confirmation]; but the passage 
cited contains simply the statement that the son of a king is lawfully 
king, which is a very different matter, nor does it assert that this mode 
of succession was perpetual among men. Another Gloss (on Decretum, 
Pt. I, dist. x, can. viii) is also cited, because it declares that the Emperor 
receives his power from God alone. But that Gloss, in its use of the 
exclusive word ‘alone’, is intended to indicate simply that the Emperor 
does not receive Iris power from the Pope ; it is not intended to deny 
that he receives it from men. For, in this very passage, it is said that 
the Emperor is set up by the army in accordance with the ancient 
custom mentioned in the Decretum (Pt I, dist. xcm, can. xxiv). The 
said opinion, then, is supported neither by authority nor by a [rational] 
basis, as will become more evident from what follows. 

3. Therefore, we must say that this power, viewed solely accord- 

The opinion of the ing to the nature of things, resides not in any individual 
author ’ man but rather in the whole body of mankind. This 

202 conclusion is commonly accepted and certainly true. It is to be deduced 
from the words of St. Thomas ([I.-II,] qu. 90, art. 3, ad 2 and qu. 97, 
art. 3, ad 3) in so far as he holds that the prince has the power to make 
laws, and that this power was transferred to him by the community 
The civil laws ( Digest , I. iv. 1 and I. ii. 2, § 1 1) set forth and accept the 
same conclusion. And it is upheld at length by Castro ( De Pot estate 
Legis Poenahs , Bk. I, chap. 1, § Postquam ), as well as by Soto (De lustitia 
et lure, Bk. I, qu. i, art 3). One may also consult Soto (ibid , 
Bk. IV, qu. ii, arts. 1 and 2), Ledesma ([ Pheologiae Moialis,\ II, Pt. IV, 
qu. xvni, art. 3, doubt 10), Covarruvias (Practicae Ouaestiones , Chap. 1, 
[no. 2,] first conch), and Navairus (on Decretals, Bk. II, tit. 1, chap, xiii, 
notab. 3, no. 1 19). 

The basic reason in support of the first part of the conclusion is 
evident, and was touched upon at the beginning of our discussion, 
namely, the fact that in the nature of things all men are born free; so 
that, consequently, no person has political jurisdiction over another 
person, even as no person has dominion over another; nor is there any 
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reason why such power should, [simply] in the nature of things, be 
attributed to certain persons over certain other persons, rather than 
vice versa. One might make this assertion only: that at the beginning 
of creation Adam possessed, in the very nature of things, a primacy 
and consequently a sovereignty over all men, so that [the power in 
question] might have been derived from him, whether through the 
natural origin of primogeniture, or in accordance with the will of 
Adam himself. For it is so that Chrysostom (on First Corinthians , 
Homily XXXIV [, no. 5]) has declared all men to be formed and pro- 
created from Adam alone, a subordination to one sole prince being 
thus indicated. However, by virtue of his creation only and his 
natural origin, one may infer simply that Adam possessed domestic — • 
not political — power. For he had power over his wife, and later he 
The power held by P ossesse d the f atria potestas over his children until 
Adam over 1 his they were emancipated. In the course of time, he 
descendants. may also have had servants and a complete household 
with full power over the same, the power called ‘domestic’. But 
after families began to multiply, and the individual heads of individual 
families began to separate, those heads possessed the same power over 
their respective households, Political power, however, did not make its 
appearance until many families began to congregate into one perfect 
community. Accordingly, since this community had its beginning, not 
in the creation of Adam nor solely by his will, but rather by the will 
of all who were assembled therein, we are unable to make any well- 
founded statement to the effect that Adam, in the [very] nature of 
things, held a political primacy in the said community. For such an 
inference cannot be drawn from natural principles, since it is not the 
progenitor’s due, by the sole force of natural law, that he shall also be 
king over his posterity. 

But, granted that this inference does not follow upon natural 
principles, neither have we sufficient foundation for the assertion that 
God has bestowed such power upon that [progenitor], through a special 
donation or act of providence, since we have had no revelation to this 
effect, nor does Holy Scripture so testify to us. To this argument may 
be added the point made by Augustine and noted in our preceding 
Chapter [Chap, i, sect. 1], namely, that God did not say: ‘Let us make 
man that he may have dominion over men’, but rather did He say: 
[Let us make man that he may have dominion] over other living 
creatures. 2 

Therefore, the power of political dominion or rule over men has 
not been granted, directly by God, to any particular human individual. 


1 [The marginal subheading, Quam poleslalem habmt Adamus posteios, should read Quarn poteslatem 
habinl Adamus m posleros, the reading found in the editions of Mayence, 1619 and Paris, 1856 . — Tr ] 

2 [Suarez merely paraphrases Augustine's statement in these two passages — Tr.] 
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4, From the foregoing, it is easy to deduce the second part of the 
Two standpoints assertion [at beginning of Section 3], namely, that 
from which the the power in question resides, by the sole force of 

mankind may be ° natural law, in the whole body of mankind [collec- 
regarded. tively regarded]. 

The proof is as follows: this power does exist in men, and it does 
not exist in each individual, nor in any specific individual, as has also 
been shown; therefore, it exists in mankind viewed collectively, for our 
foregoing division [into the two alternatives] sufficiently covers the 
case. 

However, in order that our argument may be better understood, 
it must be noted that the multitude of mankind is regarded in two 
different ways. 

First, it may be regarded simply as a kind of aggregation, without 
any order, or any physical or moral union. So viewed, [men] do not 
constitute a unified whole, whether physical or moral, so that they are 
not strictly speaking one political body, and therefore do not need one 
prince, or head. Consequently, if one regards them from this stand- 
point, one does not as yet conceive of the power in question as existing 
properly and formally; on the contrary, it is understood to dwell in 
them at most as a fundamental potentiality, 1 so to speak. 

The multitude of mankind should, then, be viewed from another 
standpoint, that is, with regard to the special volition, or common 
consent, by which they are gathered together into one political body 
through one bond of fellowship and for the purpose of aiding one 
another in the attainment of a single political end. Thus viewed, they 
form a single mystical body which, morally speaking, may be termed 
essentially a unity; and that body accordingly needs a single head. 
Therefore, in a community of this kind, viewed as such, there exists in 
the very nature of things the power of which we are speaking, so that 
men may not, when forming such a group, set up obstacles to that 
power; and consequently, if we conceive of men as desiring both 
alternatives — that is to say, as desirous of so congregating, but on the 
condition (as it were) that they shall not be subject to the said power — 
the situation would be self-contradictory, and such men would accord- 
203 ingly fail to achieve any [valid end]. For it is impossible to conceive of 
a unified political body without political government or disposition 
thereto; since, in the first place, this unity arises, in a large measure, 
from subjection to one and the same rule and to some common superior 
power ; while furthermore, if there were no such government, this body 
could not be directed towards one [common] end and the general wel- 
fare. It is, then, repugnant to natural reason to assume the existence 
of a group of human beings united in the form of a single political body, 

1 [The Latin has simply radtcahier. — Tr ] 
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without postulating the existence of some common power which the 
individual members of the community are bound ‘to obey; and there- 
fore, if this power does not reside in any specific individual, it must 
necessarily exist in the community as a whole. 

5. To what has been said above, we should add the statement that 
the power in question does not reside in the multitude of mankind by 
the very nature of things in such wise that it is necessarily one sole 
power with respect to the entire species, or entire aggregate, of men 
existing throughout the whole world; inasmuch as it is not necessary 
to the preservation or welfare of nature, that all men should thus con- 
gregate in a single political community. On the contrary, that would 
hardly be possible, and much less would it be expedient. For Aristotle 
(Politics, Bk, VII, chap, iv [, ■§ 7]) has rightly said that it is difficult to 
govern aright a city whose inhabitants are too numerous; accordingly, 
this difficulty would be still greater in the case of a kingdom excessively 
large, and therefore, it would be greater by far (we are referring to 
civil government) if the whole world were concerned. 

Consequently, it seems to me probable that the power of which 
we speak never existed in this fashion in the whole assemblage of man- 
kind, or that it so existed for an exceedingly brief period; and that, on 
the contrary, soon after the creation 'of the world, mankind began to 
be divided into various states in each one of which this power existed 
in a distinct form. Thus it is that Augustine (On the City of God, Bk. 
XV, chap, viii) concludes from the Fourth Chapter of Genesis, that 
Cain, before the Flood, was the first to establish an individual kingdom 
and commonwealth. Moreover, in another passage of the same work 
(Bk. XVI, chap, iv), Augustine adds that, according to the Tenth 
Chapter of Genesis, after the Flood, Nemrod was [the first to do so]. 
For Cain first brought about a division of the perfect community, 
separating himself from his father’s family; and Nemrod did likewise, 
at a later period, with respect to Noe. 

6. Finally, it may be concluded from the foregoing that this 
power to make human laws of an individual and special nature, laws 
which we call civil, as if to indicate that they are ordained for one 
perfect community — it may be concluded, I say — that this power 
nevei existed in one and the same form throughout the whole world 
of men, being lather divided among various communities, according to 
the establishment and division of these communities themselves. Thus 
we also conclude that — before the coming of Christ, at least — this civil 
power did not reside in any one specific man with respect to the whole 
world. For at no time did all men agree to confer that power upon a 
particular ruler of the entire world, neither have we any knowledge of 
its bestowal upon some particular individual by God; inasmuch as such 
an idea might most easily be entertained with regard to Adam, and we 
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have already shown it to be inapplicable to him [supra, Section 3 of 
this Chapter]. Finally, as is evident in the light of history, no one has 
ever acquired such power through war or any other similar means. 

As to what should be said, however, with respect to the situation 
after the advent of Christ, that is a matter which I shall take up in the 
following Book. 1 

But these statements are not incompatible with what we have 
already said regarding the ius gentium. On the contrary, they serve to 
confirm those earlier assertions. For even though the whole of man- 
kind may not have been gathered into a single political body, but may 
rather have been divided into various communities, nevertheless, in order 
that these communities might be able to aid one another and to remain 
in a state of mutual justice and peace (which is essential to the universal 
welfare), it was fitting that they should observe certain common laws, 

. as if in accordance with a common pact and mutual 
which the precepts agreement, these are the laws called tura gentium ; 
of the ius gentium anc l they were introduced by tradition and custom, 
as we have remarked, rather than by any written con- 
stitution. Moreover, they comprise that twofold body of law — special 
and common 2 — which Gaius distinguished in the Digest (I. i. 9). 


CHAPTER III 

HAS THE POWER OF MAKING HUMAN LAWS BEEN GIVEN TO MEN 
IMMEDIATELY BY GOD AS THE AUTHOR OF NATURE? 

1. A reason for doubt on this question may lie in the fact that it 
. , , . apparently follows upon what has been said above that 

A reason for doubt. , S J x . • r i i j 

this power over an entire community of men assembled 
together is derived from them as individuals, and through their own 
consent. For such power springs from the same source as does the very 
community in which it resides ; and that community is welded together 
by means of the consent and volition of its individual members; there- 
fore, the power in question also flows from those same wills. 

The major premiss is manifestly true, because, once the com- 
munity is assumed to exist, it follows that this power likewise exists; 
for he who gives the form, gives, too, those things which are conse- 
quent upon the form; and therefore, whoever is the proximate author 
of the said community, would seem also to be the author and bestower 
of its power. But, on the other hand, it may be contended that before 
men congregate into one political body this power does not reside in 
the individuals, whether wholly or in part, and that, furthermore, it 

1 [Not included in these Selections.— Tr.] 

3 [That is to say, the law of each state and the law common to all men. — T r.] 
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does not exist even in th° rough mass (so to speak), or aggregate, of 
ma nkin d, a point which was made in the preceding Chapter ; and there- 
fore, the power can never flow immediately from men. 

2. On this question, the common opinion appears to be that the 

The common and said power is given immediately by God, as the Author 
true opinion of nature, in such a way that men in a sense dispose the 

matter involved and render the recipient capable of wielding the power, 
yet the form is imparted, as it were, by God, Who is the Giver of the 
power. Such is the view suggested by Cajetan ( Ofuscula , Vol. I, tract, 
ii: De Potestate Papae , Pt. II, chap, x, reply to 2d confirmation [chap, 
ix, ad id vero]), by Covarruvias (Practicae Quaestiones , Chap, i [, no. 6]), 
by Victoria, more at length, in the Relectio that treats of this power 
[De Potestate Civili ], and by Soto (De IustiUa et lure , Bk, IV, qu. ii, 
art. 1), 

Moreover, one might adduce as an argument the fact that, as I 
remarked above, 1 if we assume that men have willed to gather together 
into one political community, it is not in their power to set up obstacles 
to this jurisdiction; and this is an indication that the jurisdiction does 
not flow proximately from their wills as from a true efficient cause. 
Thus, in regard to matrimony, we rightly infer that the husband is the 
head of the wife by grant of the Author of nature Himself, and not by 
the will of the wife ; for though they may contract the marriage by 
their own will, nevertheless, if they do contract it, they cannot prevent 
the establishment of this superiority. 

This view is confirmed by Saint Paul, who says (Do the Romans, 
Chap, iii [Chap, xiii, vv. 1, 2]) : £ [ . . . ] there is no power but from God 
[. . .] and therefore he that resisteth the power, resisteth the ordinance 
of God’ ; therefore, the power in question is also of God ; and conse- 
quently, it is derived immediately from Him, since it has no other prior, 
or more immediate, source. 

3. Secondly, it is held that this power embraces several acts which 

The acts of appear to transcend human authority as it exists in 

legislative power, individual men; and this is an indication that such 
power is not from them, but from God. The first of these acts is the 
punishment of malefactors, extending even to the death penalty. For, 
since God alone is the Lord of life, it would seem that He alone could 
have granted the power [to impose this penalty]. Thus it is that 
Augustine has said (De Natura Boni, Contra Manichaeos, Chap, xxxii) : 
‘There is no power to hurt unless it comes from God.’ The second act 
is the establishment, in a certain matter, of the mean of virtue necessary 
to its rectitude. 2 Thirdly, to this [righteous] state has been added the 

1 [Swpra, p. 364, § 3, chapter i, of this Book— T r.] 

2 [For example, the legislator may order certain acts to be performed as acts of the virtues of tem 
perance, justice, and so on.— Reviser.} 
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effect of binding the conscience, as we shall see below, and this effect 
would seem to pertain most especially to divine power. The fourth act 
is the infliction of punishment for injuries done to individuals; for it 
has moreover been written ( Romans , Chap, xii [, v. 19]): ‘ Revenge is 
mine; I will repay, saith the Lord.’ 1 This, then, is an indication that 
the power in question is divine; for otherwise, men would have been 
able to seize for themselves some other means for the avenging of 
injuries, and that would be opposed to natural justice. 

4. One part of this opinion 2 is clear and beyond dispute; but 
another requires explanation. 

The first part is the contention that the power under discussion 
comes from God as its primary and principal Author. For this appears 
to correspond with the clearly expressed opinion of Paul and to be 
sufficiently well proved by the arguments already set forth. More- 
over, since this power is a part of the nature of things, and since — 
whether it be physical or moral — it is in an absolute sense a good thing, 
extremely valuable and necessary for the good estate of human nature, 
it therefore must flow from the Author of that nature. Finally, since 
the persons who wield this power within a human community are the 
ministers of God, they accordingly administer a power received from 
God; and therefore, God is not only the chief Author of this power 
but its exclusive Author. 

The other part of this opinion, however, calls for an explanation, 
as to how God may be said to confer the power in question immediately. 

5. With respect to this point, I shall say briefly that, in the first 

. , place, this power is given by God as a characteristic 

afore-mentioned property resulting from nature, just as the bestowal 

power is given by 0 f the form involves the bestowal of that which is 
Goa. 1 r 

consequent upon the form. 

The first proof of this assertion is the fact that God does not give 
this power by a special act or grant distinct from creation ; foi if He did 
so, that grant would necessarily be made manifest through revelation, 
and this is clearly not the case, since if it were, such power would not 
be natural. Therefore, the power is given as a characteristic property 
resulting from nature, that is to say, resulting thiough a dictate of 
natural reason, since the latter shows that God has sufficiently provided 
for mankind, and has therefore given it the power necessary to its 
205 preservation and proper government. 

6. In the second place, I declare that this power does not manifest 
When the afore- itself in human nature until men gather together into 
mentioned power one peifect community and are politically united. 

My assertion is proved as follows: the said power 


manifests itself. 


[The words dui! Dommus (saith the Lord) are not a part of the quotation in the Latin text.— T r.J 
[i.e. the opinion m Sect 2, supra, p. 378 . — Tr.J 
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resides not in individual men separately considered, nor_ in the 
mass or multitude of them collected, as it were, confusedly, in a dis- 
orderly manner, and without union of the members into one body; 
therefore, such a political body must be constituted, before power of 
this sort is to be found in men, since — in the order of nature, 1 at least — 
the agent of the power must exist prior to the existence of the power 
itself. Once this body has been constituted, however, the power in 
question exists in it, without delay and by the force of natural reason; 
and consequently, it is correctly supposed that it exists as a characteristic 
property resulting from such a mystical body, already constituted with 
just the mode of being [that it has] and not otherwise. Wherefore, even 
as man — by virtue of the very fact that he is created 2 and has the use of 
reason — possesses power over himself and over his faculties and mem- 
bers for their use, and is for that reason naturally free (that is to say, 
he is not the slave but the master of his own actions), just so the political 
body of mankind, by virtue of the very fact that it is created in its own 
fashion, possesses power over itself and the faculty of self-government, 
in consequence whereof it also possesses power and a peculiar dominion 
over its own members. Moreover, by a similar process of reasoning, 
just as freedom [of will] has been given to every man by the Author of 
nature, yet not without the intervention of a proximate cause — that is 
to say, the parent by whom [each man] is procreated — even so the 
power of which we are treating, is given to the community of mankind 
by the Author of nature, but not without the intervention of will and 
consent on the part of the human beings who have assembled into this 
perfect community. 

Nevertheless, just as, in the former case, the will of the parent 
with respect to generation only is necessary, but no act of will endowing 
the child with freedom, or with the other natural faculties which are 
not essentially dependent upon a special act of will on the part of the 
parent, being on the contrary a natural consequence; even so, with 
respect to the matter under discussion, human will is necessary in order 
that men may unite in a single perfect community, but no special 
act of volition on their part is required to the end that this com- 
munity shall possess the said power, which arises rather from the very 
nature of things, and from the providence of the Author of nature, 
so that in this sense it is rightly said to have been conferred immediately 
by Him. 

7. I shall add that, thirdly, although this power is (so to speak) a 
The afore-men- natural attribute of a perfect human community, 
honed power is not viewed as such, nevertheless, it does not reside im- 
imtauTau.e. mutably therein, but may be taken from that com- 

1 [The orderof nature, that is, the order of reality, as distinguished from the order of thought. — REVISER. J 

a [Reading creatm , with the Pans edition of 1856 , not creditor, the reading of our own Latin text. — T r.] 
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munity — by its own consent or through some other just means — and 
transferred to another [seat of authority]. 

This fact is sufficiently evidenced by usage, and it will, moreover, 
be explained more fully by the inferences to be drawn below. First, 
its truth may be demonstrated by means of the example already 
adduced, that is to say, by applying this example in due proportion. 
For freedom from servitude is a natural property of man, and is there- 
fore wont to be described as an effect of natural law; yet man can by 
his own volition deprive himself of this property, or can even for a just 
cause be deprived thereof and reduced to slavery; and therefore, in 
like manner, a perfect human community, though by nature it may be 
free and may possess within itself the power to which we refer, never- 
theless can be deprived of that power in one or another of the ways 
already mentioned. Thus it may be considered that, even though the 
physical properties emanating from nature are wont to be immutable 
from the standpoint of nature, nevertheless, these quasi-moral proper- 
ties — which are like titles of ownership, or rights— can be changed by 
means of a contrary will, in spite of their derivation from nature; just 
as [, to be sure,] even those physical properties which have the contrary 
quality, or are derived from some contrary disposition, are sometimes 
liable to change, as is evident. 

8. A second proof of the same contention is based upon a certain 
similarity and, from another point of view, upon a dissimilarity, 
between the power in question, and that which is derived from a 
special divine disposition — such a power, for example, as that of the 
Pope. 

For though this power has been bestowed by Christ upon a 
specific individual duly chosen, it may be renounced by the Pope 
himself, who may deprive himself thereof, if he so wishes ; at least, 
he may do so if the Church accepts the resignation, as I here assume. 
In this respect, then, there exists a certain similarity, since the human 
community, too, though it has received this power from God, may, 
if it wishes, deprive itself thereof. 

A dissimilarity exists, however, as to mode. For in the first place, 
the Pope, once he has been elected, cannot for any cause whatsoever 
be deprived of his power or dignity, by the whole body of mankind, if 
he himself is unwilling. By Christ alone, Who gave that power, can 
he be so deprived. The commonwealth, on the other hand, can on 
some occasions, and for just cause, be divested of its liberty through 
some coercive measure, such as a just war. Again, a dissimilarity 
exists because the papal power cannot be so changed as to be trans- 
ferred by one person to a community, since it is not within the power 
of man to alter the monarchical government of the Church; whereas 
206 the human community, on the other hand, may transfer its own 
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jurisdiction to a single individual or to some other community, as will be 
made clear. Thus the power under discussion is not only mutable, 
but even more mutable [than that derived from a divine disposition], 
and more dependent upon human will. 

In the third place, a reason for this difference may be found in 
the fact that those things which are the result of a special disposition 
are dependent upon the will of him who orders the disposition, a will 
which cannot be changed by his inferiors ; whereas the power in ques- 
tion results, not from such a disposition, but from nature, and is there- 
fore bestowed in such form as befits the rational nature and accords 
with right reason and prudence. And natural reason declares that it is 
not necessary to rational nature — nor even conformable to it — that 
the said power should reside in an immutable form within the com- 
munity as a whole, since the latter, so viewed, and without the addition 
of any specific qualification or the making of any change, would scarcely 
be able to put this power to use; and therefore, the power is so given 
by nature and by the Author of nature, as to be capable of undergoing 
such change as may be expedient for the common good. 


CHAPTER IV 

COROLLARIES FROM THE DOCTRINE SET FORTH ABOVE 

i. From our discussion in the preceding Chapter, we may draw 
certain inferences which will throw a great deal of light on all that we 
have to say. 

The first inference is this: although the power in question is in 
an absolute sense an effect of the natural law, its specific application 
as a certain form of power and government is dependent upon human 
choice. This inference may be explained as follows : political govern- 
ment, according to the doctrine set forth by Plato in the Dialogue on 
The Statesman, or On Kingship 1 [ Chap, xxxi = p. 291 t>], and in the 
Republic [ Bk. I, chap, xii; Bk. IV, passim , especially at end = p. 445 
d e], as well as by Aristotle in the Politics (Bk. Ill, chap, v), and in the 
Ethics (Bk. VIII, chap, x), takes three simple forms. These forms are: 
monarchy, or government by one head; aristocracy, or government 
by the few and the best; and democracy, or government by the many 
and the common people. From these, it is possible to make up various 
mixed forms of government, that is to say, forms compounded of these 
simple ones by drawing either from all three or from two of them. 
Bellarmine ( De Potestate Summi Pontijicis, Bk. I, from the beginning 
and through several Chapters) may be consulted, for he has treated 

1 [Tins is the usual English translation of the Greek title for this Dialogue, referred to in our Latin 
text as Dialogo Civili, sen de Regno. — Tr.] 
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of the matter at length and very satisfactorily. Thus men are not 
obliged, [simply] from the standpoint of natural law, to choose any 
given one of these forms of government. 

We grant, indeed, that monarchy is the best among the three; 

Monarchy is the as Aristotle demonstrates very fully and as one may 
best form of govern- infer from the government and providential plan of 
;n " 11 the universe in its entirety, the government and plan 

which ought to be the most excellent, so that Aristotle concludes Aristotle 
(■ Metaphysics , Bk. XII, at end [= p. 1076 a]): ‘Therefore, let there 
be one prince.’ This conclusion is also supported by the example of 
Christ the Lord in the institution and government of His Church. 

And, finally, the prevailing usage among all nations is an argument in 
favour of the same view. Although — as I was saying — we grant this 
to be true, nevertheless, other forms of government are not [necessarily] 
evil, but may, on the contrary, be good and useful; so that, conse- 
quently, men are not compelled by the sheer force of the natural law 
to place this power either in one individual, or in several, or in the 
entire number of mankind; and therefore, this determination [as to the 
seat of the power] must of necessity be made by human choice. 

Moreover, experience similarly reveals a great deal of variety in 
connexion with this [most excellent type of government]. Fot 
monarchies may be found in this place or in that, and rarely m their 
simple form; since — -given the frailty, ignorance and wickedness of 
mankind — it is as a rule expedient to add some element of common 
government which is executed by a number of persons, this common 
element being greater or smaller according to the varying customs 
and judgment of men. Accordingly, this whole matter turns upon 
human counsel and human choice. 

We infer, then, that by the nature of things, men as individuals 
possess to a partial extent (so to speak) the faculty for establishing, or 
creating, a perfect community; and, by virtue of the very fact that 
they establish it, the power in question does come to exist in this 
community as a whole. Nevertheless, natural law does not require 
either that the power should be exercised directly by the agency of 
the whole community, or that it should always continue to leside 
therein. On the contrary, it would be most difficult, from a practical 
point of view, to satisfy such requirements, for infinite confusion and 
trouble would result if laws were established by the vote of every 
person; and therefore, men straightway determine the said power by 
vesting it in one of the above-mentioned forms of government, since 
no other form can be conceived, as is easily evident to one who gives 
the matter consideration. 

2. The second inference [to be drawn from the preceding 
Chapter] is as follows: civil power, whenever it resides — in the right 
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and ordinary course of law — in the person of one individual, or 
When the civil P rince > has flowed from the people as a community, - 
power flows from either directly or indirectly; nor could it otherwise be 

the community. j ust l y held. 

This is the common opinion of the jurists, as indicated by their 
comments on certain laws of the Digest (I. iv. I and I. ii. 2). Moreover, 
the same conclusion is upheld in these laws themselves; by Panor- 
mitanus and other canonists (on Decretals, Bk. IV, tit. xvn, chap, xiii) ; 
by St. Thomas (I. -II, qu. 90, art. 3 and qu. 97 [, art. 3]); by Cajetan 
(in the above-cited work, De Potestate Papae, Pt, II, chaps, ii and x 
[chap, ix]); by Victoria (in his Relectio on this very subject [De Potestate 207 
Civih]); and by other authorities to whom reference has been 
made. 

A reason for this view, supplied by what we have said above, is 
the fact that such power, in the nature of things, resides imme- 
[This] power, in the diately in the community; and therefore, in order 
very nature of that it may justly come to reside in a given individual, 
mediately in the as in a sovereign prince, it must necessarily be bestowed 
community. U p 0n 2^111 by the consent of the community. 

Again, the same view may be explained by means of a compre- 
hensive enumeration of the various aspects of the matter. 1 

For [in the first place,] the power in question may be considered 
_ _ t . as having been bestowed upon kings immediately by 
royal power is de- Crod Himself. Yet such a bestowal, although it has 
fromGo? med!ately somet ^ mes occurred — as it did in the case of Saul and 
in that of David — has nevertheless been extraordinary 
and supernatural in so far as concerned the mode [of imparting power]. 

In the common and ordinary course of providence, however, such 
cases do not come to pass, since — in the natural order — men are 
governed in civil affairs not by revelations, but by natural reason. 
Neither may a valid objection be based upon the assertions in certain 
Scriptural passages, as in the Fourth Chapter of Daniel, that God gives 
kingdoms and changes them at His will; or as in the Forty-fifth 
Chapter of Isaias, which declares that God made Cyrus a king; where- 
fore Christ said [to Pilate] {John, Chap, xix [, v. 1 1]) : ‘Thou shouldst 
not have any power against me, unless it were given thee from above.’ 

For the meaning of these passages is simply that all of the events men- 
tioned come to pass only through the special providence of God, Who 
either ordains or permits them, as Augustine has said {On the Gospel 
of John, Tract. VI [, chap, i, § 25] and Against Faustus, Bk. XXII, 
chap, boav) ; but this fact does not prevent such [bestowals and trans- 
ferences of power] from being executed by human agency; just as all 

1 ^ [i.e., the various titles to monarchical power. This enumeration extends throughout the remainder 
of Section 2, and through the whole of Sections 3 and 4 . — Tr.] 
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the other effects wrought through secondary causes are attributed 
primarily to the providence of God, 

3. A second possibility is that this power may reside in a king 
through hereditary succession. Some jurists, indeed, are of the opinion 
that such was the case from the very beginning; but others rightly 
A second title of P°i nt out that succession necessarily presupposes the 
royal power: heredi- existence of dominion or power in the person suc- 
tary succession. ceeded, so that we must of necessity trace it to some 
one who was not the successor of another, since the succession cannot 
reach back ad infinitum. Therefore, with respect to that first 1 pos- 
sessor, we ask whence he has derived the kingdom and power, since 
he does not possess it inherently and by natural law. Title by 
succession, then, cannot be the primary source of this power as it 
resides in the sovereign. Therefore, the first possessor must have 
derived the supreme power directly from the commonwealth, while 
his successors must derive it from that same source indirectly, [yet] 
fundamentally. Moreover, since any possession passes into the hands of 
a successor with its accompanying obligations, the conditions attaching 
to the kingly power when it was transmitted by the commonwealth to 
the first king, pass to his successors, so that they possess that power 
together with the original obligations. 

4. A third title of royal power is wont to arise on the basis of war, 

which must be just war in order to confer a valid title and dominion. 
A third title of Consequently, many persons believe that kingdoms 
royal power: a were originally introduced through tyranny rather 
just war. than true power. This belief is attested by Alvaro 

Paez ( De Planctu Ecclesiae, Bk. I, chap, xli), by Driedo (De Libertate 
Christiana, Bk. I, chap, xv), and by Petrus Bertrandi (in his treatise 
De Origine et Usu lurisdictionis , Qu. 1). Accordingly, when the 
kingly power is held solely through unjust force, there is no true 
legislative power vested in the king; yet it is possible that, in the course 
of time, the people may give their consent to and acquiesce in such 
sovereignty, in which case the power in question is [once more] traced 
back to an act of transmission and donation on the part of the people, 
It may sometimes happen, however, that a state not previously subject 
to a king is subjected through a just war. But such an event is always 
an incidental circumstance (as it were) of the punishment of some 
wrongdoing; so that the state in question is bound to obedience and 
to acquiescence in such subjection; and therefore, this mode [of 
acquiring kingly power] also includes, in a sense, the consent — -whether 
expressed or [implicitly] due — of the state. 

However, we are now treating of this power chiefly in so far as it 


1 [Reading primo (the unaccented adjective) in accordance with the 1619 and 1856 editions, instead 
of prtmi (the accented adverb).— Tr.] 
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is inh erently capable of being introduced and bestowed upon one man. 
And finally, if we give the matter sufficient consideration, we shall 
find that when such subjection to one king is imposed by means of a 
just war, it is presupposed that he possesses the royal power by virtue 
of which he is able to declare thatwar ; and this power is simply a just ex- 
tension (so to speak) of the power of his kingdom; so that such kingly 
power is always to be traced back to some individual who attained it, 
not through war, but through just election or the consent of the people. 

We rightly conclude, then, after this comprehensive enumeration 
[of the various titles to royal power], that the said power has been 
derived [in every case] by the prince from the state. 

5. It may, indeed, be objected that from our conclusion it follows 
that this royal power pertains exclusively to human law, a deduction 

The ro ai ower wou ^ seem t0 be contrary to the language of 

Proverbs,™, viewed' “formats the Scriptures: ‘By me, kings reign [. . .]’ ( Proverbs , 
such pertains to Chap. viii[,v. 1 5]) ; and again, ‘Forheis God’s minister,’ 
Remans, xiii. hUman * W ' &c. ( Romans , Chap, xiii [, v. 4]). 

Another deduction from the same conclusion is that the kingdom 
must be superior to the king, since it has given the king his power; 
whence a further inference is drawn, namely, that the kingdom may, if 
it shall so choose, depose or change its king, a deduction which is 
altogether false. 

Consequently, Victoria (above cited [De Potestate Civili ]) held that 
the royal power should be described absolutely as derived from divine 
law and as having been given by God, with the intervention of human 
ifiedo^'' choice. On the other hand, Bertrandi, Driedo (above cited) and 
Castro. Castro ( De Potestate Legis Poenalis [Bk. I, chap, i]) uphold the opposite 
doctrine, which is doubtless the true doctrine, if one is speaking in a 
formal sense of the royal power as such and in so far as it exists in one 
man. For this governing power, regarded from a political viewpoint 208 
and in its essence, is undoubtedly derived from God, as I have said; 
yet the fact that it resides in a particular individual results — as has 
been demonstrated — from a grant on the part of the state itself ; and 
therefore, in this sense, the said power pertains to human law. 
Moreover, the monarchical nature of the government of such a state or 
province is brought about by human disposition, as has already been 
shown; therefore, the principate itself is derived from men. Another 
proof of this derivation is the fact that the power of the king is greater 
or less, according to the pact or agreement between him and the king- 
dom; therefore, absolutely speaking, that power is drawn from men. 

6 . The passages cited from Holy Scripture, however, are to be 
interpreted as having two meanings. One is as follows: the power in 
question, viewed in itself, is derived from God; and it is just and in 
conformity with the divine will. The other meaning is this: assuming 
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that the said power has been transferred to the king, he is now the 
vicar of God, and natural law makes it obligatory that he be obeyed. 
The case is similar to that of a private individual who surrenders him- 
self by sale to be the slave of another ; so that the resulting power of 
dominium has, in an absolute sense, a human derivation, yet the slave 
is [also] bound by divine and natural law — once we assume that the 
contract has been made — to render obedience to his master. 

Thus the reply to the confirmation [of the opposing view] consists 
clearly in a general denial of the [second] deduction [and its corollary]. 1 
For, once the power has been transferred to the king, he is through 
that power rendered superior even to the kingdom which bestowed it ; 
since by this bestowal the kingdom has subjected itself and has 
deprived itself of its former liberty, just as is, in due proportion, 
clearly true in the case of the slave, which we have mentioned by way 
of illustration. Moreover, in accordance with the same reasoning, the 
king cannot be deprived of this power, since he has acquired a true 
ownership of it; unless perchance he lapses into tyranny, on which 
ground the kingdom may wage a just war against him, a point which 
we consider elsewhere. 2 

7. A third inference to be drawn from our preceding Chapter 3 
There are no laws is as follows: in view of the nature of things— that is 
established univer- to sa y according to the natural and ordinary course of 
world, which are human events — there are no civil laws established um- 
bindmg upon all. versally for the whole world and binding upon all men. 

This fact is evident, indeed, from the term itself, since we are 
speaking of human laws as strictly distinguished from the ius gentium, 
and therefore called civil, for the reason that they are peculiar to one 
city state or one nation, as the Digest (I. i. 9) declares. We are further- 
more speaking of laws which can be established by natural power, 
omitting for the present the consideration of supernatural power. 
Accordingly, such laws demand, as by an intrinsic condition, that they 
should not be of a universal nature. 

The reason [in support of our third inference] is the fact that 
a -priori there is m existence no legislative power with jurisdiction over 
the whole world, that is, over all mankind, and therefore, no civil law 
can be thus universal. The consequent is clearly true, since no law 
extends its force beyond the limits of the legislator’s jurisdiction. Tor 
we know’, says Paulus [Digest, II. i. 20], ‘that every law is addressed 
to those who are under the jurisdiction of that law’; since ‘he who 

1 [1 e the deduction 1 that the kingdom must be superior to the king', and the consequent inference 
‘that the kingdom may, if it shall so dioose, depose or change its kings’. Vide the second paragraph of 
Section S of this Chapter, p 386 — Tr ] 

2 [ Defentta Ftdet Calhohcae, Bk. VI, chap iv, infra, p 7 ° 5 > and 111 Dls P- XIII of De Bello, Sec. vm, 
tnfra, pp 854-5 — ' Tr ] 

3 [ Vide the first sentence of this Chapter, supra, p. 302. — 1 R J 
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pronounces judgment outside the territory [of his jurisdiction] may be 
disobeyed with impunity,’ as the laws declare; and therefore, much 
less are we bound to obey, outside his own territory, the person who 
decrees law, or legal precepts [for that territory]. The antecedent, 
moreover, is manifestly true in the light of what has already been 
said. For the power in question does not reside in the whole 
community of mankind, since the whole of mankind does not con- 
stitute one single commonwealth or kingdom. Nor does that power 
reside in any one individual, since such an individual would have 
to receive it from the hands of men, and this is inconceivable, 
inasmuch as men have never agreed to confer it [thus], nor to 
establish one sole head over themselves. Furthermore, not even by 
title of war, whether justly or unjustly, has there at any time been 
a prince who made himself temporal sovereign over the whole world. 
This assertion is clearly borne out by history. And therefore, the 
ordinary course of human nature points to the conclusion that a human 
legislative power of universal character and world-wide extent does 
not exist and has never existed, nor is it morally possible that it 
should have done so. 

However, an objection with respect to the emperor would straight- 
way present itself [to those who support the view above set forth]. 

I shall deal with this objection in the following Book. 1 

Thus the whole world — even though it be governed and bound 
by civil laws, as is morally certain in the case of all nations enjoying any 
form of civil government and not entirely barbarous — is nevertheless 
not ruled throughout by the same laws ; on the contrary, each common- 
wealth or kingdom is governed, in accordance with an appropriate 
distribution, by means of its own particular laws. 

And as to how the power in question finds a place within the 
Church of Christ, or whether it has been specifically instituted there- 
in, these are questions which we shall discuss later. 

8. By way of a fourth inference, we may briefly deduce from the 
discussion [in the preceding Chapter], the ways in which this power 
to make human laws may be imparted. 

For it should be pointed out that, originally, the said power can 
In what ways this be received directly from God ; since there is no other 
power of making possible origin for it — as we have shown in that pre- 
be U impa.rted WS may v * ous Chapter — and since God, as the Author of all 
good things, is therefore the Author of all powers and 
especially of this power. For the latter most particularly rests upon 
divine providence, being necessary to good moral conduct, and to the 
proper preservation and government of mankind. Consequently, the 209 
said power must have been transferred to some possessor immediately 

1 [Bk. IV, chap, m, which is not included in these Selections.— Tr ] 
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by God; for if it resides mediately in any being, it necessarily resides 
immediately in some other being, since it cannot be traced back 
ad infinitum. 

There are two ways, however, in which this power may be derived 
from God; that is to say, it may be derived naturally, as from the 
Author of nature, or supernaturally, as from the Author of grace. 

We shall treat of the latter mode in Book Five, 1 but the first has been 
sufficiently expounded in our previous discussion. 

Accordingly, it is furthermore clear that the power in question 
may [also] be received immediately from men, and mediately from 
God. Indeed, such is usually the case with regard to natural power. 

For though it resides immediately in the community, it is conferred 
through the latter upon kings or princes or senators, since it is rarely 
or never retained in the community as a whole in such a way as to be 
administered immediately thereby. Nevertheless, after that power 
has been transferred to a given individual, and even though it may 
pass as the result of various successions and elections into the possession 
of a number of individuals, the community is always regarded as its 
immediate possessor, because, by virtue of the original act of in- 
vestiture, it is the community that transfers the power to the other 
possessors. The case is similar to that of the papal power which, in 
spite of the fact that it is transferred to various persons in turn, as the 
result of various elections, comes always to every one of these persons 
from God, its immediate source. 

9. But we must distinguish at this point between two customary 
modes in which any power may be held; that is to say, it may be held 
as ordinary, or as delegated power. 

For what we have said above holds true with respect to ordinary 
power; since such power is indeed derived immediately from God, 
in the case of the community, and transferred by the community to 
the prince in exactly the same way, so that he wields this power as its 
proper owner and as one entitled to it by virtue of his peculiar office. 

With respect to the second mode, however, a question may be 
raised as to whether such power can be delegated. That question is 
suggested by Bartolus (on Digest, I, i. 9, qu. 2 at beginning, subques. 5, Bartolus. 
no. 20) and by Panormitanus (on Decretals, Bk. V, tit. xxxix, chap. liii). Panormitanus. 
Moreover, this doubt may have reference to all human legislative 
power, both supernatural and natural and with respect to every status. 

Such would indeed seem to be the scope of the question as it is raised 
by the authors above-mentioned. These authorities lay down without 
qualification the doctrine that the said power is capable of being 
delegated; a conclusion drawn by Panormitanus from the following Panormitanus. 
phrase in the afore-cited Chapter of the Decretals [ibid.\: ‘Certain 

1 [Not included in these Selections — Tr.] 
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citizens of Pisa, deputed by popular power to promulgate the statutes 
of the city’, &c. The same inference is customarily derived also 
from the first law of the Code [I. i. 8, § 33]. 

10. But we must note that there are two ways in which this 
commission or delegation may take place. 

First, there may be a delegation of power to frame a law, 
What power is decreeing whether or not it is just, useful or necessary, 
capable of bemg and in what terms it shall be incorporated; but the 
delegated. power of the delegate does not extend to the ability 

to endow the law with binding force nor, consequently, to the ability 
to promulgate it as law. In this sense, it is manifest that the power in 
question can be delegated ; although, in point of fact, this constitutes 
a delegation, not of jurisdiction, but simply of a form of ministry that 
requires knowledge and skill. This kind of delegation, then, would 
seem to be effected by way of consultation, as it were. And speaking 
from this standpoint, the said delegation takes place daily. Indeed, it 
would hardly be possible, otherwise, for laws to be made by princes, 
since the latter could not accomplish unaided all that is necessary to 
the process of legislation. Moreover, the laws cited above, if duly 
examined, prove this point and no more. 

From the other standpoint, then, we have true delegation when 
the promulgation of a law is entrusted to any person in such a way 
that he is able to give it authority and validity, by his own will and 
independently of the confirmation or approval of the delegating party. 
This mode of delegation is neither so frequently nor so easily em- 
ployed [as the first mode]. Accordingly, Bartolus (in the passage cited 
above) makes a distinction between the community and the prince, 
saying that the community may delegate this power when holding it 
in its ordinary phase and when able to wield it in accordance with the 
community’s own choice and will; whereas the princes and judges to 
whom this jurisdiction has been entrusted — continues Bartolus — may 
not delegate it; because, in the first place, their [personal] activities 
are required when this charge is committed to them, so that they may 
not transfer the said charge to another (as is argued in Digest, I. xxi. 1), 
and furthermore because the power in question would seem to exist 
in those [princes and judges] solely in a delegated form and therefore 
may not be subdelegated by them, 

1 1 . However, passing over the first member [of Bartolus’s distinc- 
tion], which is clearly valid, we find that the second requires explanation. 

For if it is understood as referring to the emperor, to kings, and 
to other princes, into whose hands this power of the state has been 
absolutely transferred, a false doctrine is involved; since in the case 
of such princes the power in question is not delegated but ordinary, 
inasmuch as it is perpetual and pertains to them by virtue of their 210 
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office. Moreover, these princes may grant that power in its ordinary 
form to certain inferior states or rulers; why, then, may they not 
transfer also the function of delegating the same power ? For in 
truth, there is no obstacle, in so far as concerns the power itself, which 
renders it incapable of being delegated. Bartolus himself upholds this 
supposition; and its truth is rendered still more clear by the fact that 
any power of a purely jurisdictional nature — such as the power under 
discussion — is capable of being delegated. Accordingly, the transfer 
of the said power from the state to the prince is not a delegation but 
a transfer (as it were), that is to say, an unlimited bestowal of the 
whole power which [formerly] resided in the community; and there- 
fore, just as it was possible for the community to delegate that power, 
so also is it possible for the prince to make a similar delegation. 
Neither is the said power committed to him in such a way as to 
require his [personal] activities any more truly than this requirement 
is made in the case of the community. On the contrary, the power is 
granted to him absolutely, to be used by him personally or through 
agents, in that way which seems most expedient to him. Moreover, 
in the light of this same reasoning, the Pope, too — and not only the 
Pope but bishops, also — may delegate their legislative power whenever 
they are legislators with ordinary power; so that the arguments 
adduced above are [likewise] valid with respect to them. 

12. Thus the opinion set forth by Bartolus applies solely in the 
case of those magistrates and judges to whom the power in question 


What power is m- ^ as been delegated by the supreme sources of power, 
capable of being For the arguments advanced by Bartolus are valid 
delegated. only in those cases. To be sure, since he refers parti- 

cularly to communities, a verification of his opinion may be found in 
those commonwealths which are free in fact and which retain in 


themselves the supreme power, though they commit the task of legis- 
lation to a senate, or to a leader, [and in the latter case,] either to the 
leader alone or to him in association with the senate. For such legis- 
lators are perhaps simple delegates; and they will consequently be 
unable to delegate [, in turn,] their own power, unless this \ery 
ability is expressly provided for in the delegation [of power to them- 
selves], or unless it is rendered clear by the light of custom that the 
power in question has been committed to them with that provision, 
a supposition which relates to fact rather than to law, so that we 
cannot make a more definite assertion as to this point. Furthermore, 
we are for the same reason unable to make any statement with regard 
to the actual delegation of this power, that is to say, any statement as 
to the persons in whom such delegated power may reside; for this is 
a matter which depends upon the free exercise of the will, and con- 
cerning which nothing is decreed by the common law. 
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ARE THE MUNICIPAL LAWS OF ANY KINGDOM OR DOMAIN BINDING 
ON THE MEN OF THAT DOMAIN, WHEN THEY ARE DWELLING 
OUTSIDE ITS TERRITORIAL LIMITS? 

1 . There are four ways in which an y person may be related to a 
given domain or diocese: first, as a permanent inhabitant 1 thereof, 
actually living and residing therein ; secondly, at the opposite extreme, 
as one who has neither of these relations with the domain in question; 
thirdly, as a permanent inhabitant of this domain, having his domicile 
therein, but dwelling abroad at the time; fourthly, as being present in 
the said domain, but having neither domicile nor origin therein. 

There is no occasion for dispute with regard to the first and 
second situations. For, as to the first, what was said in the preceding 
Chapter 2 has special application, since all the elements necessary for 
the actual status of a subject and consequently for the binding obliga- 
tion of law are present in this first case. In the second situation, on 
the other hand, it is clear that there is no possibility of legal obligation, 
because there is no title existing under which the status of a subject 
may be imposed. But in connexion with the third and fourth, there 
are two doubtful questions which must be discussed. 

2 . The first question is stated in the title of this Chapter. There 

is indeed cause for the doubt indicated therein, since the subject, 
The reason for the although he is actually living or travelling outside the 
douM - boundaries of his own state, always remains a subject, 

as long as he does not change his domicile, and since we have already 
said 3 that the law binds all subjects and all parts of the community, 
wherefore the law is binding, even in the case in question. The con- 
firmation of this view is drawn, first, from an argument based on [the 
absurdity of] the converse supposition : for an inhabitant of another 
kingdom, while dwelling in this one, is not bound to observe the laws of 
the latter kingdom, a fact which seems to be expressly defined in the 
Decretals (Bk. V, tit. xxxix, chap, xxi); and therefore, he must be under 
the obligation of observing the laws of his own domain, since if he were 
not so bound he would be freed, solely on account of his absence, from 
the obligation of obeying the laws of either country, an assumption 
which is evidently absurd. 

The second confirmation of the same view is that if a bishop 
makes a rule for the diocese in question, ordering for example that all 
persons subject to him, who enjoy a benefice within that diocese, must 
reside therein during a given period of time under pam of a given 

1 [ incola . — Tr.] 2 [Not included in these Selections. — Tr.] 

3 [Bk. Ill, chap, xxxi of De Legtbus, which is not included in these Selections.— Tr,] 
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punishment or censure, then he so binds the holders of such benefices, 
wherever they may be, that if they do not return to the diocese within 
the prescribed time, they incur the said penalty or censure, as a general 
rule, apart from ignorance of the order on their part, or inabdity to 
comply therewith. Hence, a provincial statute is binding upon those 
belonging to a diocese, even while they are travelling elsewhere; and 
therefore, the same is true of any similar law. 

3. Nevertheless, it must be stated, that no law is binding outside 
the limits of the territory of the superior or prince by whom it is 
Th a , decreed; so that the inhabitants of that country, 
ciusio^thilVthe generally speaking, do not sin if they violate the law 
opinion commonly J n question while they are outside this territory. Such 
is the common opinion of the Doctors on the Sext 
(Bk. I, tit. n, chap, ii) and on the Decretals (Bk.V, tit. xxxix, chap, xxi) ; 
of Sylvester (on word excommunicatio, Pt. II, no. 7) ; as also of Angelus 
de Clavasio and the other summists (on word lex) ; and of Covarruvias 
(on Sext , Pt. I, § 10, no. 3). This conclusion is derived from the 
passage in the Sext already cited (Bk. I, tit. n, chap, ii), in which it is 
stated that one who is living outside a particular diocese and disobeys 
a law made by the bishop thereof, does not therefore incur the sentence 
imposed by that law. However, the reply may be made that in the 
passage under discussion, the reference is not to the binding authority 
of the law, but rather to the censure, and that in the latter case the 
principle involved is different ; for the imposition of a censure pertains 
not to the directive, but to the coercive power of the law, and 
therefore is not a practice to be extended outside of the territorial 
limits, since the superior or judge may not punish outside of the 
territory, although he may issue orders and impose obligations. This 
would appear to be the meaning of the Pope when he adds, m explana- 
tion of the above-mentioned passage (Sext, ibid), these words : ‘ since 
he who pronounces judgment outside the territory [of his jurisdiction] 
may be disobeyed with impunity’; for pronouncing judgment is the 
same as passing a sentence. Nevertheless, the intention of the Pope 
was doubtless to assert that the statute involved was not [actually] 
violated by the subject in such a situation; that it is for this reason 
that the subject does not incur a censure; and that, therefore, even the 
directive force [of the law] would not be binding in the said situation. 
Moreover, the person who does not obey the statute, under the cir- 
cumstances supposed, is not contumaciously disobedient to the Church ; 
and this in turn is an indication that the person in question is not bound 
by that statute, even with respect to its directive force. The truth of 
the antecedent is evident, since if the said subject were contumacious 
he might accordingly be excommunicated, and consequently would 
incur a legal censure. For excommunication, to follow the more 335 



Chap XXXII] Effect of Municipal Laws on Citizens living away 397 

probable opinion, may be inflicted upon an absent subject, even 
though he be dwelling in foreign territory, provided a sufficient cause 
for censure is assumed to exist; and contumacy is a sufficient cause, 
according to the passage ( Matthew , Chap, xviii [, v. 17]): ‘If he will not 
hear the church, let him be to thee as the heathen and publican’. There- 
fore, just as [liability to] a censure does not bind an absent person, 
neither does a law. It clearly follows that, although the statute in 
question may have been published without any provision as to censure 
or penalty, but simply with the force of a directive law binding in con- 
science, nevertheless, it will not be binding upon absent subjects, 
since its power to lay an obligation upon the conscience is not 
enlarged by reason of the censure [of the court]. For the imposition of 
a censure rather assumes the existence of jurisdiction and the power to 
bind; and when a censure is attached, the jurisdiction [of the law] is 
not for that reason extended 1 or restricted. Thus, from the text 
cited, the best argument may be drawn as to any law proceeding 
from a power limited to a definite territory; and whether this law be 
ecclesiastical or civil, the same conclusion in due proportion holds true. 

4. But all the authorities do not agree as to the rational basis for 
the assertion in question. 2 For some explain the fact stated, by 
referring it to the intention of the legislator, on the ground that he 
intended merely to bind the subjects living within his own territory; 
wherefore these persons say that the conclusion which we have laid 
down is true only if the law is couched in general terms, since in that 
case, no other — that is to say, no more extensive— intent on the part 
of the lawmaker, is expressed; and, therefore, if the legislator declares 
in explicit terms that he wishes to bind [all] subjects, wherever they 
may be, then — according to those [who favour the opinion above set 
forth] — the law is binding even upon subjects outside the territory. 
Thus the persons who hold to the said opinion limit the aforemen- 
tioned statement in the Sext, (Bk. I, tit. 11, chap. ii). In favour of the 
view in question, Bartolus (on Code, I. i. I, nos. 44 etseq.) is usually 
cited. However, this stand, as ascribed to Bartolus, is criticized by 
Panormitanus (on Decretals, Bk, V, tit. xxxix, chap, xxi); Navarrus 
(. Enchiridion , Chap, xxvii, no. 272); Sylvester, ibid , [Sect. 3]; 
Covarruvias, ibid., [Sect. 3] and all the other authorities. And 
the matter is made entirely clear in that passage of the Sext, ibid., 
wheie the Pope states the reason for his proposition, as follows: ‘since 
he who pronounces judgment outside the territory [of his jurisdiction] 
may be disobeyed with impunity.’ These words indicate a defect not 
merely of will, but also of power, a fact which is self-evident and which 
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1 [Reading eUendalur for eUenualm — Tr.] 

2 [i.e. ‘no law is binding outside the limits of the country of the lord or prince bv whom it is 
decreed &c. Cf. supra, § 3, p 396 .— Tr.] 
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is, moreover, corroborated by the Digest (II. i. 20), whence the assertion 
in question has been taken, the commentators being commonly agreed 
upon this point in connexion with the latter passage, also. 

Therefore, the true reason for the statement under discussion is 
that the jurisdiction of any one state or particular prince does not 
include the power of making laws which shall be valid outside the 
state or kingdom ; a fact which I have elsewhere expounded more fully, 
in a passage where I have treated of other phases of this matter (Vol. V, 
De Censuris Ecclesiasticis, Disp. V, sect, iv 1 ), which pertain more 
especially to censures. Neither is this reason entirely alien to the mind 
of Bartolus; for he touches upon it in the place cited, [on Code, I. i. 1, 
nos. 44 et seq.] and draws this very conclusion from the Digest (I. i. 9), 
in which [civil] law (lex) is defined as the particular law (ius) of any 
given state. 2 Therefore, just as in philosophy we are accustomed to 
say that an action does not continue outside its sphere of activity, 
owing surely to a defect of power and not of will; even so the activity 
of jurisdiction in the making of any law is limited to a specific terri- 
tory, and hence that law is not binding outside those territorial limits. 
Therefore, it is clearly to be inferred that the lawgiver cannot bind 
a subject outside the existing boundaries of the state, even if he has 
a decided intention of doing so, and expressly states that intention in 
the words of his [law]. 

5. But we must interpret the foregoing as referring to the peculiar 
directive obligation imposed by law upon the con- 
punish a delinquent science, for this is the proper and immediate effect of law. 
subject outside of If however, one is discussing coercion by means of 
a penalty, it is the opinion of the jurists that when a 
subject has committed a crime outside of the state, the prince may 
inflict upon him the punishment imposed by his own law for his own 
territory, provided that the penalty is not imposed ipso iure, but is 
still to be imposed, and provided that the crime thus committed outside 
the realm is later punished within that same realm. Thus Abbas 
[i.e. Panormitanus] (on Decretals , Bk. V, tit. xvir, chap, i, no. 8) 
teaches; and indeed it will be found that this is all that Bartolus 
meant in the passage cited, if that passage is carefully read. 

The reason for the opinion above set forth is that under the 
conditions specified the penalty is imposed not outside the territory 
in question, but within it; for it is assumed that this punishment must 
be imposed by human agency, and judges do not inflict punishment 
upon or exercise power over those who are dwelling outside the territory, 
but do so only when the latter return to the country. This view, 

1 [Not Included in these Selections. — Tr.] 

2 [Su&rez wrote ; , . . Lex dicitur tus propytum amtatts The Digest ( loc . cit ), has : Quod quisque populus 
ipse sibt tus constitint, id ipsius proprium civttaiis est vocalurque tus civile , quasi tus propnum ipsiits 
civitatis. The point of the reference is that the Digest recognizes particular law. — Reviser.] 
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then, is not in conflict with the Sext (Bk. I, tit. n, chap, ii): for, 
in the first place, it has reference [only] to statutes accompanied by 
a sentence of censure, through which sentence the censure is inflicted 
ipso iure; and, furthermore, that kind of a statute necessarily 
supposes and requires a peculiar power to lay a binding obligation 
upon the conscience, rendering the transgressor contumacious and 
worthy of censure. By the same token, the reason set forth in the Sext 
{ibid.) does not conflict with the limitation in question, since a legal 
precept designating the penalty to be imposed even for a crime com- 
mitted outside the limits of the state, and the execution of that precept, 
are not equivalent to ‘pronouncing judgment’ outside the territory 
[of the lawmaker]. 

336 6. Hence, also, we clearly see the rational basis for this difference 

between a law imposing punishment ipso facto , and a law merely 
declaring a punishment that is to be imposed. For the first kind of law 
of itself inflicts a penalty and thus necessarily extends its binding 
character and power of execution outside its own territory; and this it 
cannot do otherwise than by obliging the guilty person to execute the 
penalty upon himself, which is impossible, as has been proved. For if 
the law in question cannot compel one to, or restrain one from an 
action, much less will it be able to compel one to the execution of the 
penalty. Whereas a law which imposes a penalty that is to be inflicted 
by a judge, is by the very nature of the case, a statute binding the 
judge to act in accordance with it, rather than a statute binding upon 
the criminal; and the judge dwells within the territorial limits of the 
state. The objection may be raised that the [guilty] subject is also 
bound in conscience to submit to the punishment in question. Our 
reply is that the said subject, strictly speaking, is not bound by this 
law until after sentence has been passed, when he is assumed to be 
already within the limits of the state. 

Hence Panormitanus has rightly noted that it is necessary not merely 
that any crime punishable by such a law should be evil because it is 
forbidden by the law in question, but also that the supposition should 
exist that the deed is essentially evil, or in some other way sufficiently 
forbidden. For that law, as has been proved, can not itself prohibit 
the deed, outside of the limits of the state; and therefore it can not 
designate any penalty for the same, unless the deed is for some other 
reason assumed to be evil or sufficiently prohibited. 

7. As to the reason for the doubt which was mentioned at the 
A reply to the argu- beginning [of this Chapter] 1 we may reply, in accor- 
ments to the con- dance with what has been said above, that a subject 
trary- living outside the territorial limits of the state, 

although he does not lose his status as a subject in the essential sense 

1 [Vide Section a, p. 395 . — Tr.] . 
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— or basically, so to speak — does nevertheless lose that status, in a 
temporary sense; that is to say, he ceases to exercise it in relation to the 
laws of his country, since he is living beyond the range of their 
[normal] operation. 

However, in the first confirmation of [the view set forth in 
Section 2 of this Chapter], it is pointed out that a certain difficulty 
exists in connexion with the interpretation of a statement in the 
aforesaid Chapter xxi [. Decretals , Bk. V, tit. xxxix, chap, xxi], which 
pertains rather to the following point. Briefly, th'en, I answer that the 
statement in question refers, not to a statute or law, but to a general 
sentence, or a personal and temporary precept. As to the difference 
arising from this fact, and the reason therefore, I shall speak presently 
of these points. 

8. In regard to the second confirmation [of the above-mentioned 
view], the Doctors add certain limitations to the proposition stated 
[in connexion with the said confirmation]. This may be deduced from 
Sylvester, [on word excommunicatio, Pt. II, no. 7] and from Angelus 
de Clavasio (on word excommunicatio, Pt. I, no. 10), who reduce the 
limitations to this principle : that, outside of the territory in question, 
no one is bound when the agent, and the object of the operation, and 
the action itself, are entirely without the limits of the state. Whence it 
is to be inferred that if the agent is outside, while the object with 
respect to which he offends is inside, then the obligatory force of the law 
may be applicable. Covarruvias, however, explains this limitation in 
different words, although their ultimate significance may be the same; 
for he says that a law is not binding outside the limits of the state, unless 
the subject-matter of the law has in view the welfare of that same state, 
that is to say, the avoidance of injury or harm to it, or some similar 
purpose. 

In my opinion, this is the true doctrine. I have explained it more 
fully in a passage already cited [Vol. V, De Censuris, Disp. V, sec. iv] 2 ; 
and from the statements made there, I infer that, strictly speaking, 
the proposition in question is not limited by the said doctrine, since 
offences contrary to a law of the sort under discussion should be con- 
sidered as having been committed, not without, but within the terri- 
tory [of the lawmaker]. For if the law is, for example, affirmative, 
directing that some act be performed within the state, the failure to 
observe this law is considered to have occurred where the prescribed 
act should have been performed, since one would seem to perpetrate 
an offence in that place in which he fails to do what he ought, just as, on 
the other hand, he would seem to sin wherever he does what he should 
not have done. This analogy is borne out by a statement in the 

1 [This marginal reference to Sylvester incorrectly appears after Covarruvias in the Latin text.— T r.] 

4 [Not included in these Selections . — Tr.] 
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Digest (L. xvii. 1 2 1 ). But if the law be negative, and if its transgression 
shall result in an injury to the state, then the offence is clearly con- 
summated in that state : even as a person corporally outside the limits 
of the state or kingdom would, if he shot an arrow and thus killed a 
man within those boundaries, be clearly held to have sinned in the 
territory of the said state, thus transgressing the law and incurring, in 
consequence, a liability to the censure, if the latter should be provided 
for by the law in question : all of which I have said m the passage cited 
above. These remarks, then, are applicable to the second confirmation, 
and constitute a sufficient comment upon it. 

9. There may be some doubt as to whether the same assertion 
may be made with respect to exempt localities when they are otherwise 
The same assertion, enclosed within a state. But this doubt occurs more 


due proportion be- frequently in connexion with the canon, than with 
made with 'respect the civil laws; and, besides, I have treated of the 


to exempt locah- question sufficiently in the place above-mentioned \De 
enclosed within a Censuris, Disp. V, sect, iv]. 1 Therefore, I shall simply 


state. 


state that the same assertion does indeed hold true 


with respect to localities of this kind; a reply which is, as I have said 
in the aforesaid passage, the common solution of the question. This 
opinion is held also by de la Palu (on the Sentences , Bk. IV, dist. xviii, 
2d part of quest. 2, art. 2) and by Gabriel thereon (on the Sentences, 
ibid., concl. 6), by Antoninus ( Summa , Pt. Ill, tit. xxiv, chap. Ixxv, § 1) 
and is supported by the Summa Rosella 2 (word excommumcatio , Pt. VII, 
337 § 3), the Aimilla 3 ([word excommunicatio,] No. 30) and by the canonists 
(on Sext, Bk. I, tit. xvi, chap, vii and on the Constitutions of Clement, 
Bk. V, tit. vii, chap. ii). The same view is supported by the laws above 
cited, in so far as it may be inferred from them that a prelate cannot 
exercise his jurisdiction within the exempt territory, a limitation which 
applies to every superior. From this fact, we draw the conclusion that 
the exempt locality, in so far as jurisdiction is concerned, is considered as 
outside the [enclosing] state ; since, except in cases expressly mentioned 
in the law, an ordinary superior of the said state may not execute 
therein any act of jurisdiction, and the act of binding by a statute 
or law, in the place exempted, is an exercise of jurisdiction in that 
place; as is evident from the Sext (Bk. I, tit. 11, chap, ii), already 
cited. Therefore, the same argument exists in regard to the exempt 
locality; and to that locality one may well apply the principle under 
discussion, namely, that ‘he who pronounces judgment outside the 
territory [of his jurisdiction] may be disobeyed with impunity.’ 
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ARE THE MUNICIPAL LAWS OF A GIVEN DOMAIN STRICTLY BINDING 
UPON ALIENS WHILE THEY ARE LIVING WITHIN THAT DOMAIN ? 
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1. I have treated of this question at length in Vol. I, De Religions, 
Tract. II, bk. n, De Festis, Chap, xiv, 1 in connexion with the precept 
for the observance of festivals ; and therefore, avoiding repetition in the 
present context, I shall note briefly the points which I there set forth 
and shall add certain observations more suited to this passage. 

Three elements, then, must be distinguished in every law: first, 
its binding force with respect to the conscience, which I call its 
Three elements are directive force; secondly, its coercive force, by means 
to be distinguished of which one may be punished according to law; and 
in law- lastly, the force by which a definite form is laid down 

for contracts and similar legal acts, so that it sometimes happens that 
an act otherwise performed is not valid. The question placed at the 
head of this Chapter will be considered in relation to these three points, 
since they present their own difficulties. 

2. Regarding the first element there are various opinions, which 
I have set forth in the place cited [De Religione, ibid.]. 1 

Those who hold to the first opinion absolutely deny that a person 
may be bound by the laws of any place, unless he has a fixed and perfect 
The basis of the domicile therein. In favour of this view, I have cited 
negative opinion. as authorities, in the passage already referred to, de la 
Palu, Medina, Archidiaconus, Hostiensis and others; but I myself have 
rejected the view as improbable. 

According to the second opinion, the laws of a locality are binding 
upon those aliens who are permanent residents of that locality to the 
_. . extent, at least, of establishing a quasi-domicile therein; 

but this binding force does not hold with respect to 
other persons living in the said locality for a brief season, or passing 
through it. I have cited Felinus, Antoninus and others, in support 
of this opinion. 

However, the basis of both views is very nearly the same, namely, 
that non-resident foreigners are not subjects ; for the status of subject, 
in so far as concerns the direction of conduct, and binding obligation, 
is acquired only through domicile, or, at least, through quasi-domicile. 
Proof by means of In addition to this argument based on reason, [certain 
examples. supporters of the theory stated above] cite the example 

of unbelievers who are not bound by the laws of Christians, although 
they live among the latter; the example of members of religious orders 
in relation to secular persons ; and that of novices in relation to pro- 

1 [Not included in these Selections— Tr ] 
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fessed religious. But I shall pass over these instances, since they are 
not pertinent ; for they have to do not only with those who pass through 
a territory, but also with those possessing a fixed domicile in it. Of these 
cases I shall speak later (Bk. IV, last chapter). 1 

The confirmation [of the theory in question] may be derived from 
the disadvantages [which would result if the opposite were true]; for, 
in that case, unbelievers when passing through Christian territories 
would be bound to observe the laws or rites of Christians, abstaining 
from meat on the days when it is prohibited, and so forth, which would 
be absurd. Moreover, the monks residing in the territory in question 
would be obhged to observe the synodal fasts, and such an obliga- 
tion would be a grave burden, since they have many other fasts of 
their own, which the laity are not bound to observe, according to the 
decrees of the regulars. It would also follow that a religious of a given 
province is bound to observe the fasts, festivals, and laws on similar 
matters, peculiar to another country, when he is a guest therein, even 
if these regulations are not common to his whole organization. And in 
like manner, a novice would be bound to observe the rules of a religious 
order as long as he dwelt in the house of that order. But these 
suppositions are not acceptable. 

3. Nevertheless, it must be asserted that the law of a locality is 
binding in conscience upon aliens and guests as long as they dwell 
The law of a tern- therein, and in the same way as upon the permanent 
tory is binding m inhabitants. This is the common opinion of those 
aHens^'whiie Uiey who have interpreted Code , I. i. 1 and Decretals , 

live therein, and in pj c< V tit. XXXIX chap, xxi, especially Innocent [IV], Innocent, 
the same way as TT . , ^ r . r . . / , J" i Hostiensis. 

upon permanent in- xlOStlCHSlSj <1110. x 5 It IS brOllgilt OUt ciiSO Panormitanus. 

habitants. m a p ass age of the Sext (Bk. I, tit. n, chap, ii), on which 

Geminiano and Sylvester (word excommunicatio , Pt. II, no. 4)have com- Gemimano. 
mented fully; and I have likewise referred to many others in the place S>1 ' ester 
cited. I have verified this same opinion by citing the authority of 
Augustine and the custom of the Church, as well as by various arguments . Augustine. 

The true reason, however, is that a law is made for general applica- 
tion within a given territory, as we assume, and is therefore binding, 
for the period of their residence, on all persons actually living therein. 

The deduction is proved, first, because from the standpoint of 
338 it is necessary to the final cause it is morally necessary for the good 
duct^n'wi^bfcanty government of a province, locality or territory that 
that aliens, while the laws made for the same should have this [uni- 
that loclii^shaJi versally binding] effect ; for it is necessary to peace and 
conform to the cus- good conduct in that locality that aliens should con- 

itsTeopMes d t U scan- f ^ orm t0 t ^ ie customs of conduct of its people, as 
dais result. long as those aliens live with the people in question; 

1 [Not included in these Selections— Tr.] 
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a fact which is frequently indicated in the Decretum (Pt. I, dist. xir, 
can. iv; Pt. I, dist. vm, can. ii; Pt. II, causa xvi, qu. vii, can. xxii), and 
which experience makes sufficiently clear. For otherwise, disputes and 
scandals would result. Therefore, since laws are established with a view 
to the common welfare, peace and good conduct of the country, it 
is necessary that they should possess the [universal] force in question. 

Secondly, the same conclusion may be proved from the stand- 
point of the efficient cause, that is to say, from the standpoint of the 
legislator’s power. For every civil governor has the power necessary 
to preserve his state and to safeguard its morals; therefore, he has 
also the power to make laws which are binding upon all living within 
his domains ; since it is on this ground that he is empowered to punish 
aliens who commit crimes therein ; hence, by reason of these faculties 
he possesses [likewise] the power to bind by his laws all persons engaged 
in activities within his realm, in so far as such an act of compulsion 
is necessary to the welfare of his realm. 

4 . Thirdly, the same truth is evident from the standpoint of the 
aliens, since there are grounds sufficient to justify their subjection to 
such an extent that they may be bound by the laws of the territory; 
Proof Of the above th . is de S ree of subjection is all that is required, 
proposition, from Therefore, the truth of the major premiss is evident 
the aifens dp ° int ° f P artd 7 because power in the sovereign and subjection 
in the governed are correlative, and we have proved 
the existence of the power in the prince, so that there is a correspond- 
ing subordination in the other extreme; and partly in view of the fact 
that, just as this obligation is (as it were) transient and relative, even so 
a temporary subjection (so to speak) is sufficient therefor, the sole 
requirement for that subjection being actual sojourn and presence, 
even though the sojourn may be of short duration. For just as a man 
in changing his domicile from one place to another by this very act 
manifests his will to be bound permanently by the laws of that new 
territory, or else becomes bound in consequence of his act and despite 
his will to the contrary; even so any person who wills to sojourn in a 
given, locality for a brief time, by that very act manifests or should 
manifest a will to subject himself temporarily to the government of 
that territory, in everything relating to general habits of conduct and 
laws. This statement is confirmed by the converse argument. For an 
inhabitant of any territory, withdrawing from it for a brief period, 
at once and throughout that period ceases to be bound by the laws 
thereof, according to the argument of the preceding Chapter; and 
consequently, during that time, he is not actually a subject. Hence 
the converse will also hold true; for the principle is the same, and 
equity demands that in both cases equality — that is to say, due 
proportion — shall be observed. 
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5. The basic argument of the contrary opinion has been refuted 
by the foregoing remarks. For we have already proved that in the 
The reply to the case posited neither jurisdiction nor subjection is 
basic argument of lacking, and we have elsewhere demonstrated (De 
the contrary opinion. Q ensur { S) Disp. V, sec. iv) 1 one by one the following 

points : first, that a quasi-domicile is sufficient to establish the obliga- 
tion in question; secondly, that a sojourn of a few days will suffice; 
and finally, that the said obligation should be extended in a propor- 
tionate degree to travellers remaining for a brief period in a guest- 
house. Moreover, what we said in that same passage, with respect to 
the law on the observance of festivals may well be extended to all laws, 
including those of a civil nature, with which, also, we dealt there in 
passing, but at some length. 

It may furthermore be added incidentally that this doctrine is 
applicable to religious persons who are pilgrims or guests in alien 
T . . . . „ provinces or religious houses, in so far as relates to 

doctrine may be ap- the peculiar regulations or those provinces or houses, 
plied to persons of j mention this fact, because some writers hold that 
persons or a religious calling, when travelling, are 
exempt from such regulations on the ground that they have no terri- 
tory of their own, since the spirit of religion may be [considered as 
being] diffused throughout the whole Church. But this fact does not 
prevent the religious from having their own domiciles, according to 
the argument in the Sext (Bk. V, tit. vii, chap, i) ; and as to the point 
in question, the separate monasteries and provinces may have their 
own observances. We hold, then, that aliens are bound by these, for 
the time that they remain in such surroundings, due proportion being 
observed; for the principle involved is the same [as that in the case of 
the permanent residents], unless religious custom itself concedes to 
the aliens some particular exemption. 

6. Finally, it is evident from the foregoing that certain persons 

„ , have been mistaken in saying that aliens are bound to 

Not merely on ac- , i i j j i i - 

count of scandal are observe these Luvs, merely to avoid scandal tor this 

fa ienS f th n t the * s not; true< If it were, they would not, in the absence 

buTalso because of of [possible] scandal, be bound in an absolute sense 

the laws themselves anc ] ] n secret, to obey these laws. Therefore, it must 

aliens are m a suffi- be stated that, although the occurrence of actual 

cient state of sub- scandal accidentally increases the obligation, never- 

Jectlon theless, scandal is not therefore the true basis of the 

obligation; on the contrary, it is at most an occasion or motive which 

impels the legislator to make the law. But the obligation to obey 

this law does not lapse even if the particular motive does lapse; just 

as the carrying of arms in a given place or at a given time is 

1 [Not included in these Selections — Tr.] 
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forbidden in order that quarrels may be prevented, and women are 
forbidden to adorn themselves in this or that specified way, that 
scandal may be -avoided, while nevertheless, after the laws have once 
been established, the obligation to abstain from these acts exists not 
merely on account of the scandal, but fer se, by reason of the laws 
themselves. So it is in the case under discussion; for the necessity of 339 
avoiding scandal and of maintaining morality within a state may cause 
the making of laws for all who are living in that locality; and, accord- 
ingly, after the law has been made, aliens are bound to conform thereto, 
not only for the sake of avoiding scandal, but also because of the law 
itself and because they are in a sufficient state of subjection, as has 
been explained. 

7. But one may ask whether a law for any state or territory may be 
made which is binding only upon the aliens dwelling 
“ J ' ' T ' therein. For Innocent [IV] says (on Decretals, Bk. V, 

tit. xxxix, chap, xxi) that such a law cannot bind non-resident foreigners 
unless it is formulated in general terms, and is binding fer se upon the 
inhabitants and concomitantly (as it were) upon the non-residents. It 
may be that Innocent was influenced by the fact that the principle of 
uniformity, and of the accessory which follows upon the primary 
factor 1 would apply in the latter case; whereas this principle could 
not be applied if the law related only to non-resident foreigners, who, 
essentially and directly, are not subjects of the commonwealth or 
prince in question. 

Nevertheless, I think that the contrary opinion is true — a view 
which Hostiensis supports, on this same passage 
[. Decretals , Bk. V, tit. xxxix, chap, xxi, no. 7], also; 
Panormitanus, more decidedly; and Sylvester, too. The principle, 
however, is the same, applied in due proportion; for it concerns the 
general welfare of the state or commonwealth to regulate the manner in 
A law may be enac- which non-residents shall conduct themselves while 

binding* if on* such t ^ iere > an ^ to determine the means necessary for this 
aliens as reside end. Otherwise, the state would not be sufficiently 
therein when such a p ro t ec ted. Nor can such power reside in any source 
the common wel- other than the state itself or its governor, since the guar- 
fare ' dianship and care of the locality have been entrusted to 

him. Therefore, just as the said non-residents have a peculiar mode of 
living, that is to say, of being located in a given place, so in many 
matters they may require special statutes. Hence, they may be bound 
by such statutes; since they are constituted subjects to this extent 
by the mere fact of their sojourn, as we have already pointed out. 
But we assume that these laws must be just, and suitable, not only 

1 [An example of this maxim would be a promise confirmed by oath The oath is accessory , the 
promise is the primary factor or principal. If the promise lapses, the oath lapses also.— R eviser.] 



Chap. XXXIII] Are Municipal Laws Binding on Resident Aliens? 407 

to the locality in question but also to the non-residents themselves, 
observing a due proportion between the two; for thus the said laws 
will satisfy every qualification for placing those non-residents under 
a valid obligation. 

8. On the second point, regarding coercive force, that is, the 
question of whether by that force also a law is binding upon foreigners 
On coercive force- — * n °^ ier words, upon non-resident aliens — a special 
the reason for the reason for doubt is derived from the Decretals (ibid.), 
douL t ’ in which the following question is raised : when a bishop 

issues in his diocese this general decree, ‘If any one shall be guilty of 
stealing, let him be excommunicated,’ 1 will the decree be binding upon 
aliens ? To this the Pope replies that it is binding only upon the 
subjects of that bishop, a reply for which there can be no other reason 
than the fact that the bishop does not have coercive power over aliens, 
but has it only over subjects. 

The Gloss thereon [on Decretals , ibid.) replies, as to this point, 
that such a decree of excommunication applies to foreigners, not as 
The reply contained suc ^i but in so far as they have become subject by 
in the Gloss is re- reason of their offence; and accordingly holds that the 
jected ' text [of the Pope’s answer] must be interpreted as 

referring to those who are subjects by whatsoever title. However, this 
explanation in reality inverts the force of the Pontiff’s response, and 
renders it frivolous and absurd. For that is the very point at issue, 
namely, whether the said aliens are subject by reason of their offence, 
hence [the Pope] is speaking of subjects, not m the sense employed 
[by the Gloss], but in that in which inhabitants are designated simply 
as subjects. Furthermore, a certain inconsistency is involved in the 
reply quoted from the Gloss. For in a case of punishment by excom- 
munication, the proximate reason for the subjection of the offender 
cannot be the fact that an offence has been committed in a given place; 
on the contrary, one must necessarily assume the existence of an 
obligation to obey the prelate of that locality, since for excommunica- 
tion there must have been contumacy in regard to the Church, and 
since an offence against the natural law, as such, is not a sufficient 
ground. This being the case, as I presume from the very nature of the 
question, a condition of subjection existing before the commission of 
the offence must consequently be assumed, from which subjection 
arises the obligation of obeying a law embodying a given prohibition 
under pain of excommunication. Hence, since the discussion in the 
text concerns this censure, aliens may not be classed as subjects by 
reason of an offence, but are termed thus, because they were inherently 
subjects, before the law or offence in question existed. So also 
Panormitanus and others interpret this same text [on Decretals , ibid.), 

1 [This quotation, as given by Su&rez, vanes slightly from the text of the Decretals. — Tr.] 
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admitting, in consequence, that aliens are not included under the 
censure when it is imposed in a general decree. 

9. Nevertheless, it must be admitted that a law made for a given 

territory does apply, even as to its coercive force, to non-resident 
The opinion Of the foreigners who linger therein; that is to say, such 
author. foreigners may be punished in that territory for the 

transgression of the said law, either through a judge, or through the 
force of the law itself, if the latter carries with it a penalty, ipso facto. 
This is the opinion of the authors cited above, as well as of the com- 
mentators on the Decretals (Bk. V, tit. xxxix, chap. xxi). The reason 
is evident, since the same title of subjection, or power, is operative 
in regard to this coercive force, as that which was shown to be valid in 
regard to directive force. Indeed, directive power would not be effica- 
cious unless coercive power were annexed thereto. Besides, if an alien 
is bound, essentially and in conscience, to obey the law of a particular 
state, then, by transgressing that law he commits an offence in that 340 
territory and against that state; and therefore, by reason of this offence 
also, he remains subject to the coercive power of the common- 
wealth in question, according to an Authentica on the Code, III. xv 
[Novels, LXIX, chap. i]. 

10. However, the following limitation is usually added: that the 
non-resident foreigner shall not be superior in rank to the author of 
the law in question, since no superior can be subjected to an inferior 
by coercive authority. For instance, if a bishop should impose a pro- 
hibition upon his clerics under pain of excommunication to be in- 
curred ipso facto, and if his metropolitan should act contrary thereto, 
even in the bishopric of the former, that metropolitan could not [by 
this act of disobedience] incur the penalty of excommunication. This 
fact is noted by Sylvester (on word excommumcatio, Pt. I, no. 9) and 
by Panormitanus, on the Decretals (Bk. V, tit. xvn, chap, i, no. n 
[no. 12]), the latter touching upon the same point elsewhere (on 
Decretals, Bk. II, tit. n, chap. xx). 

Soto also expresses this opinion in a passage (on the Sentences, 

Bk. IV, dist. xxii, qu. 2), wherein he extends the rule to apply to 
prelates of equal rank, saying that neither the archbishop, nor another 
bishop, offending within the diocese of a suffragan or bishop, can be 
bound by the censure of the latter. Panormitanus, however, rightly 
asserts that this principle applies to a superior in jurisdiction; for 
although one prelate may be the equal or even the superior of 
another in dignity, while he remains within the diocese of the latter, 
he can be bound by its laws, wherefore he can also be bound by its 
censures or punished on account of an offence committed within that 
diocese. 

This holds true with respect both to ecclesiastical laws and to 
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civil laws, according to an opinion also expressed by Innocent, on the 
Decretals (Bk. I, tit. xxxiii, chap, xvi), and supported by the Digest 
(I. xviii. 3). The reason for this view is that a dignity without juris- 
diction does not exempt the person enjoying that dignity from sub- 
jection because of an offence, just as it does not exempt him from the 
obligation of obeying the law violated ; and therefore, such dignity is 
incidental (so to speak) in relation to jurisdiction. 

The foregoing holds true [only] from the standpoint of ordinary 

law, and on condition that a given person is not [specifically] exempted 

One bishop cannot b 7 reason of the said dignity; for in that case, one 

be punished by an- bishop cannot be punished by another bishop of equal 
other of equal rank. ^ 

On the other hand, when any person is superior in jurisdiction, 
it is clear that he may not be bound by an inferior ( Decretals , 
ibid). Moreover, just as such a superior is not subject with respect 
to coercive power or punishment, neither is he subject with respect to 
directive force or obligation in so far as this obligation exists by 
virtue of a law; for the principle is the same in regard to both sorts 
of subjection, the law itself being dependent upon jurisdiction. 
Whether or not the person in question may be bound for some 
other reason, however, is a point which we shall discuss later, when 
treating of the lawgiver himself; 1 for as to this question almost the 
same principle holds. 

11. Therefore, in answer to the objection made on the basis of 
m , , the Decretals (Bk. V, tit, xxxix, chap, xxi), it must 

The passage cited , , r x . , . 

from the Decretals be said that in that passage the reference is not to 
refers not to a law or a ] aw or to a statute, but rather to a precept or 
a precept or sen- sentence passed by an individual, although it may 
tence passed by an he made in general terms; a fact which is clear from 
muvK.Li,..., the text, and which is agreed upon by all the inter- 

preters thereof. 

But it is necessary to explain the difference between a statute and 
The difference a precept, that is, a general sentence passed by an 
between these. individual. 

Panormitanus thereon {Decretals, ibid), gives the following 
answer: such a sentence operates [only] at the time when it is passed, 
so that it binds only those whom it finds at that time suited to be so 
bound; whereas a law is always operative and therefore always binding 
[even] upon persons who have newly become subjects. 

However, this answer is not acceptable, first, because according 
The explanation t0 Decretals {ibid), a general sentence of the sort 
given by Panormi- described does not include foreigners, even if they are 
tanus is rejected, actually present within the territory affected thereby 

1 [Bk. Ill, chap, xxxr of De Legibus, which is not included m these Selections — Tr.] 
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when the sentence is promulgated; but if a precept or sentence is 
framed in terms of a statute it will apply to foreigners ; and therefore 
a distinction must be drawn [between the sentence passed by an 
individual and the statute], and not merely in relation to persons 
subject at some future time, even if we assume that equal subjection — ■ 
that is, equal presence in the territory affected — exists [in both cases]. 
Secondly, the explanation given by Panormitanus is unsatisfactory, 
because even in relation to the future, the distinction in question does 
not hold good. For if, through a precept issued by an individual, 
sentence is declared in regard to some offence that may be committed 
in the future, such a sentence likewise holds good for that future 
time; it has reference always to that time; and it extends its application 
to persons newly born in the region affected, as well as to those who 
newly transfer their domicile thither, even if the said persons were 
not subjects at the time when the precept was imposed. 

Another point to be considered is that a statute not only pre- 
scribes or forbids, but also punishes of its own force and ipso facto, and 
contains within itself a sentence legally framed; but the obligation 
imposed by the precept [of an individual] extends, no less than does the 
binding force of a legal sentence, to those who, after the first publica- 
tion of such a statute [or precept], come into the territory in question 
and there commit the offence. Consequently, as far as this point is 
concerned, there is the same principle applicable [to a statute, and] 
to a general precept issued by an individual and including a general 
sentence which imposes a penalty, ipso facto, upon future transgressors. 

For if in the case of a statute one takes into consideration that per- 
manence whereby it is always applicable and therefore always binding, 
why shall not the same quality of permanence be considered in the 
case of a precept issued by an individual, which also endures, according 
to his intention, so long as he lives or while he remains in office ? 
And if, on the other hand, in the case of a [violated] statute it is under- 
stood by a fiction of the law that judgment is handed down at the time 
when the offence takes place in a given territory, even if that offence 
is committed by a foreigner who recently has come thither, then why 
will not the same legal fiction hold good of a judgment declared in the 
precept of an individual ? 

12 , Therefore, I maintain that the distinction to be drawn is due 341 
to the differing characters of a law, and a simple precept issued by an 
The difference be- individual. For a law, as I have said previously 1 is per- 
simple '^re cept P etual i w ^ile the precept of an individual is transitory, 
issued by an mdi- a nd easily subject to change. Hence it follows that 
Vldual ; a law by reason of its perpetuity is likened to custom, 

and is held to be well known to all, and laid down for observance by all. 

1 [■Supra, p. 125 , De Legtbus, Bk. I, chap, xu.— T r.] 
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On the other hand, the precept of an individual has not this equivalence 
to custom, nor is custom introduced thereby, since a precept is easily 
changed, nor is it wont to be so widely known; so that a precept of 
itself binds only the inhabitants of a territory, its true and permanent 
subjects; whereas a statute is binding upon all who reside in that 
territory. 

Therefore, another distinction should be taken into consideration, 
namely, that a law (lex) is made for a given territory, since it is the 
‘law of the state’ ( ins civitatis ) as Bartolus said, or ‘law of the territory’, 
( lex territoru), according to Panormitanus, and consequently is binding 
by means (so to speak) of the territory itself ; that is to say, in so far as 
the persons bound dwell within that territory, just as a local interdict 
binds those living in a given locality. On this account a statute, outside 
the territory for which it is decreed, has no binding force over persons 
who are in other respects subject to it, a fact which we have noted 
above. 1 On the other hand, the precept of an individual — that is, a 
personal precept — is directly applicable to the persons of all subjects, 
so that it presupposes subjection and is therefore not binding upon 
aliens even when they are living in the territory affected. On the 
contrary, it may bind subjects even though they are living outside of 
that territory, as I have said elsewhere (Vol. V, De Censuris, Disp. V, 
sect, v), 2 in a passage wherein I made many observations on this diffi- 
culty. Here, however, I have merely attempted to indicate wherein the 
doctrine in question is applicable to all humanlaws, including civil laws. 

13. A third point proposed above [Section 1, this Chapter] is 
whether or not a law prescribing a given form for legal trials, contracts, 
The third [element, or other similar acts, and invalidating those carried 
or source of] doubt. ou t j n an y other form, is efficacious within its territory, 
even over non-subjects. 

Upon this point, it must be briefly said that, in this respect, also, 
the law must be obeyed in its own territory, and that the act in question 
must be adjudged in accordance with that law. Such is the opinion 
held by Bartolus, Jason and others, on the Code (I. i. 1); by Felinus, 
on the Decretals (Bk. IV, tit. 1, chap, i, nos. 2 and 23 et seq,) \ and, with 
excellent comments, by Panormitanus ( Consilia , Pt. II, no. 52), and 
Tiraqueau ( De Iuie Pnmogenitorum , Qq. 46 and 48) The meaning 
of this statement, indeed, is that an alien who makes a will or contract 
An alien making a in a given territory, ought to observe m so doing the 

will or contract form prescribed by the laws of that realm. Therefore, 
ought to ob 
therein the 
prescribed in 
locality where 

a rule which holds also with regard to the other acts mentioned. 

1 [Supra, p 395; chap. xxxu. — Tr.] 2 [Not included in thei,e Selections. — Tr.] 
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The reason for this fact is that the said law is a rule governing the 
act itself, in so far as 1 elates to the power of binding by virtue of locality, 
as I have already pointed out. 1 Therefore, this law obliges all persons 
in that locality to observe also the form of procedure which it pre- 
scribes; and, just as it includes the power to punish, so also it includes 
the power to invalidate. [The truth of] the consequent is made evident 
by the same reasoning [as that applicable to the antecedent], and also 
by the fact that the act in question is subject to the law without 
qualification; and, therefore, that same act is subject in relation to its 
entire validity. The confirmation of this statement is that acts which 
require a certain customary form and solemnity are 
The confirmation. not va pj without the support of law (Digest, II. xiv. 6) ; 

and in the situation described above, the law does not support the act, 
but rather is opposed to the same; therefore, that act will have no 
validity. Finally, in matters and acts of this kind, the local custom should 
be observed; and consequently, the local laws should also be observed. 
This doctrine is supported by those same civil laws to which the 
authors above cited refer at length; and since these laws fall properly 
within the field of those authors, I will not tarry longer over a discussion 
of this point. 

14. However, from the foregoing remarks, we may infer that the 
validity of the acts in question, and their binding force in the court 
„ ... . , .of conscience, must be viewed in accordance with laws 

Hence it is inferred r . , . . ... r . . 

that a positive law of this character; since a positive law nullifying such 

nullifying the vaii- ac tions has the same effect upon their binding: force. 

dity of the act, con- . 1 . . . 0 . 

sequently nullifies 1 he same statement must be made with regard to 

its binding charac- legal trials; for they should be carried on in accordance 

with the form and mode prescribed by the laws of the 

place in which they are conducted; and to these laws, therefore, the 

alien litigant must conform. Otherwise, that is to say, if his actions are 

rendered null by the local laws, he will achieve no valid result. And 

the same holds true with regard to other [acts of a legal nature, on his 

part]. We assume in all cases, however, that the laws are just and have 

regard to the property located in that place, and to the acts performed 

therein; since the said property and acts must be subject, on the 

ground of locality to the jurisdiction of the territory in question, even 

if [the person involved] is not subject thereto inherently and in a 

personal sense, that is to say, not subject in matters apart from the 

locality; all of which the above-cited authors set forth at greater length. 

At this point there arises the question of taxes, and whether a 
In what sense an foreigner is bound to pay them. This point, also, 
a a 6n taxes b ° Und to Inus ^ se ttled according to the principles stated 

" above. For if a tax is owed by reason of property 

1 [Supra, p. 403, § 3, this Chaptei.— T r.] 
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located in a certain place, or an act performed in that place, then 
there will be an obligation to pay that tax, even on the part of an 
alien, generally speaking, and assuming that the tax is a just one. But 
such an obligation does not exist with respect to other taxes, which 
are of a personal nature. On this entire question, I shall have much to 
say in Book V. 1 

1 [Not included in these Selections — Tr ] 
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CHAPTER IX 


ARE THERE OCCASIONS WHEN A LAW, AS A WHOLE, AUTOMATICALLY 
CEASES TO EXIST, WITH THE CESSATION OF ITS CAUSE? 


I . Since a law is essentially perpetual, and is enacted for the sake 

A law is of itself t ^ e comrrmn ityj it is manifestly incapable of lapsing 

perpetual, and it is through the disappearance of its efficient cause. 

enacted for the sake For a ] aw does not cease to exist because of the 
of the community. i i • i- 

legislator s death, nor because his successor dies, a 
point that is clearly demonstrated by our earlier discussion 1 ; and 
therefore, it is not abolished by the mere passage of time, since it 
should [as a general rule] be established as valid, for an indefinite period. 
If, indeed, it is occasionally possible for a law to be enacted with 
reference to a specified period, that is nevertheless an exceptional 
occurrence and such a law carries with it — subjoined, as it were — its 
own abrogation, which is to become effective at the time so specified 
and which comes under another class of annulment, discussed below 
[in Chapter xxv]. 2. 

Again, laws do not lapse from any defect on the part of those for 
whom they are enacted. For a state or a people, viewed as a community, 
is essentially perpetual, persisting through a continuous process of 
succession; and though a given state, or people, may suffer complete 
annihilation, such an event is rare and, practically speaking, does not 
call for consideration. 


Therefore, the only way in which a law can cease to exist is as the 
result of a change in the object to which it relates. This change, in a 
physical sense, may occur in any one of various ways; but for present 
purposes we need to consider only such changes in the subject-matter 
of laws as concern the essential reason for the imposition of the legal 
obligation upon that subject-matter. For, assuming that the said 
reason persists, the [corresponding] law will not cease to exist on the 
ground [of a change in its object]; and accordingly, it will not in any 
sense cease to exist, unless it is repealed, since it is derived from no 
other mutable cause as a factor in its preservation, a point which we 
have made [above, in Book I, chapter x ]. 2 

If, however, a change does take place in the object of the law, that 
object being regarded from the standpoint above specified, then, what- 
ever may be the source of this change, we are confronted by the same 
question, namely: whether or not, by virtue of the said change m its 
subject-matter, the law itself ceases to exist; for this is equivalent to 


1 [De Legibus, Bk. I, chap, xx, which is not included in these Selections. — Tr.] 

2 [This Chapter is not included in these Selections — Tr.] 
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inquiring whether, upon the complete disappearance of its entire 
reason or end, the law also disappears, being altogether extinguished 
and abolished. But I have employed the phrase, ‘upon the complete 
disappearance of its entire reason’. For we are not at this point con- 
cerned with cessation in regard to some particular act, nor with any 666 
similar change of a partial character, transpiring only on one occasion, 
or with respect to a given part of the law’s subject-matter and for a 
given period of time; inasmuch as our discussion of this partial change, 
contained in the preceding Chapter [Chapter viii], 1 2 will suffice. It 
would indeed be possible to consider in this context a different aspect, 
of partial change, either perpetual change affecting some notable part 
of the subject-matter of the law, or temporary change affecting the 
whole of that subject-matter; but I shall deal with these aspects in 
closing. 

2. The other distinction, however, which was also laid down in 
the preceding Chapter 3 (a distinction turning upon the two ways in 
which the [essential] reason or end of a law may cease to exist, namely, 

The cessation may contrary and negative), most emphatically demands 
be either contrary consideration at this point: partly in order that we 
or negative. m ay se e whether or not both [modes] may relate to 

the law as a whole, and partly in order that we may explain which of 
these [modes] leads to the disappearance of the law itself. 

The object of a law, then, is said to alter by contrariety, 3 when- 
ever — as the result of a change in subject-matter or in [external] 
considerations or circumstances — the observance of the law becomes 
unjust, or somehow evil; or if its observance is rendered impossible, 
or at least so difficult and laborious as to be considered impossible for 
practical purposes and with respect to the community as a whole; or, 
finally, if such observance comes to be wholly useless and vain from 
the standpoint of the common good. On the other hand, a negative 
change will take place when the Teason for the enactment of a law has 
departed entirely from the subject-matter thereof, although, despite 
the disappearance of that reason, the subject-matter in itself is neither 
evil, nor impracticable, nor useless, nor unjust, 

3. Whenever there occurs, then, in the entire subject-matter of 
a law, a change resulting in a contrary effect, 4 no occasion for doubt 
A change with con- or argument arises. For all authorities acknowledge 
trary effect* destroys that under such circumstances the law if so facto ceases 
the validity of a law. to ex ; st . inasmuch as these very circumstances divest 


1 [This Chapter is not included in these Selections. — Tr,] 

2 [Not included in these SelecHons. — Tr.] 

3 [The terminology is technical and impossible to translate without circumlocution. Cessation of law 
is said to be conlrana, when its observance would be harmful. It is said to be negatives, when the reason 
for the law has ceased to exist. — Reviser ] 

+ [i-e. an effect through which the observance of the law becomes harmful or impossible. — T r.] 



Chap. IX] Does Law Lapse with Cessation of its Cause P 421 

it of its just character, wherefore it is divested of its character as law, 
since (as we have pften said, quoting Augustine {On Free Will, Bk. I, 
chap, v]) an unjust law is not law. 

The antecedent is clearly true. For a law enjoining anything 
wrong, impossible of fulfilment, or devoid of usefulness for the common 
good, is unjust and null, a point which is made manifest by our dis- 
cussion in Book I 1 ; and as the result of a change with contrary effect 
occurring in the object [of a prescription], the thing prescribed becomes 
wrong, impossible of fulfilment, or useless, as we have already explained ; 
therefore, if a law should continue to exist [after such a change had 
transpired], it would then be enjoining something wrong and would 
thus itself be wrong, or else impossible or useless, wherefore it would 
be unjust. 

Consequently, in the event of such [a change], it is not necessary 
for the prince to revoke the law before the latter can licitly be dis- 
obeyed; nor is it necessary even that the said law be abolished by 
custom, since its non-observance becomes just prior to the introduc- 
tion of that custom; and for these reasons I have declared that the 
law ceases, ipso facto , to exist. This truth is, indeed, self-evident 
whenever the very observance of the law becomes wrong, since the 
continued existence of an obligation to do wrong is inconceivable 

Moreover, the same assertion applies when [this observance] be- 
comes impossible; for no one is bound to attempt the impossible. 
Furthermore, in so far as relates to the community, a virtual im- 
possibility suffices [to dissolve the obligation]. Accordingly, when 
such an impossibility presents itself, 2 the law in question ceases ipso 
facto to exist for the community. Therefore it also ceases to exist for 
individuals. 

The same reasoning is once more applicable when the subject- 
matter of a law becomes useless and vain from the standpoint of the 
common good. For, by virtue of that fact, such subject-matter is 
rendered incapable of imposing a legal obligation upon the community, 
and consequently, incapable also of imposing it upon individuals. 

It is necessary, however, that such a change, effected universally 
in the entire subject-matter of the law, shall be a clear and evident 
There must be evi- fact ; for, in doubtful cases, a law always retains its 
dence of such rightful force and foothold (so to speak) and the pre- 
law can lose its sumption is always m favour 01 the justice ol tne law. 
force - The chief argument in support of this contention is the 

fact that, when the change is not evident and clearly apparent to all, a lack 
of significance and universality in that change is indicated. Therefore, 
in so far as concerns this point, there seems to be no need of additional 


1 [Chapter ix of the De Legtbas, supra, pp. 105 el seq, — Tr]. 

3 [This English clause is an interpretation of a single word, tunc, in the Latin text. — T r.] 
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distinctions as to greater or lesser doubt. On the contrary, certain 
knowledge should be absolutely required, although it will suffice if 
this knowledge is based upon the public and undeviating opinion of the 
people. 

4. Accordingly, we are now confronted solely with a certain 
difficulty in regard to those occasions on which the essential reason 
for the law ceases generally to exist, but in a negative sense only. For 
it would seem that such a cessation does not suffice to destroy the force 
of the law as a whole. 

The first argument in support of this view is as follows: the 
same proportion and relationship apparently exist between the whole 
[reason] and the whole [law], as those which exist between the respective 
parts ; but, when a negative 1 cessation takes place in a particular case, 
in the reason for a law, the obligation imposed by the law does not 
[on that account] cease to exist ; and therefore, when there is a general 
cessation of the reason, the law as a whole is not thereby destroyed. 

Secondly, it is argued that the negative cessation of the reason 
for a law is not manifestly attended by an immediate cessation of the 
will of the prince; therefore, the law does not necessarily pass imme- 
diately from existence. The consequent is clearly true, because it is 
from the will of the prince that the law derives its binding force. The 
antecedent, moreover, has been proved above 2 : for it is possible either 
that the will of the prince may be motivated at the outset by several 
reasons, of which the principal one or the one best known — not the 
whole number — is declared by him; or, at least, his will may be 
motivated by one reason at the outset, while the motivation is con- 
tinued later by a different reason, as we remarked previously in our 
discussion of tributes. 3 

A third argument is this: when the reason or object of a law 
ceases in a purely negative sense, the law can still be observed without 667 
sin; consequently, by virtue of the same binding force, it should be 
observed as long as it has not [positively] been revoked. The antecedent 
is an assumption based on the very meaning of the terms involved. 
The truth of the consequent is proved, indeed, by the fact that under 
the circumstances described no peril is involved in the observance 
of the law, whereas great peril may attend its transgression, partly be- 
cause the cessation of the prince’s will cannot immediately become a 
certainty, and partly because grave moral evils might ensue if so exten- 
sive a licence were granted to the people. 

Finally, one could cite, in support of the same view, those writers 
who declare that a law does not cease to exist although the reason for 

1 [The Latin at this point has illo modo, evidently referring to negating, above.— Til.] 

2 [Supra, pp. 51 el seq.-, De Legibus, Bk I, chaps, iv and v, — T r.] 

3 [I)e Legibus, Bk. V, chap, xm, which is not included in these Selections. — Tr,] 
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the law may disappear. To these authors I have alluded at the be- 
ginning of the preceding Chapter [Bk. VI, chap, via]. 1 

5. Nevertheless, the commonly accepted opinion is that a law 

ceases to exist, when the reason for the law disappears in a general way, 

On what occasions that is to say, more frequently than not in regard 

a law ceases to t0 the community as a whole. 

exist upon the dis- . . . . J ~ r .. . . , 

appearance of the 1 his opinion is, first of all, the view of those persons 
reason for the law. w ho aS s e rt that, when the reason for a law disappears 
in a particular case (even though this cessation be purely negative), 
the obligation imposed by the law also disappears, in so far as con- 
cerns that particular case. For these same authorities are compelled, 
a fortiori , to make a similar assertion with respect to total cessation. 
Accordingly, we may cite Panormitanus, on the Decretals (Bk. Ill, tit. 
xlix, chap, viii [, no. 38]) in support of the said opinion. Innocent, 
Antoninus and other writers mentioned in the preceding Chapter 1 
clearly indicate, in their comments on this passage, that they support 
the same view. The point is more clearly made, to be sure, by Peter 
Ledesma ([7 heologiae Moralist Pt. II, chap, iv, qu. xvii, art. 2, 3d 
doubt, ad 4 and qu. xviii to 12th doubt after the second conclusion, 
and 14th doubt after the third conclusion), and by Covarruvias (on 
Decretals, Bk. IV, pt. 11, § 9, no, 8 and ibid., Bk. Ill, tit. xxvi, chap, x, 
no. 9) where he cites Fortunius ( De Ultimo Fine Utnusque Iuris 
Canonici et Civilis, Illat. xv and xvi). Castro (De Potestate Legis 
Poenalis, Bk. I, chap, v, docum. 3) upholds a like opinion, as do 
Cajetan (on II. -II, qu. 147, art. 5, and in other passages above cited) 
and, in general, the commentators on St. Thomas (I. -II, qu. 96, 
art. 6). Soto expresses himself in a similar manner, but he appends 
a limiting condition which it will be necessary for us to consider before 
recording his true argument and solution. 

6. A question may be raised, then, as to whether, when the reason 
for a law ceases in a general way to exist, we should conceive of the 
law as also ceasing to exist, ipso facto, in such a way that its non- 
observance on the part of the subjects would be licit, nor would it be 
necessary for them to await a proclamation or revocation by the prince; 
or whether [, on the other hand,] we should say that the law becomes 
void for the reason that with the disappearance of its cause, the prince 
is bound to abolish that law. 

For the remaining authorities (with the exception of Soto), even 
though they may not expressly bring up this point, are clearly referring 
to cessation ipso facto. Confirmation of their view 2 may be found in the 
fact that if that view were not correct, 3 the disappearance of the law 
in this special mode would not differ from a revocation thereof; rather, 

1 [Not included in these Selections.-^ Tr.] 2 [Simply hoc, in the Latin.— T r ] 

3 [Simply alias, in the Latin. — T r.] 


Panormitanus. 

Innocent 

Antoninus. 

Ledesma. 

Covarruvias. 

Fortunius 

Castro. 

Cajetan. 

St. Thomas. 
Soto. 



[Bk. VI 


Gloss. 


424 On Laws and God the Lawgiver 

at most, a legitimate cause for abrogating the law would be assigned in 
consequence of the said [mode of disappearance], even as many other 
causes may be assigned. A further confirmation is the fundamental 
assumption that an effect ceases with the cessation of its cause; an 
assumption which is understood to refer to cessation ipso facto, as we 
deduce from a chapter of the Decretals (Bk. II, tit. xxiv, chap. xxvi). 
Thus the explanation of this cessation is customarily concerned with the 
true and adequate cause on which the effect depends for its continued 
existence, in accordance with the purport of the Gloss on that passage, 
and more clearly with other parts of the Gloss (on Decretals , Bk. I, 
tit. ix, chap, xi, word cessante; on Decretum , Pt. I, dist. lxi, can. viii, 
§ 2 (fed sciendum ), word causa ; on ibid., Pt. II, causa 1, qu. vii, 
can. vii, and the text itself). But when we speak in the present discus- 
sion of the cessation of the cause, or reason, or end of a law, we are 
speaking [precisely] of the adequate cause; otherwise, it would not be 
said, that the cause ceases in an absolute sense. Therefore, when this 
adequate cause ceases, the law also should cease, ipso facto , for both 
the will of the prince and the utility of the law are dependent upon 
the said cause. Accordingly, if such a reason had not existed from the 
beginning, the law could not have been set up justly; and therefore, 
it cannot justly be kept in existence independently of that reason. 

7. Nevertheless, Soto clearly supports the contrary view. For he 
says (De Iustitia et lure , Bk. I, qu. vi, art. viii) : ‘If the cause has 
totally ceased to exist, then the law also should cease to exist; never- 
theless, it does not lose its force until it is abrogated by the prince or 
by custom.’ 1 It is evident that Soto is speaking here of the negative 
cessation of the cause, since he denies that its occurrence with regard 
to a particular instance would suffice to deprive the law of its binding 
force in that instance. In another passage (ibid., Bk. Ill, qu. iv, art. v, 
ad 1) he practically repeats this assertion, saying: ‘For though it may 
be incumbent upon the prince to change this [law], it is not 
permissible for his subjects to act m opposition thereto, so long 
as the natural law concedes permission (that is to say, permits the 
thing legally prescribed), unless [the precept in question] has become 
contrary to natural law.’ 1 Soto, then, does not believe that a law 
ceases to exist ipso facto, before abrogation, so long as the reason 
therefor does not cease in such a way that the thing prescribed 
becomes contrary to the law of nature. 

To be sure, he does not state the basis of his opinion, but he does 
indicate that, as long as the subject-matter of a law is capable of 
involving a binding obligation, so long will the law endure, provided 
it is not repealed. Yet the subject-matter of the law does not become 
in general incapable of involving such an obligation simply because the 

1 [This quotation, as given by Suarez, varies slightly from Soto’s text.— T r ] 
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reason for the law ceases to exist. For this subject-matter may [still] 
be not evil, and [even] useful to the state, though it may not be such 
as it was formerly nor [absolutely] necessary, as it was before; because 
this [change in the reason] does not sufficiently justify the immediate 
and necessary conclusion that the said law is abrogated. 

A confirmation of the foregoing argument may be derived from 
the objections [to the opposing view]. For it is contrary to a due 
668 regard for order that the law laid down by a superior should be dis- 
obeyed without his consent, as long as it is licitly and easily possible 
to obey that law, inasmuch as such disobedience may give rise also 
to scandal and disturbances or to fraud within the state. A middle 
course, then, maybe pursued in our deductions, as follows: when the 
cause or reason of the law ceases in a general sense, the law also ceases, 
in itself and ipso facto-, but, in spite of this cessation, the subjects 
cannot licitly begin to act in opposition to the said law before the 
prince has proclaimed its cessation, because this limitation is expedient 
for the common good. We arrive at that conclusion in the same way 
as we arrived at the assertion made by us in the preceding Book, 1 
namely, that a penalty is often incurred ipso facto, but has no binding 
force before a declaratory decree is issued. 

8. In order to expound my opinion, I assume from what has been 
The subject-matter sa ^ above that the subject-matter of human law is 
of human law is twofold. 2 For one phase of that subject-matter is of 
twofold- such a character that, viewed in itself, it is righteous 

and involves an act of virtue. Examples of this sort are the precept 
on fasting, that on praying, and so forth. The other phase is in itself 
of a neutral character. Examples of such subject-matter are the bearing 
or not bearing of arms; the taking of this or that object from a given 
place, and similar instances. 

In consequence of this dual subject-matter, there arises another 
difference, relating to the laws themselves. For, inasmuch as all human 
laws establish some deed of commission or of omission as coming under 
the head of a given virtue or vice (a fact which we have already pointed 
out), consequently, when the subject-matter of a law is essentially 
and of itself endowed with a righteous character, it is established 
proximately through the said law under the head of that virtue to 
which of itself and intrinsically it pertains. For example, fasting is 
put into the category of temperance, while omitting to fast is in- 
temperance; and other examples could be pointed out, in like manner. 
Moreover, the same holds true in all cases in which a standard of virtue 
may, through the efficacy of a law, be founded upon such subject- 
matter. A case in point is that of the law fixing a given price. For, 

1 [Not included in these Selections — Tr ] 

2 [Supra, pp. 47 et seq ; De Legibus, Bk, I, chap, m, ' ) 17 el scq. — Tr.] 
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prior to the establishment of the law, this price did not represent a 
standard of justice; but after it has been determined by the law, it 
does embody such a standard; and, therefore, the act prescribed by 
the said law is put into the category of justice, while the violation of 
the law becomes an act of injustice. 

On the other hand, when an act is itself of a neutral character 
and is not prescribed by any law that mates of it an intrinsic standard 
of virtue, but is legally prescribed or prohibited simply because of its 
utility in the attainment of some extrinsic end— when such is the 
case, all the righteousness of the act must be ascribed to the said end, 
on the basis of which righteousness 1 the act becomes in its turn 
obligatory and necessary, by the force of the law. 

Thus we come at length to the conclusion that, in so far as .con- 
cerns the laws of the first group, 2 the extrinsic end of the subject- 
matter involved in a precept is never adequate for the law.; since 
intrinsic righteousness and the characteristic of virtue are directed 
always to a proximate and intrinsic end, and to an end, moreover, 
which is in itself sufficient, though every extrinsic end cease. to exist. 
As for the laws of the second group, 3 however, the extrinsic end is 
[necessarily] adequate [to justify the various precepts], inasmuch as 
their subject-matter is not essentially and for its own sake an adequate 
[justification] of these precepts, being adequate only because of its 
utility in regard to some extrinsic end. 

9. Accordingly, I hold, first : that a law prescribing an essentially 

A law prescribing g ood act > establishing it. as falling intrinsically within 

an [essentially] vk- the subject-matter of virtue, does not cease to exist 

tiious act does not p ecause some extrinsic end of the law wholly dis- 
cease to exist) upon _ . r 1 * it 1 1 * 

the disappearance appears; even though [this end] may be ail tnat is 
of an extrinsic end. re q U i re( j [ n so f ar as the legislator’s intention is con- 
cerned, and may perhaps have been so regarded [by him] that he would 
not have made the law independently thereof. 

A proof of this assertion is supplied by the argument set forth in 
defence of Soto’s opinion. For, despite the disappearance of every 
extrinsic end, the subject-matter of such a law remains in itself 
righteous, and suitable for law by the sole force of the intrinsic end 
involved, that is to say, because of the righteousness of the act in 
question; furthermore, this intrinsic end is always sought by the 
legislator, since he based the necessity and means for the said act 
upon this kind of virtue; consequently, despite the disappearance 
of every extrinsic 4 end, the law possesses a sufficient justification 

1 [Assuming that the Latin word ilia is not a misprint for tllo. If we read illo, the translation will 
perhaps be smoother : ‘ on the basis of which referring to the extrinsic end — Tr ] 

1 [i.e. those laws whose subject-matter is m itself a standard of right conduct — ' Tr,] 

3 [i.e. those laws whose subject-matter is in itself of a neutral character. — T r ] 

+ [Reading exlrmseco with the 1856 edition, not intnnseco, which is the term here used. The context 
clearly indicates that the former reading is correct — -Tit.] 
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for its continued existence; and, therefore, it will not be rendered 
void. 

A confirmation of the foregoing argument will be found (if the 
matter is carefully examined) in the fact that, under the circumstances 
described, the adequate cause of the law does not cease. For the most 
potent cause, end and proximate reason (so to speak) of the said law, 
consist in the righteousness of the act which it prescribes. Therefore, 
there is no reason why the law should cease to exist. 

Finally, as long as the prescribed subject-matter together with 
the formal reason therefor shall endure, the obligation imposed by 
the precept remains. For, as St. Thomas has declared (I.-II, qu. 100, 
art. 9, ad 2), what the legislator purposes to prescribe, is one thing, 
while the end for which he purposes to prescribe it is another; and 
accordingly, just as the precept is of itself binding with respect to the 
former, and not with respect to the latter, even so, conversely, as long 
as the former endures — and provided that it shall continue to include 
a reason sufficient to justify the precept, this precept, too, will endure, 
though its extrinsic end may cease to exist. 

The point may be clarified by means of examples. For though a 
law on fasting be established for the purpose of mortifying the flesh, 
and though a community be conceived of which does not need such 
a means for the attainment of that end inasmuch as it possesses many 
other means [for the same] or a similar purpose, this law — I repeat — 
will nevertheless be binding, a fact not open to dispute; but if the act 
prescribed by it should cease to be an act of temperance, as might 
occur in a case of extreme necessity, then, indeed, the law would 
lapse. Similarly, if some law should fix the price of wheat, the binding 
force of that law would endure, even if all the extrinsic reasons or 
other advantages thereof should disappear, as long as that price con- 
669 tinued to be equitably just in the sense that it did not become mani- 
festly inequitable; but if, on the other hand, the situation should alter 
to such a degree that the sum fixed would be manifestly unjust, the 
law would cease to exist. Similar illustrations could be drawn from 
other situations. 


10. Accordingly, one infers that if the adequate end, both 111- 
When the adequate trms i c and extrinsic, of the law in question should 
end of a law, both cease to exist, then the law itself would cease. How- 
trms"c S , 1C ceases 'to ever ’ care f u ^ reflection will show that in such a case 
exist, the law itself the end does not simply disappear in a negative sense, 
ceases ' but is transformed with contrary effect, since the 


subject-matter does not retain its virtuous character, but rather 
becomes vicious, so that it is incapable of serving as subject-matter for 
a binding law. Evidence confirming this assertion is found in the fact 
that, under the circumstances described, the binding force of the law 


St. Thomas. 
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will lapse not only in general but also in particular ^ cases, with 
respect to the act or the subject-matter involved. Accordingly, it also 
happens, that in such a case the law ceases if so facto , without any other 
revocation 1 or declaration [of its cessation]. For it lacks a foundation, 
nor can its binding force be applied to unsuitable subject-matter. 

A common example is offered by laws imposing tributes for 
certain works or ends. When such a work or end has been accom- 
plished, the law of itself ceases to exist, because the reason for the law 
then ceases, not merely in a negative sense, but even with contrary 
effect, inasmuch as the tribute becomes from that moment unjust. 
When, on the other hand, the intrinsic end does not cease to exist, 
although the extrinsic ends disappear, then just as the law itself does 
not if so facto come to an end, even so it is not necessary that this law 
be abrogated by the prince. For the righteousness of the subject- 
matter may suffice to sustain the law; unless the latter becomes from 
some other cause harmful to the state, or intolerable; since in that 
case there might be another reason creating an obligation to repeal 
the law, or that law might even come to an end of itself, provided that 
its harmfulness and oppressiveness are of a general character and 
excessive in their degree. For such a cessation, as is clearly evident, 
would be not of a negative, but of a contrary nature. 

Furthermore, and lastly, I must note with respect to this [first] 
assertion 2 that it refers to law in the strict sense of the term. For in 
The difference be- s0 ^' dx as concerns precepts laid down by an individual, 
tween a law and a solely by virtue of the obedience due to him, these 
precept. may f re q uen -t;iy be such that, when their end or cause 

ceases to exist, the obligation imposed by them also ceases, even though 
the act prescribed is in some other respect intrinsically righteous, as 
in the case of fasting or praying. For example, if a superior should 
prescribe that a fast be observed once a week during a particular 
month; if it is evident that the precept is imposed because of some 
special need or occasion; and if this need or occasion comes to an end 
before the month expires, then we consider that the precept, too, has 
ceased to exist. For, in the case of such precepts, the whole reason for 
prescribing, consists in the extrinsic end involved, not in the in- 
trinsic 3 righteousness, although the latter is presupposed. Evidence of 
this truth is afforded by the fact that the transgression of such a 
precept is not an act of intemperance, for example, but one of dis- 
obedience; whereas we find a different situation in the case of a true 
law. Such a law aims primarily at the rectitude of virtue under which 
the prescribed act is classified as if by its very essence. 

1 [Reading revocalione, in accordance with the Paris edition of 1856, not recofdahone, the reading of 
our own Latin text. — R eviser.] 

2 [Vide supra, p 426; the first sentence of Section 9 of this Chapter. — Tr ] 

3 [Reading inlnnseea for exirinstca. — Reviser.] 
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11. I hold, secondly: that when an act of a neutral character in 
A law prescribin * tse ^ * s prescribed by a law for the sake of an extrinsic 
an act of a neutral end, then, if the adequate end of the said law ceases, 
character, for _ the j n a general sense, to exist, the law itself ceases per se 
end, itself ceases to and. ipso jacto, as does the obligation which it imposes, 
exist when its ade- The reason for this fact is that, in the situation 
described, the negative cessation of the end is trans- 
formed into a contrary effect, inasmuch as it unfits the subject-matter 
in question for law. This assertion is proved as follows: an act which 
is in itself of a neutral character can never be prescribed of itself or 
for its own sake; for an act of that sort, considered as such, is not of 
itself desirable from the standpoint of righteousness; on the contrary, 
if it is thus prescribed [for its own sake], it will not be rightly prescribed ; 
moreover, it is still more certain that such an act does not afford 
subject-matter for law, unless it is prescribed for the sake of some 
common advantage which it may promote or because of which it may 
be necessary; but when the end of the law ceases in a general sense to 
exist, the act in question necessarily becomes useless with respect to 
the common good ; therefore, it becomes for this very reason incapable 
of being rendered obligatory by human law, and the law itself con- 
sequently ceases ipso facto. The consequents and the major premiss 
are quite clearly true in the light of our previous remarks. The truth 
of the minor premiss, moreover, becomes evident through our hypo- 
thesis. For we have assumed that the adequate end for the sake 
of which the act was prescribed, ceases to exist. Yet it is impossible 
that this should occur save [for one of two reasons]: either because 
the good which was the proximate aim of the act in question is no 
longer advantageous for the common good of the state; or else because 
the act itself is no longer useful with respect to such advantage. But 
m either case the act becomes useless and vain from the standpoint of 
the common good, and consequently ceases to be fit subject-matter 
for law. 

It may be objected that, even though the act be useless with 
respect to the end sought by the law, it may possibly be useful for the 
attainment of other ends. My reply is that this [objection] is of an 
incidental and individual nature, since, in so far as concerned the 
aforesaid act, the law has had regard only to the aforesaid justification 
of advantageousness and public benefit, so that consequently, when 
the justification has been removed, the subject-matter of the law 
ceases to exist and therefore the law, too, ceases. For even though the 
act in question may be useful from some other standpoint, the law 
concerning the act was not established with a view to that [other] end; 

1 [Reading cessat , with the Pans edition of 1856, not cesset, with our own Latin text, and omitting 
again* in accordance with the 1856 edition, the final and redundant lex of our text Tr.] 
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and accordingly, such utility is not regarded as necessary to the state 
until a law has been established with respect to the said act and in 
consideration of the said end. 

12. From the foregoing, it follows, first, that a situation of this 

kind does not require a decree of the prince, in order that the law 670 

A decree of the may permissibly be disobeyed after having ceased in 

prince is not re- the manner described, since that law fails, ipso facto. 
quired in order that . . , . , . c J , ,, 

such a law shall I he sole requirement, then, is that this cessation shall 
cease to be binding, be a matter of clear and public knowledge owing to 
evidence of a fact generally established throughout the state or com- 
munity. For, by virtue of the very fact that the law ceases to exist in 
the aforesaid manner, it is no longer law; consequently, it is not of 
itself binding; and therefore, in order that its cessation may be effective 
with respect to the community, it suffices if that cessation is publicly 
known to the said community. 

Nor does any sufficient reason arise, which would make it neces- 
sary to await a decree of the prince. For [such a decree, if] it [were 
required at all,] would be required either as an instrument of repeal, 
which is not the case, since the law has passed away of itself; or else it 
would be required as an authentic proclamation, an alternative which 
it is also impossible to support satisfactorily, inasmuch as this act of 
proclamation is not necessary in the nature of things, nor do we find 
it specifically prescribed by positive law. Moreover, one should not, 
in this connexion, compare the cessation of a law with the incurring 
of a penalty. For a penalty by its very nature is violent and is 
imposed from without, wherefore it inherently requires the action or 
concurrence of a judge, unless the contrary has been expressly pro- 
vided by law. Consequently, a penalty is not incurred ipso facto, 
independently of any legal declaration thereof; and even if it were 
incurred ipso facto, that would not prevent the passing of a declaratory 
sentence regarding the crime, save in cases in which the law does 
[specifically] preclude such a sentence or in which there is some other 
manifest [cause precluding it], since there always exists a presumption 
in favour of the accused to the effect that he is not liable to a penalty 
until he has been condemned. In such a case, however, the cessation 
of the law is not a violent occurrence ; on the contrary, by means of 
that cessation the state is restored (so to speak) to its pristine status 
and liberty, while [the law] gives place to that [free status]; and there- 
fore, there is no necessity for a decree of the sort described, to serve 
as a declaratory sentence. 

It will be objected that [a declaration] is required by way of 
promulgation, for promulgation is necessary in the annulment of a law 
that is being revoked by the prince. I reply that the principle involved 
in this case is different; for revocation depends upon the will of the 
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prince, which must be revealed to all, whereas the cessation of a law 
when the cause of the law ceases to exist, depends not upon the 
prince’s will but upon the very fact [that the cause disappears], so that 
it suffices [in this latter situation] if the bare fact is known to all. 
For example, if a tax for the purpose of building a bridge has been 
imposed by law, and if it is a matter of public knowledge that the 
bridge is completed and no more is being expended upon it, such a 
situation constitutes a sufficient promulgation of the fact that the tax 
has ceased to be imposed; and other, similar examples might be 
adduced. Public and sufficiently certain knowledge, then, of a general 
cessation on the part of the cause is all that is required [as a promulgation 
of the law’s cessation]. And [, at the same time,] this is a minimum 
requirement. For I do not think it would suffice [as a promulgation] 
if [the cessation of the cause] were known to this or that particular 
individual, since the law does not cease to exist with respect to such 
individuals until it ceases with respect to the whole community, and 
since, in order that the law may cease for the community, it is necessary 
that the cessation of its cause shall have taken place in such a way that 
the fact can be made manifest to the community and becomes accord- 
ingly a matter of public knowledge. 

The foregoing, moreover, has reference especially to cases in 
which the observance of a law is becoming unjust, for in such cases 
the fact of the law’s cessation is more clearly evident. Furthermore, 
a law may be described as unjust, not only when it causes specific 
harm, but also when it is wholly useless and unjustified by reason. 

13. Secondly, the remarks made above may serve to show how 
acceptable that distinction is, which some jurists have drawn, between 

A distinction made a law made for the purpose of doing away with the 
by the jurists is ills that frequently follow upon a given fact, and [, on 
examined. the Q^gj. h anc l,] a ] aw made essentially for the sake 

of some [positive] good and utility. For these jurists hold that laws 
of the former kind cease to exist, with the cessation of the [possibility 
of such] ills, whereas laws of the latter kind by no means cease, even 
though the reason for their utility may do so. 

This is the view suggested by the Gloss (on Deaetals, Bk. II, 
tit. xxiv, chap, xxvi, word cessante, near the beginning [word causa, 
near the end]). Proof with regard to the first class [of laws] is afforded 
by that text and by the example of an oath, which is prohibited 
solely because of the danger of perjury and is therefore permissible 
when that danger ceases to exist. Proof as to the second class, on the 
other hand, is based upon laws in two chapters of the Decretum (Pt II, 
causa xxxu, qu. 1, can. ii ; ibid., qu vii, can. xxvii), which are m no wise 
pertinent, since they deal with matrimony, an indissoluble bond to 
which a different process of reasoning applies. The same distinction is 


Gloss 
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suggested by Navarrus (in Summa, Chap, xvi, nos. 36 and 37) in 
a passage where he agrees with Cajetan that clandestine marriage may 
have been permissible (at least, before the Council of Trent) 1 upon 
the cessation of the possibility of consequent ills that caused its prohi- 
bition; while he nevertheless declares that the obligation imposed by 
a law does not cease to exist [merely] because its end ceases with 
respect to a particular case, if that end was a good to be acquired 
through a means prescribed by the law. Navarrus then, speaks in this 
passage not only of the general cessation of a law, but also of cessation 
in a particular case, as I have noted above. 

14. 2 But, as a matter of fact, and formally speaking, there would 
seem to be no difference [between the two classes of laws in question]. 

For if a law is laid down for the purpose of avoiding certain ills, the 
object of that law is the warding off of the ills. Accordingly, the same 
reasoning applies to the cessation of that object, and to other cases, 
whether in general or in particular. And therefore, the only possible 
difference is a material one, so to speak. For a law established solely $71 
for the purpose of avoiding certain ills, does not as a rule prescribe 
any act for its own sake and because of its [essential] goodness, nor 
does such a law prohibit any act because of its [essential] evil; rather 
[is it established] in order to avert an occasion for evil; and under these 
circumstances, when the object [of the law] lapses in a general and 
negative sense, it lapses with contrary effect, also, since the act in 
question becomes vain and unfitted to be the subject-matter of law. 

Thus we have elsewhere remarked [ De Foto , Bk. IV, chap, xviii, 
sect. 4], 3 in connexion with a vow to abstain from entering a certain 
house (a vow taken in order to avoid an occasion [of evil]), that when 
this occasion ceases to threaten, the vow is no longer binding. For in 
such a case, abstention from entrance into the house is a matter of 
indifference and has no religious significance. The same reasoning, 
then, will apply in due proportion with regard to a law. 

To be sure, a law which prescribes a given act both for its own 
sake and also in order to promote some good end does not immediately 
lapse when that end ceases to exist, since in the act itself there may 
persist the intrinsic righteousness which is the [partial] cause of its 
prescription. If, on the other hand, [this intrinsic virtue] is not found 
to exist in the act — which is, on the contrary, of an essentially in- 
different nature — then, certainly, we must come to the same con- 
clusion regarding the law which prescribes such an act in order to 
achieve some good, and the law prohibiting an act in order to avoid 
some evil. This is sufficiently clear from the foregoing discussion. 

1 [A decree of the Council of Trent, usually referred to as T amelsi (Session XXIV, chap 1), invalidated 
clandestine marriages. — T r ] 

1 [This Section is incorrectly numbered ‘41’ in the Latin text.— T r,] 

3 [Not included in these Selections, — Tr.] 
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Conversely, when a law which prescribes or prohibits anything for the 
purpose of avoiding an evil, does involve subject-matter that is good 
and advantageous in itself apart from the avoidance of the evil — in 
that case — the said law would not lapse, even if the necessity for 
avoiding the ill should cease to exist. For all our remarks in connexion 
with the first assertion would be applicable in such a situation. 

With reference to this point, careful consideration should also be 
A distinction which g iven - 10 , the following distinction: whether a thing 
should be carefully is prohibited because of the peril [inherent in it], or 
ujny.deiu.. 1 solely because of its [possible] future effect. For 

ordinarily a prohibition is laid down on account .of a danger which is 
inherent in the prohibited action itself, so that, even though it is 
clear and certain that there will be no future effect — that is to say, 
none of an injurious nature — nevertheless, the obligation and effect 
attendant upon the obligation will not cease to exist, since the act 
remains always inherently capable of causing the harm in question, 
a fact which I have discussed at greater length in the preceding Book. 2 

Consequently, the example of clandestine marriage, adduced by 
Cajetan and Navarrus, is not in my opinion acceptable. For peril is 
so bound up with that act as to be inseparable therefrom both in 
general and in particular, and therefore, the obligation imposed by 
that prohibition never lapses, since it is an unquestionable fact that 
one ought to guard against all evils. Accordingly, in the sense that 
marriages made in these days in the presence of the parish priest and 
of witnesses may be clandestine because of failure to publish the banns 
in accordance with the prescription laid down in the Decretals 
(Bk. IV, tit. hi, chap, iii, § 1), such marriages are illicit, even when the 
object of the precept prohibiting them ceases, in a negative sense, to 
exist; unless other legitimate causes present themselves, giving rise to a 
judgment by epieikeia , 3 to the effect that the precept regarding that 
incidental rite is not binding on a given occasion and at a given time. 
It is thus, indeed, that Navarrus [Summa, Chap, xvi, nos. 36 and 37], 
finally seems to explain the example in question. 

15. Thirdly, the foregoing incidentally does away with a diffi- 
culty, the solution of which was postponed in the preceding Chapter 
for this context, a difficulty relating to the precept 

A statement as to /* /■ i • /-rni i i * • * i i 

when the obligation of fraternal correction. 1 he obligation imposed by 

off^ernal correc- this precept ceases, even in a particular case, upon the 

ion apses. cessation of the hope that correction will be beneficial 

and, accordingly, through a negative cessation of the reason for the 

law; so that, in view of the fact that this hope does ordinarily cease 

1 [The Latin subheading, partially illegible in our own. Latin text, should read. Dislmctio dihgentcr 
noianda, — Tr ] 

2 [Bk. VI, chap, xxm, which is not included in these Selections. — Tr ] 

3 [1 e equitable interpretation. Vide, Bk. II of this work. Chapter xvi, supra, p 309, note 1. — Ts ] 
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in general, we are [apparently] obliged to say, that the precept in its 
entirety ceases to exist. 

B. Medina. To this statement, B. Medina [on I. -II, qu. xcvi, art. 6], Ledesma 

Covarruvias. [ Tbeologiae Moralis, Pt. II, chap, iv] and Covarruvias [on Decretals , 

Bk, IV, De Sponsalibus et Matnmonus, Pt. II, § 9, no. 8 and ibid., 

Bk. Ill, tit, xxvi, chap, x, no. 9] reply that the law of fraternal correc- 
tion was laid down for the private good of individuals, and therefore 
may lapse with respect to individuals whenever the end thereof ceases 
in a particular instance, even though it be merely a negative cessation; 
whereas this is not the case with respect to laws whose end is general 
and universal, such laws, foi example, as the precept on fasting and 
others of a similar nature. 

To tell the truth, however, I do not sufficiently grasp the meaning 
of this distinction, nor its rational basis, since all laws exist for the sake 
of the common good, though this good may be sought and attained, 
not directly in connexion with the community, but in connexion 
with individual cases. For the law of fasting is of this nature, being 
directed to the good of the Church, yet its utility applies to individuals. 
And so it is that the precept of fraternal correction, too, is a common 
precept, while its fruit is nevertheless sought among individuals and 
in particular cases. Accordingly, there is no difference [in this respect] 
between the two precepts. 

Ledesma. Wherefore, it is easier to reply — as Ledesma also (ibid.) briefly 

indicates — that, in fraternal correction, no part is played by epieikeia, 
nor by a cessation of the obligation involved, resulting from the 
cessation of the object [of the precept]; for this is an affirmative 
precept, not continuously binding, nor is there a specified occasion 
on which it binds, and without this specification, epieikeia (as I have 
above remarked) can play no part. Thus, the obligation imposed by 
the affirmative precept of fraternal correction does not cease to exist, 
when there is no hope of fruitful results; rather, this obligation — which 
is in itself indefinite — is simply not definitely laid down for that 
occasion, since right reason dictates that it is not binding then, in- 
asmuch as the time is not advantageous, nor is the subject properly 
adapted. Even so, the precept of almsgiving binds one to succour the 
needy ; and nevertheless, if that succour should be harmful, or if it 672 
should be clear and certain that the person in need would not profit 
by the alms, the precept would fail to be binding, not through a process 
of cessation nor through epieikeia , but because such an occasion would 
not be one for which the piecept in question — being a natural precept, 
not merely one of positive law — is binding, And I must add that in so 
far as the reason for the precept can be said to cease in such a case, it 
ceases not merely negatively, but also by contrariety; for under these 
circumstances correction would not be an act of virtue, but would 
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be idle, useless, and possibly harmful, rather than beneficial, to one’s 
neighbour. 

16. Finally, from the foregoing remarks, it will be easy to dispose 
of the reasons for doubt laid down at the outset [Sect. 4, supra , p. 422]. 

The first of these turned upon the objection that the preceding 
discussion apparently led one to conclude that no difference exists 
between the general, and the particular cessation of a law, when such 
a cessation is due to the fact that the object [sought by the law] has 
ceased in a purely negative sense and proportionately, that is to say, 
in general and in particular; a conclusion which would nevertheless 
seem to be opposed to the commonly accepted opinion already set 
forth. The inference is clearly true, because a law never ceases to 
exist generally as a result of a purely negative cessation of its object; 
rather must this object cease in a contrary sense, at least, in the sense 
of becoming a useless act and consequently unfit to be the subject- 
matter of a law; and if the object does cease thus in a particular case, 
the obligation imposed by the law will also cease in that particular 
case; therefore, [. . .] 

[To this objection,] I reply that the difference consists in the 
following facts: when the adequate object of a law ceases in the 
The difference be- manner already described, the absolute reason for 
^^law'in^eneraJ 1 establishing the law will cease in consequence, since 
and itsTcessation m this cessation of the object is necessarily attended by 
particular. the j 0 ss 0 f all utility for the purposes of law, on the 

part of the subject-matter; whereas, on the other hand, if the general 
object of the law persists, even though it may cease with respect to a 
particular act, the reason for a general law will endure unimpaired, 
that reason which has regard, not for individual occasions, but for 
what occurs most frequently; so that, even if the said object ceases 
negatively in a particular case, the act prescribed does not become 
useless, nor does the reason for establishing the law cease by con- 
trariety in that case, since this general reason may impel one to the act, 
for the sake of the general good and of conformity to the said law and 
to the whole body [under that law], as has been explained in the 
preceding chapter. 

17. As to the second reason [for doubt — Sect. 4, supra], relating 
to the will of the prince, a reply is easily drawn from our previous 
remarks. For when the reason for a law ceases in general, the law is 
rendered useless by that very cessation, and its subject-matter becomes 
incapable of causing a just obligation; so that the will of the legislator 
must necessarily cease in consequence, partly because he has willed to 
impose a binding obligation justly and to such an extent as is licitly 
possible (no other presumption being acceptable), and partly because, 
once the subject-matter of the law has changed, he would not be able 
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to impose such an obligation [through that law], even if he did so will. 
And if it is assumed (an additional point which was brought up in 
connexion with this same argument) that when the first reason ceases to 
exist another reason takes its place, as is ordinarily held to occur in 
the case of taxes, the reply to this is that the first law has ceased to 
exist, and no other law has been made. Consequently, if the prince 
wishes to make the act in question obligatory on the basis of a new 
reason that arises, it will be necessary for him to legislate anew, or 
promulgate his wish to this effect; otherwise, and merely by the 
force of that earlier law alone, his subjects cannot be bound. 

As to the third reason [for doubt — Sect. 4, supra, p. 422], either this 
constitutes a proof of the first assertion [Sect. 2, supra , p. 420], if, when 
the extrinsic end of the law ceases to exist, its subject-matter still retains 
a righteous character and is of itself advantageous for the common 
good; or else, if this same reason is applied to the occasions when the 
object of the law ceases absolutely, we deny that it is possible for the 
law to be obeyed licitly under such circumstances, since such obedi- 
ence would be a vain and idle action; and even if the act itself could 
be performed with rectitude, owing to some other and specific benefit 
sought by the agent, that is too extrinsic and incidental a consideration 
to result in the perseverance of the original law, which did not impose 
any obligation to act in that manner or for the sake of that end. Neither 
can such a non-observance of the law — which has now manifestly and 
publicly ceased to exist — be attended by moral ills; just as such ills 
need not be feared in consequence of the non-observance of a law that 
is manifestly and publicly unjust, from which greater ills would 
result if, on the contrary, the observance thereof were obligatory. 

18. Finally, it is possible to form in accordance with what we have 

said as to the total cessation of a law, a judgment regarding the cessa- 

A law may be ren- tion of a given part of a law, in so far as that part 

dered useless m re- relates not to a particular person or case but to a 
gard to one of its , , . L r 

parts, and not in re- whole community. 

gard to another part. For a law may prescribe many things or comprise 
various members, and may become useless in regard to one of these 
factors while it does not become useless in regard to the others. And 
in such a case, the same judgment applies to this part, whose reason 
has ceased to exist (provided that it is separable from the remainder 
of the law), as that which applies to a law in its entirety [when the 
reason therefor disappears]. For the same argument holds [in the 
two cases]. In fact, that law, which seems to be a single unit, is actually 
multiple, and thus it is that one of these various laws ceases to exist 
without a corresponding cessation of the others. If, on the other hand, 
a law should embrace many factors in such a way that they were 
mutually inseparable and that there existed a practically indivisible 
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obligation, since the good involved [depends on] the whole cause, and 
evil would result from defect [in the observance of any member 1 — if, 
I say, the law were of this sort] — it would be necessary to consider 
carefully the question of whether or not a whole law becomes unjust 
or useless, or more harmful than beneficial, on account of a defect in 
one of its parts. If this is the case , 2 the law as a whole will cease to 
673 exist. But if, despite that defect, the law remains just, and more 
beneficial than harmful, it will not cease ipso facto before being 
repealed. 

We must also take into consideration the fact that if a law is to 
when is a law said cease in an absolute sense, it is necessary that the 
to be suspended, but reason for the law cease in a general sense, permanently, 
not abolished? For if that reason seems to lapse thus for a limited 
time only, then the result will be a suspension of the obligation imposed 
by the law, rather than the extinction of the law itself; because the 
latter becomes useless or unjust, not absolutely, but merely for that 
temporary period. Accordingly, a limited cause [of cessation] produces 
a limited effect, so that the law is suspended, but not extinguished. 

1 [Sudrez is here applying rather loosely the principle that regulates human actions. The morality of 
an act depends on object, motive, and circumstances. That an act may be good, all three determinants 
must be not opposed to rectitude. If any one of the three is evil, the act is evil. The principle is enun- 
ciated, Bonum ex Integra causa, malum ex quocumque defeclu — Reviser.] 

3 [A free translation of &■ tunc. — Tr.] 
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OF UNWRITTEN LAW WHICH IS CALLED CUSTOM 


Thus far we have confined our discussion principally to written 
law. At this point, however, we must turn to a particular study of 
custom in so far as it embodies law or brings it into being. This order 
Gregory IX followed in the First Book of the Decretals; treating first of 
constitutions, then of rescripts, and finally of custom. For even if we 
grant a priority in time to custom over written law, nevertheless it is 
the more reasonable procedure to take up the written law first, since its 
matter is more definitely fixed and its field more thoroughly explored. 

It is to be added that among human laws those in a written form 
are earlier than those in an unwritten one, even though many jurists, 
whose doctrine Rochus Curtius follows in his treatise De Consuetudine 
(at the beginning), 1 assume it as a certainty that consuetudinary law 
arose first. 

For even though men took up a life in common without laws 
before such were written — as is clear from the Digest (I. ii. 2) — it is to be 
inferred that they held in the place of law, not custom, but rather the 
personal rule of the king, which is neither law nor custom. This, in 
fact, is suggested by the language of the Digest ( ibid .), but from the 
Institutes (I. ii, §§ 9-10) it may be inferred that the consuetudinary 
law was of earlier date among the Lacedemonians than the written 
law among the Athenians, from whom the civil law took its origin. 
Whatever may be the truth on this point, it is now clear that custom 
is often of earlier origin than written law and that frequently it is also 
more recent. 

It is certain, in any case, that the written is the principal form of 
law, and that from it custom derives in great measure its force and 
meaning, as is clear from the Decretals (Bk. I, tit. iv, chap, xi) and what is 
there noted. This Book, then, finds its proper place here after what 
has preceded. In it we have followed the usual arrangement: we shall 
begin with a definition of custom in the light of its necessary conditions 
and its causes; we shall then discuss its effects; we shall conclude by 
treating of its abrogation or alteration. 

CHAPTER I 

THE DEFINITION OF CUSTOM, USAGE OR GENERAL CONDUCT, PRACTICE 
OF THE COURT, STYLE, AND HOW EACH DIFFERS FROM WRITTEN LAW 

I . Custom, according to Isidore (Etymologies, Bk. II, chap, x and 
Bk. V, chap, iii), is a kind of law instituted by general conduct, which 

1 [In the Preface.— Reviser ] 
a L 
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is accepted as law when law is lacking. He seems to have derived his 
definition from the passage in Tertullian (On the Soldier' 1 ! Cha-plet 
[Chap, iv]): ‘In civil matters custom is accepted as law when the latter 
is lacking.’ 

A threefold difficulty with respect to this definition immediately 
presents itself. First of all, as to the generic classification: for custom 
would appear to belong rather to the domain of fact than to that of 
law; it is, then, not a law, but a fact or action frequently repeated. For 
this reason, Isidore immediately adds [ Etymologies , Bk. II, chap, x] that 
custom is called such ‘because it is in common usage’. But usage clearly 
implies not law but fact. And so in controversies as to whether in a 
certain matter there is or is not a custom, we are wont to say that the 
question is one of fact, not of law. 

The second difficulty arises out of the use of the term mores 
(general conduct) : for it would seem to include the thing to be defined 
in the definition, since mas (general conduct) and consuetudo (custom), 771 
appear to be the same thing, differing only in name. In defining the 
term nos (general conduct) in the same passage (Etymologies, ibid.-, 
also cited in Decretum , Pt. I, dist. 1, cans, iv and v), Isidore says that, 
‘mos is consuetudo, 51 and what is astonishing, in the same place, he seems 
to repeat his error more unmistakably: ‘mos (general conduct)’, he 
says, ‘is custom which arises only 2 from general conduct.’ Here he 
includes in his definition not only the thing but the very term to 
be defined. Again, his statement that ‘ mos is custom that arises out 
of the general conduct of the people only’ increases the confusion with 
the implication that it is possible for custom to be introduced in some 
other way. 

The words ‘which is accepted as law’, in the second part of Ms 
definition, give rise to a third difficulty. They refer, as we shall 
point out later, not to an essential characteristic of custom itself but to 
its effect. They seem, also, to convey the opinion that consuetudinary 
law is not true law, but is reputed as law, and this, too, is false. Other 
difficulties on this point we shall deal with more conveniently as they 
arise in the course of the discussion. 

2. The foregoing difficulties have their origin chiefly in the am- 
. biguity of Isidore’s terms. Their exact meaning must, 
therefore, be fixed as a first step to an understanding 
of the matter of this discussion. We must, then, notice first of all the 
three terms : us-us, mos, consuetudo. All three, it must be noted, are closely 
kindred in meaning, inasmuch as they are strictly predicated only of 
free actions. There is, however, some distinction among them. 

1 [This passage in Isidore reads : Mos est vetustate probata consuetudo ( Mos is custom approved by time). 

1 [The Roman edition of Isidore’s Etymologies by Fauslinus Arevolo in a note, Tom. Ill, p. 192, 
states that Isidore often uses iantumdem for tanium — Reviser. 
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In its strict theological meaning, usus (usage) signifies an act by 
- „„„ which the will freely carries out that which it elects. 

This is in accordance with the teaching of St. Thomas 
through the whole of qu. 16 of I.-II; and with that of Augustine 
( Delrinitate , Bk. X, chap, xi, and De Diver sis Quaestionibus LX XXIII, 
Qu. xxx). In these passages, Augustine contends that only a rational 
animal can properly be said to exercise usage, since only such a being 
freely applies itself or other beings to action: such application he 
defines as usage. Consequently, usage is, in strict philosophical termi- 
nology, predicated of any act of usage whatever, viewed absolutely, 
since it is any free exercise of a faculty in the adaptation of means 
to an end, just as any act of joy in regard to the achievement of 
the end is called fruition. In the speech of every day, however, 
usage signifies a repetition of like actions. In this way, as Gregory 
Lopez notes ([on Las Siete Partidas ,] Pt. I, tit. ii, law 1 [glossa b]), 
usage is said to grow out of actions repeated without change over a 
long and uninterrupted course of time. It is for this reason that he 
contends in his note that usage is a matter of fact, that is, of repeated, 
free, similar actions with respect to one thing. In the law referred to, 
on the other hand, usage is said to be that which results or springs from 
the repeated action. This would imply the possibility of a third mean- 
ing of the term, a point we shall take up in a moment. 

3, The term mos (general conduct), according to St. Thomas, 
„ , , (I.-II, qu. c8, art. 1), is predicated not only of ratio- 

nal but of irrational beings also, for even in scrip- 
ture (2 Machabees, Chap, xi [, v. 11]) men are spoken of as acting after 
the manner of brutes ; sometimes in a good sense, as : ‘Rushing violently 
upon the enemy, like lions’ (Jeonum more ) ; at times, in a bad one, as in 
4 Esdras (Chap, viii [, v. 29]) 1 : ‘Those who have lived after the manner 
of cattle’ ( mores fecudum)-, at still other times, with an indifferent 
meaning, as (2 Machabees, Chap, x [, v. 6]), ‘[They had kept the feast 
of the tabernacles when] they were in the mountains, and in dens like 
wild beasts’ ( more bestiarum). 

Nevertheless, as St. Thomas rightly observes (on the Sentences of 
Peter Lombard, Bk. Ill, dist. xxm, qu. I, art. 4), this term mos (general 
conduct) is predicated of brutes only by similitude, or analogy, in so 
far as they always follow the same manner of acting by instinct; for 
„ mos in its proper meaning is found in free actions only, 
called is found in for the characteristic of morality [genus mans) begins 
free actions only, on jy w p e re the dominion of the will is found, as the 
same St. Thomas has said (ibid., Bk. II, dist. xxiv, qu. 3, art. 2). Only 
the free act, therefore, is properly called moral. The reason is that 

[4 Esdras in the Vulgate, 2 Esdras in Anglican versions ; an apocryphal book, frequently quoted — 
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the free act alone merits praise or blame, but a 'moral’ act is similarly 
capable of praise or blame. 

Consequently, it is stated by Aristotle ( Nicomachean Ethics, Bk. 

I, chap, xiii [, § 20]): ‘When we speak of a person’s moral character 
(mores), we do not say that he is a philosopher or a man of quick appre- 
ciation, but that he is gentle or temperate.’ Mos , therefore, properly 
so called, is nothing else than a frequent repetition of, or continuance in, 
similar, human moral actions over some length of time. Thus, we say 
that this or that was done in accordance with general conduct. So, in 
St. John (Chap, xix [, v. 40]) we read, 'as the manner of the Jews is to 
bury’, and in Genesis (Chap. 1 [, v. 3]), ‘for this was the manner with 
bodies that were embalmed’. In the same way those who mutually 
conform in moral conduct are said to be of one manner ( [Psalms , lxvii 
[, v. 7]) : ‘who maketh men of one manner to dwell in a house.’ 

Whence we may say that the distinction between mos (general 
conduct) and usus (usage) is this: the term usus may be applied 
equally to a general habit of action and to single actions; the term mos , 
on the other hand, may not be properly applied to a single action as 
usus may be, but only to a repetition of like actions. Wherefore, if the 
term usus is taken to mean a repetition of acts, it would seem not to 
differ in sense from the term mos. 772 

St. Thomas adds in the passage referred to above [on the Sentences, 

Bk. Ill, dist.xxiii, qu. l,art,4] that the term mos is used in another sense 
to signify a tendency to similar actions, that is due to their frequency; 
this tendency is nothing else than a certain habit. We might speak of 
usus in the same way, according to the opinion of Alfonso [X] in the 
law we have cited [ Las Siete Partidas, Pt. I, tit. ii, law 1]. That law, 
since it includes several elements, I shall discuss presently. 

4. Of custom regarded as factual (as it is stated in Sext, Bk. I, tit, 
iv, chap, i) the same observations may be made. Consuetudo (custom) 
and mos (general conduct) — as St. Thomas remarks in the same passage 
[on the Sentences, ibid.] — are practically the same, since both words 
have the same meaning, namely, frequency of moral actions. For 
custom, strictly so-called, is found only in free actions, since in 
necessary actions it is more correct to say that there never is any force 
of custom, and therefore, it does not exist in brutes, though by analogy 
it is sometimes attributed to them ( Institutes , II. i, § 15). 

Again, custom resides not in single acts, but in the frequency of 
them. This Isidore suggests [. Etymologies , Bk. II, chap, x] and St. 
Thomas [on the Sentences, ibid.] very clearly states: ‘Custom imports 
a certain frequency with respect to actions which it is m our power 
to do or not to do.’ 

I have noted, however, that this remark applies only to custom 
factually considered, because we must distinguish two elements in 
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custom. The one is the frequency of actions, as such, which we may 
call formal custom. This, as we have said, is matter of fact — as usage 
is. The other is an after-effect of the repeated acts. This after-effect 
may be physical, as habit, which is not infrequently called custom but 
somewhat improperly by jurists, since it has reference to custom as fact. 
We shall, therefore, include it under the first head. A second after- 
effect may be one of the moral order, after the manner of a power or a 
law binding to such action, or nullifying another obligation. This may 
be called consuetudinary law or a legal rule introduced by custom. 

For, just as custom induces a tendency to similar actions and a 
consequent ease and pleasure in their performance — and this is not only 
a moral but also a physical effect — which we call habit; so, in like 
manner, the customary action establishes a moral power or obligation, 
or, as we shall see later, changes established obligations, by creating not 
a physical but a moral power or bond which we call law. Thus, just 
as the word mos from meaning a repetition of free actions, has come to 
signify the habit or inclination itself, so custom, even though its primary 
reference is to actions as such, has been capable of being transferred to 
mean a juridical element (which is the result of the repetition of actions) 
by which it brings into being [now as law, not as physical habit] the 


repetition of like actions. The term for the cause is wont to be applied 
to the effect, and vice versa: thus we may apply the word custom 
either to the frequency of action or to the legal rule created by it. 

Here we have the principle of distinction between the words mos 
and consuetude used by Isidore in the passage just quoted [ Etymologies , 
ibid.] : mos refers only to the physical acts ; consuetudo, however, implies 
also the element of law. The term usus may be employed in the latter 
sense, according to the third meaning given it in the law referred to 
above — although it has other meanings . Isidore, however, as may be seen 
from his comments on this passage, applies the term usus only to facts. 

5. It is now clear that in discussing the nature of custom, it 
is necessary to make clear under what aspect we are considering it: 
n s regarded as matter of fact it must be defined in one 

tom of law and way; as matter 01 law, in another, ot. 1 nomas s den- 
custom of fact nition of custom is, as matter of fact, excellent [on 


the Sentences, ibid .] : ‘Custom is the frequency of free actions all 
performed in the same way’, that is, the frequency of the free use of 


anything that lies in our power. 

It is to be noted, however, that not every sort of factual custom 


has the power of creating a legal rule. An evil custom, for instance, 
creates no legal force; nor does one that grows out of the observance 
of a law — although it is spoken of as custom. An example of the latter 
use of the term is found in the Second Chapter of the Gospel according 
to St. Luke (Chap, ii [, v. 27]) : ‘[And when his parents brought in the 
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child Jesus] to do for him according to the custom of the law.’ This 
kind of custom is often called mos, as in the Fifteenth Chapter [, v. i] of 

Acts, xv. the Jets, circumcision is described as being done ‘after the manner of 
Moses’. There are numerous other like customs which we may pass 
over as irrelevant to our present discussion. 

And therefore, to limit our definition to such custom of fact as is 
capable of introducing law, we must include in the definition, this 
term or something equivalent, namely, that custom is a legitimate 
repetition of actions in consonance with some law; or, that it is one in 
which all the conditions required by the law are fulfilled, or something 773 
to that effect. The definition of Isidore can be said to hold of custom 
understood in this sense; that is, the word ius must be taken, not in its 
formal, but in its causal 1 sense. If, however, we take into account the 
intent of Isidore, the context of his definition, and the strict meaning 
of its words, it is probable that he was not speaking in this sense. 

6. Wherefore, even though it is probable that Isidore, in the pass- 
ages cited [Etymologies, Bk. II, chap, x; Bk. V, chap, iii], was consider- 
ing custom under both its aspects and was speaking in the passage 
quoted in the Decretum (Pt. I, dist. 1, chap, iv), of custom as fact — for 
speaking thus, consuetudo and mos are the same; and that it was in this 
same sense that he said: ‘custom is so called because it is in common 
use’ ; nevertheless, in the passage cited in the Decretum (ibid., chap, v), 
where he gives the definition we have quoted, he seems to have been 
considering custom as a juridical element, that is to say, as law itself, 
which grows out of the factual custom or the repetition of the acts. 
Thus the way is made clear for solving the difficulties presented at the 
beginning of this Chapter. 

7. To the first of these, indeed, we reply that in custom, two ele- 
ments are to be found: the factual and the juridical, and therefore, we 
speak of it at times in one sense, at other times in the other sense. And 

Isidore. since in relation to the laws which Isidore is discussing in that last 
passage, the juridical rather than the factual aspect of custom is more 
pertinent, he defined it under that aspect and under the category of 
law. His definition is adapted from the Digest (I. iii. 32), in the first part 
of which we read: ‘In matters concerning which we do not use written 
laws, it is necessary that we preserve what has been introduced by 
conduct and custom’; and farther on [ibid., § 1]: ‘Long continued 
custom may not unwarrantably be cherished as law, and this kind of 
law is said to be constituted by general conduct (mores).’ So also in the 
law of Spain ([Las Siete Partidas ,] Pt. I, tit. 11, law I [law 4]), custom 
is defined as: ‘Unwritten law which has grown out of long and con- 
tinuous usage.’ In the same manner, the jurists define custom under 
the same category (on rubric of Digest, I. iii), and Bartolus (on Digest , I. 

, 1 [‘ causal,’ warranting the introduction of new law through custom. — Tr.] 
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iii. 32, in his Lecture and in Repetition, Qu. i), rightly distinguishes 
the two meanings of the word in almost the same manner in which 
we hare. The phrase non scriptum (unwritten) added to the definition 
by the Spanish law and by many Doctors is virtually included in the 
statement that this law is established by general conduct {mores), 
which sufficiently distinguishes it from written law. In Chapter 
Three, I will give this phrase fuller discussion. 

8. Hence, the second difficulty is easily resolved: for, juridically 
considered, custom may correctly be defined as law founded by ‘general 
conduct’, since ‘general conduct’ regards fact and not law: thus, the 
thing to be defined is not in this case included in the definition; for 
the consuetudinary law is brought in by the repetition of free acts, and 
this repetition is called general conduct. So, also, there would be no 
fault in the logic, if the definition of custom as law were to include the 
term custom as fact, provided the distinction of meanings with respect 
to custom is kept clear. 

Isidore’s sentence that c mos is custom which arises from “general 
conduct” {mores) only’ 1 has an excellent sense and is faultless, if we 
remember that the term mores is often predicated of single moral acts 
considered separately [that is, without reference to their being or not 
being actions done in observance of a custom]. Mos, however, as 
signifying custom is used as a kind of collective term, including the 
whole number or the repetition of acts. Thus mos (a customary mode 
of conduct), may be said to grow out of mores (general conduct), that 
is, out of free, ‘moral’ actions. 

We may also consider that not any conduct {mos) but only the 
general and public conduct of the community is sufficient for bringing 
in consuetudinary law — the subject of our discussion — in the sense 
that it is able to introduce the strict obligation of Jaw. For the 
private conduct of one person, or of a family, does not found a legal 
rule — as we shall see later. It is said, therefore, that the custom which 
suffices to introduce law must be drawn from the general conduct of 
the people: it must, that is, be so general as to arise out of the 
conduct of the community as a whole — of all, or the greater part of 
its members. 

Lastly, Isidore adds to his definition the qualifying term ‘only’ to 
denote that only that conduct suffices for custom constitutive (if I 
may use that term) of law, which has come into being by usage alone 
and general conduct, without the assistance of statute and written law 
to introduce it. For a general line of conduct that has come into being 
through law, cannot, as such, bring in law, much as it may help to 
strengthen law already existing, as we shall point out later. 

1 [This appears to be a paraphrase of the same passage in Isidore, Etymologies (Bit. II, chap, x, and 
Bk. V, chap, m), found near the beginning of this Chapter — Tr.] 
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9. As for the third difficulty: we have already stated that although 
consuetudinary law is an effect of custom as fact, we must keep the two 
distinct and remember that our present concern is a definition of 
custom not as fact but as law, and that when the phrase ‘which is 
accepted as law’ is added to our definition, the effect of custom is 
not stated definitely, but its essential quality is explained. 

It is said to be ‘accepted as law’, not because it is not true law, but 
because Isidore restricts the term lex to law in written form only. It is 
for this reason that he says that consuetudinary law is accepted as 
written law where the latter is absent. 774 

Bartolus (on Digest , I. iii. 32, in Repetition , no. 6), states that 
by this phrase the distinction is drawn between custom and a right 
(jus) which arises from the usage of a single person, or which is not 
accepted in the place of law, nor is it a regulative right, but rather 
something that is itself regulated by some law. In order to grasp this 
point we must recall what has been said at the beginning of this treatise, 1 
namely, that the term ms has two meanings. According to the one, it 
signifies a moral power of use : and this is ownership or quasi-ownership ; 
for it may include an established right in holding a thing or a right to 
have a thing and can be called generally a right of ownership or quasi- 
ownership. In this sense, ius refers rather to fact [than to law]. In the 
second sense, ius is a right that carries the power to bind and command : 
this we may call the right of law, or legal right. The private usage, then, 
of a single person can confer a legal right to hold a thing, that is, 
ownership of a thing, or the right to a servitude ( ius servitutis ) and the 
like, as is the case in prescription. 2 This kind of right has not the force 
of law, and so it is correctly held to be not a regulative right, since it 
neither prescribes nor ordains anything, but rather a regulated right, 
since it has been acquired by the operation of some law. Custom, how- 
ever, in the sense of our present discussion, is not of this latter kind, but is 
a legal right: it is so called because it is accepted as law and because 
for that law such custom is required as is established by the general con- 
duct of those who employ the custom, that is, the community itself. 

10. Therefore, we have briefly indicated the distinction between 

„ custom, with which we are concerned, and prescrip- 

The difference . ’ ’ r r 

between custom tion. lne two words are orten used as completely 
fs n no P ted SCriptl ° n synonymous because of their likeness in some details. 
They are, however, in their proper connotations, radi- 
cally different. 

Bartolus ( Repetition , no. 10 to the said question 1, at end), as well 


1 [ Vide sup-a, p. 30 . — Tr.] 

1 [The right to a servitude, as the right of way, or of retaining ancient lights, is the right which a 
dominant tenement has established over a servient tenement by prescription or law This right is the 
second meaning of tits, for it connotes forbearance on the part of others, against whom a prescriptive 
right has been set up.— Reviser ] 
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as other earlier commentators whom he cites, makes this point, as do 
other later writers, such as Panormitanus (De Consuetudine, 1 Chap. si Panormitanus. 
[no. 20]) and Rochus Curtius (De Consuetudine [Sect, iii]), with Rochus 
Gloss thereon (on word legitime), and Aimone Cravetta (De Antiquita- £^“ us ' 
tibus Temporum, Pt. IV, at beginning), Balbus (De Praescriptionibus, Pt. Aimone 
I, qu. 10), Rochus Curtius (ibid., Sect, v, no. 3) and Covarruvias (on g^“ a ‘ 
Sext, rule possessor, Tom. I, pt. n, § 3, no. 2), Matienzo ( Recopilacion , Rochus 
Bk. V, De Matrimonio , Tit. VII, law I, gloss 6, no. 3) and Luis de Molina covamivias. 
Eaetico 2 (De HispanorumPrifnogenitorum Origins etNatur a, Chap. vi, no. Matienzo. 

10). The latter, Molina, sets down numerous distinctions on this point; Molma ' 
but disregarding them (in detail), the root of the distinction [between 
custom and prescription] is more clearly perceived from what he says. 

Because in prescription as well as in unwritten law, there enters 
an element both of fact and of law, which is introduced by fact ; there- 
fore, prescription requires a certain custom, and unwritten law, again, 
sometimes requires a custom which is in a certain sense prescriptive, 
that is, one that is indubitable and in accordance with law. 

1 1 . They differ, first of all, and chiefly, in the kind of right which 
each establishes. Prescription, in its strict sense, does 

e rs 1 erence. introduce a legal or regulative right, a? does law. 

It confers rather a right of ownership or one of a similar kind to the use 
or enjoyment of some corporeal thing, as a house, an article of clothing, 
or an incorporeal right, as the exercise of jurisdiction or the right 
of suffrage. Therefore, they differ also in the custom of fact by which 
the one and the other kind of right is introduced; for, the custom which 
establishes prescription demands conditions different from those which 
establish law. A custom of the people is essential for legal right; the 
usage of a private person is sufficient for prescription, unless the object 
that is to be the matter of prescription is to be acquired by a corporate 
body. Some of the jurists cited employ the term ‘custom’ whensoever 
it is a corporate body that establishes prescriptive right, or whensoever 
prescription is established against a corporate body. This use of the 
term is improper. The acquired right is not law but ownership or some 
right of use. In these cases the community acts as a single private pos- 
sessor and owner: whether the person establishing prescription or 
against whom a prescription is established is an actual person or only 
a fictitious one is an entirely material [ — not a forma] — ] distinction. 3 
But we must not quarrel over terms. 

1 [The Latin text incorrectly has • de Constitutiombus It should read : de Consuetudine (of custom) 

This refers to Title IV of Book I of the Decretals Henceforth in Book VII, the commentaries of 
Panormitanus, Rochus, and other canonists on this Title of the Decretals will be referred to as De 
Consuetudine. — Tr.] 

2 [Not to be confused with Luis Molina (1535-1600), Spanish theologian.— T r ] 

3 [A material distinction, in the terminology of SuArez, is one that does not affect the main issue. 

Thus, the distinction between paying a debt with paper money or with com is only a material or 
objective distinction. The debt is paid, whatever the medium. — R eviser ] 

15^9.74 3 M 
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12. Another difference is that for the validity of a true, legal cus- 
The second tom — the subject of this discussion — the consent of 

difference. the community, or of the prince against whom (as it 

were) the custom is set up, is necessary; but it is unnecessary in pre- 
scription to secure the consent of him against whom the prescriptive 
right is established, as I have noted elsewhere (Tract. II, De Religione, 
Bk. I, chap, v, no. 19). 1 It is for this reason, [namely,] that for setting 
up a custom, no legal title is necessary, since consent is sufficient ; where- 
as to establish prescription, a legal title is necessary. This is the doctrine 
of the Gloss, Abbas [i.e. Panormitanus] (De Consuetudine , Chap, xi 
[, no. 30]) and of others (De Consuetudine , Chap. xi). This test is, how- 
ever, a negative one, that is, it does not give final certainty in this 
matter: for legal title is often demanded for a prescription, but not 
always ; while for custom, title is never demanded. For this reason, also, 
in prescription evidence of good faith is necessary; in custom, however, 
it is not always necessary, at least, not in the beginning. 

Finally, although in the case of each, some period of time is 3775 
requisite element, yet it is not the same in each case. In prescription, 
its length is that which is fixed by law; in custom, on the other hand, 
either the law does not fix the time necessary for the custom to be set 
up, or such a fixed period is not per se necessary; rather, that period 
suffices which gives time for the prince or the people to manifest con- 
sent — as I shall explain further on. Other differences are set forth by 
the authorities we have cited, but they lack foundation in reason or 
are such that their examination need not detain us. 


CHAPTER II 

DOES CUSTOM ALWAYS INTRODUCE UNWRITTEN LAW, AND IS THE 
DEFINITION GIVEN COMPLETE? 

I. This question is raised by the presence in Isidore’s definition 
of the phrase [in Etymologies, Bk. II, chap, x], ‘when law is lacking’. 
He inserted it, evidently, either to make it clear that custom must be 
unwritten law ; or, to point out that we are to assume that there is 
no written law [against which custom is set up]. Each of these inter- 
pretations would seem to be open to doubt. In the first place, because 
consuetudinary law is often found in written form: the feudal laws and 
our own Spanish rules of judicial procedure are considered as such. It is 
not, therefore, of the essence of consuetudinary law that it be unwritten. 
As to the second interpretation, there is also a doubt for we must notice 
that custom often derogates from existing law, as will be made clear 
later : it cannot, then, be true that custom may not suppose the existence 

1 [Not included m these Selections — ' Tr.] 
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of written law. From this observation, we see that a third difficulty 
may be brought forward here, one respecting that other phrase [in 
Isidore’s definition ( ibid .)], ‘which is accepted in the place of law’. 
For, as a matter of fact, the custom is not accepted in the place of law, 
but rather abolishes it, so that the custom imposes no obligation to a 
course of action, but at most does no more than permit it. A fourth 
objection may be added, namely, that this definition nowhere touches 
on the element that is of the substance and essence of custom, that is 
to say, its acceptance by the common consent of the people. 

2. I answer, first of all, that the proper meaning and basis of the 

The true inter phrase ‘when law is lacking’ is that consuetudinary 
pretation of the lawis commonly introduced in default of law: for where 

lsTacking" 16 ” * aW t -^ iere * s already written law, custom calculated to 

introduce law is not needed; the written law suffices. 
Indeed, such custom does not seem to be morally possible, since it is of 
the essence of custom that it be established not by explicit but by tacit 
consent, as Bartolus notes (on Digest , I. iii. 32, in Repetition, no. 7) and 
as is clearly to be seen from the Institutes (I. ii, § 9). Thus, if a custom 
has arisen through the influence of a written law, it lacks for that reason 
power to introduce law; for it was begun and continued, not that men 
should be bound by it, but that they should obey some law already in 
existence. Nor is there any difficulty against our position m the fact 
that sometimes a custom is said to be introduced subsequently to a law. 
For this has reference, either to custom of fact only, which does no 
more than confirm the law; or, to a custom limiting or interpreting the 
law, and in this respect — as I shall show later — able to create new law. 
It is thus, it will be noted, not based upon the law, but is an addition 
to the law. 

Thus, custom is most properly pronounced to be unwritten law, 
and is held to be such in the Digest (I. iii. 36 and I. i. 6, and in Institutes , 
I. ii, §§ 3 and 9). The reason is that it does not of its nature demand a 
written instrument, nor does it flow from written law; nor even from 
the personal or express precept of the superior: it is introduced by 
usage, for this is embodied not in writing nor in words, but m facts. 
This is the doctrine of the theologians on certain church laws which 
have come down by tradition. Of these, we shall have something to 
say in the two following Chapters. 

3. The jurists, however, dispute whether a written instrument is 
so incompatible with custom that if consuetudinary law be reduced to 
writing it ceases by that very fact to be such and becomes law of an- 
other order. Some have asserted that it does, as Bartolus notes {ibid. 
[, no. 8]), and as Gratian indicates in the Decretum (Pt. I, dist. 1, can. v, 
§ cum itaque ). In that passage, Gratian says that a custom not expressed 
in writing is properly called a custom, but that one reduced to writing 
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becomes a constitution. Rochus Curtius (De Consuetudine, in Pref,, nos. 

5 and 6) and Baldus (on Digest, I. iii. 32) concur in this opinion. And ^ 
Jason says (on Digest , XXVIII. vi. 2) that custom reduced to written 
form by one who lacks the power of making laws persists as custom, 
despite such written form. The truth of this is clear : this written form 
is not written law; but it may serve for remembrance and as a source 
of proof, just as we refer to the Fathers to prove traditions that are 
unwritten. If, however, custom be reduced to writing by one who has 
authority to establish law, it ceases to be custom by the very fact that it 
is so written; it is now written and not unwritten law, and is law not by 776 
tacit but by express consent. It may be added that even though the 
law is written in legal form by one possessing authority to establish laws, 
nevertheless, if he does not intend, in giving it written form, to add any 
new force to that of custom, nor to publish or declare it authorita- 
tively as a sufficient custom, it has no more than the force of custom, 
just as, in the opinion of many, is the case with the laws of judicial 
procedure. If, on the other hand, the authority fixes the custom in the 
strict form of written law, and in words that pronounce it binding, it 
is by that act no longer custom but written law. 

4. It appears to me, however, that even in this last situation the 
custom retains its own force and the essential character of custom 
unless it be abolished by a special written statute. Bartolus (on Digest, 

I. iii. 32, in Repetition, no. 8) was of this opinion, and other jurists 
frequently speak to the same effect (thereon and on Digest, XXVIII. 
vi. 2), including Antonio de Butrio (on rubric De Consuetudine, Chap, 
xi), and others cited by Rochus (ibid., nos. 5 and 6). This can be 
proved also from the canon law (Sext, Bk. Ill, tit. iv, chap, ii), where 
it is said that ; ‘A custom of this kind is approved by Apostolic authority 
and demand is made that it be inviolably observed/ 

Such a written law, then, does not abolish the custom which it 
orders to be observed, rather it adds new force to it; and, as the Gloss 
on that law observes, from being a particular custom it thus becomes a 
common law. There is no contradiction in the fact that there should 
be two founts of obligation — that is, of custom and of written law — for 
the same thing, any more than that there should be two statutes re- 
lating to the same thing. Thus, written laws themselves often cite 
both customs and statutes as at the same time giving proof of the recti- 
tude of a provision and of the obligation which exists in respect of it. 

An example of this is the canon law (Decretals, Bk. IV, tit. xvm, chap, 
iii) which says : ‘[this doctrine] is approved both by ancient custom and 
by the laws.’ 

Nor is the continuance of the custom and of its obligation useless, 
notwithstanding the existence of a written law on the matter. The 
reason is thatif the customis a particular one and the superveningwritten 
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law is general law— as in the Decretals (Bk. IV, tit. in, chap, iii), and if 
there is effected a derogation from that law by privilege, nevertheless, 
where the earlier custom existed in that matter, it is not held to have 
been derogated from by that privilege, unless there is an express dero- 
gation from the custom also. 

There is here no question of a mere manner of speaking, but it is 
one of fact, for it may be of the utmost importance as regards moral 
effect, that a custom which had its beginning without benefit of law 
should stand as concurrent authority with the statute, and remain in 
full force as unwritten law] for the mere coexistence of a written law 
does not make impossible an unwritten law existing with its own pecu- 
liar force and in its own terms. The custom should, however, be com- 
plete and established with sufficient firmness before the written law 
comes into being; for if it exists only in inchoate form and the binding 
force is (as it were) anticipated and introduced by the statute, it will, 
clearly, be no more than simple written law. 

5. To the second objection, that concerning a custom contrary to 

T , law — which seems to assume the existence of law — a 

In what manner , 111 i 1 • • 

custom ought to reply is ready at hand, namely, that it is not against 

assume the exis- the nature of custom that there be in existence law 

tence of law. - , . . . . . , , 

of some sort on the subject, but only that there be 
a written law ordaining the very course of action which the custom 
is to bring in. But a custom which derogates from a law does not 
suppose a law that regards the same object as the custom, but rather the 
contrary, namely, that what the law forbade the custom permits — or 
conversely. 

Bartolus (on Digest, I. iii. 32, in Repetition, no. 6) explains the 
phrase ‘where iaw is lacking’ in a different manner. He holds, that this 
phrase denotes that the custom is not to be condemned by the law: 
for, if the custom is not against the law, the law is clearly defective in 
respect of the rule which the custom is bringing in; if, on the other 
hand, the custom is conti ary to the law, it should prevail over the 
law, and thus the latter should cease to exist in order that the custom 
may prevail. For if a custom of fact is counter to written law and does 
not remove it, then custom will under no circumstance be able to 
introduce law. This doctrine is true and ingeniously conceived, but 
it does not, I believe, express Isidore’s thought, which was much 
simpler, as I have explained in a previous passage. Nor was it 
necessary to explain this point in detail in a definition, since, in the 
nature of things, it is clear that a custom could not introduce one legal 
rule contrary to another already existing, without cancelling it ; for the 
simultaneous existence of two laws in mutual opposition involves a 
contradiction. 

6 . There remains the third objection: a custom derogating from 
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a law already in existence is strictly custom, and is not law. My first 
reply to this objection is to remark that in the realm of moral actions, 
under the term ‘habit’, absence [of action] is understood to be included: 
thus, Augustine’s definition of sin includes not only a word, or act, and 
the like, [contrary to the law of God,] but also the omission of words or 
actions in contravention to law. Thus, then, when custom is called 
law, one is to understand even its power to abrogate law. 

For one law voiding another is true law, even though it may not 
prescribe a course of action opposed to that prescribed by the law it 
has annulled. In the same way, then, a custom abrogating a written 
law is called unwritten law, since it is accepted as an abrogating law. 
Whence, it is said that just as permission 1 is included among the effects 
of law, and as a permissive law is held to be true law — since, even though 
it does not enjoin the commission of permitted action, it enjoins per- 
mission to do it — so custom, introducing law that derogates from 
statute, does so, indeed, not as imposing an act contrary to the previous 
law, but only as permitting that act. It thus enjoins permission for the 
act; that is to say, it forbids that any one be forced to obey the dero- 
gated law, or that he be punished for not obeying it. 

7. I have recorded a fourth objection, because some have found 
The definition of fault with Isidore’s definition as incomplete. Owing 
Isidore set forth at t0 the lack of some such words as ‘by consent of the 

the beginning of , , £1 . ‘ , r , 

the treatise is ap- people , or by common consent , or, even, ‘of the 
proved. people’, they say that the phrase should not be, as it 

is in Isidore’s words, ‘established by general conduct’ {mores), but 
rather ‘established by the general conduct of the people’. This is the 
opinion of Bartolus (on Digest, I. iii. 32, in Repetition, no. 6). In fact, he 
approves in this passage another definition, setting forth, by the addition 
of several terms, the conditions requisite for custom. Other canonists 
also object to Isidore’s definition as too brief. Not a few offer other 
definitions. These we need not rehearse, both because they are 
of no use to us here, and because they are to be found in Hostiensis 
(Summa, De Consuetudme), in Rochus ( De Consuetudine, Pref. nos. 
13, 14), and in the passage of Bartolus (ibid., no. 1 [no, 6]), in which 
he rejects his earlier opinion and takes his stand on Isidore’s definition, 
just as it is. 

It is my opinion, then, that none of those additional terms is 
necessary: they do not clarify the definition; rather, they obscure it. 
For, if we add to the definition the words ‘the consent of the people’, 
the question arises immediately: ‘Of what people?’ Is the consent of 
the council sufficient ? The like question arises on each of the other 
terms. 

The words ‘established by general conduct’ {mores) sufficiently 

1 [For promissio read permtssto. — Tr.] 
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includes the element of consent ; since, as I stated before, the general 
conduct is voluntary. It must be understood, of course, that the general 
conduct must be such as to suffice for establishing law. What condi- 
tions should obtain for this sufficiency, or, upon whose consent those 
conditions ought to depend, it is neither proper nor necessary to include 
in the definition. It is enough that the essential and formal character of 
the thing defined be given in the definition : an enumeration of all its 
causes is not called for. Such matters are more properly taken up in 
the course of the discussion. 


CHAPTER III 

OF THE VARIETIES OF CUSTOM, AND WHETHER IT INCLUDES 
FORUM AND STYLUS 1 

1. Since custom may be of many sorts, and since our discussion 
deals not with custom in general but only with that which pertains to 
human law, and has the force of introducing or of annulling it in some 
way, a review of the different kinds of custom is called for to clear the 
way for a discussion of that custom which is our proper concern. Such 
a review will assist us to a clearer and more precise concept of the nature 
of custom. 

We will give special attention to custom as fact [rather than as 
law]. From this study we shall see to what extent law can arise from 
custom; for in this matter it must be noted that the clear understand- 
ing of the consuetudinary law depends upon the clear understanding 
of the fact as the prime cause and root of the law. 

2. We may begin by distinguishing two kinds of custom: that 
which, as its subject-matter, has things or persons, 
considered separately or together; and that which is 
concerned with human acts. This distinction is touched 
upon and illustrated with examples, in [ Las Siete 
Partidas , ] Pt. Ill [Pt. I], tit. ii, law 4. Thus, the 
custom of paying or not paying tithes of the fruits 
of the field or of the vineyard pertains to things and 

(as it were) imposes a burden upon them, and the custom of paying or 
not paying personal tithes or personal taxes pertains to persons; the 
custom of fasting or praying, however, clearly pertains only to human 
acts. 

Some writers maintain, therefore, that the first two kinds of 
custom — those, namely, relating to things alone, or to persons alone — 
or both together, pertain rather to prescription than to law, since 
directly and of themselves they give only an [established] right to hold 

1 (There appears to be an error in this title No mention of ‘Ion ini’ or ‘stylus’ is included in this 
Chapter. A discussion of these terms is found, infra, pp. 476 el seq., Chapter, v, sections 3 el seq — Tr.] 
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a thing (jus m re), or a right to claim a thing (jus ad rent), or a right 
against a person ( ius in personam), and that this is a kind of moral power, 
and not law. 1 They argue that even though out of this moral right 
there arises an obligation in conscience to pay the tithes and the like, 
that obligation does not arise directly from the custom, but from the 
law of natural justice, which obliges men to render to others their due. 
Thus, as a result of prescription, there follows the obligation not to 
take away the thing obtained by prescription, an obligation which is 
derived immediately from the natural precept against stealing. And 
thus, also, from a servitude acquired by prescription allowing passage 
over a field, there follows, from the same principle, the right that one 
should not be obstructed in the exercise of the right. The same prin- 778 
ciple applies to any custom whatever relating to a thing or to a 
person. 

But a custom concerned with human acts is said to pertain not 
to prescription but to law. The reason is that no one, as we said in 
the preceding Book, 2 establishes a prescriptive right concerning his own 
action, but he can be bound by custom, and by that custom there is 
established a consuetudinary law with respect to his personal acts. 

3. But this doctrine calls for further explanation, chiefly, because 
there would seem to be no custom that is not concerned with human 
acts, since every custom consists of a frequency of human acts. If 
you say that all customs consist of acts, but that they are not all con- 
cerned with human acts, then the reply would be that if such were 
the case, there would hardly be any custom which is concerned with 
human contingencies. For though a custom of fasting be observed by 
human acts, nevertheless, those actions are concerned both with matters 
that are the object of temperance, and with that person who does 
them, whose passions it moderates. This is true of all customs. 

And if those customs which have to do with the goods of others or 
with persons distinct from the person observing the custom, are said 
to be concerned chiefly with things and persons, then it is true, of 
course, that a prescriptive custom is in a sense concerned with the 
things of another, since no one establishes a prescriptive right against his 
own property; and it is also concerned with a person distinct from him 
who establishes the right. This statement is true for two reasons : because 
prescriptive custom pertains to the matter of justice, and therefore 
ought to consist of acts which have regard to another; and because 
prescriptive right is always established against some person who must 
necessarily be a person distinct from him who has exercised prescription. 

t ' [his in re, as the right which a worker has to keep the wages he has received. Ius ad rein, as the 
Tight which a worker has to get his wages. Ius tn personam, as the right a man has that other people 
should not impede his free actions. This is a right to claim a forbearance. The right to life is an example, 
tinder different aspects, of all three — Reviser ] 

1 [Not included in these Selections. — Tp. ] 
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4. Nevertheless, the division so stated is not satisfactory. First of 

The aforesaid affi since in prescription properly so called a distinc- 
expianation is tion must be made between the person against whom 
rejected. the prescriptive right is established, and the subject- 

matter of the prescription. For, in the first aspect, every prescriptive 
custom is engaged, as is obvious, with a person; m the second, however, 
it is engaged not only with a thing and a person, but with human facts. 
Thus, a prince can establish prescription against his vassals that they 
should render this or that person service, either in war or at his place of 
residence, or on his lands. A custom of such service or ministry creates 
a prescriptive right with respect to similar acts, just as the custom of 
fasting is said to create the obligation of fasting. 

And so, in the same way also, a custom which affects another 
person, and actions and property which are put at the service or use 
of another, may, without the support of prescription, create law. Thus 
the pious custom in the Church of making voluntary offerings, of 
which the Decretals (Bk. V, tit. in, chap, xlii) speaks, is concerned with 
the objects offered as its proximate matter, with God as the person to 
Whom they are offered, and with the Church or the priests as the 
persons for whose use they are offered: nevertheless, out of such a 
custom, concerning such matter and such persons, an obligation in law 
can arise. In fact the commoner opinion is that it does arise, as may 
be seen from the text just quoted. And although it is probable that the 
obligation can be sufficiently explained as a form of prescription, it is 
nevertheless certain that it can bring in the obligation of a human law, 
if other conditions are fulfilled. For in the case of a mere custom of 
private devotion, such as attending a procession on a certain day, or 
assisting at the divine office without a real obligation 1 so to do, that 
custom could establish a law enjoining that act. Why, then, cannot 
the custom of making an offering have the same effect ? Finally, on the 
contrary, not every custom which affects personal action not done in 
the service of others suffices for establishing a legal rule: the customs of 
writing, painting, and the like are concerned with facts but they do not 
suffice to make law. 

5. That division of custom, to serve the purpose of our present 

discussion, should be understood not in a material 
sense (so to speak) but in a formal one, that is, it 
should be inter- should be determined rather by the purpose or scope 

preted. — as j ma y ca ]] [ t — of the custom. 2 For one kind of 

custom would seem to be directed toward establishing right relating 
to things or between persons: such may properly be said to be con- 

1 [Real obligation refers to the obligation of beneficed clencs to assist at divine office If thev neglect 
this duty, they are not entitled to a proportionate part of their income —Reviser ] 

2 [That is, ive should distinguish custom from custom, not on the ground that they differ in regard 
to material and objective actions, but because their purposes are distmct.— R eviser ] 

1569 7 4 3 N 



458 On Laws and God the Lawgiver [Bk. VII 

cerned with things and with persons. It is true that this sort of custom 
should be regarded as pertaining to prescription and not to unwritten 
law, which, by a substitution of terms, we are here calling custom. 
Nor is there any difficulty in the fact that such a custom may at times 779 
be engaged with human acts as its proximate matter. And this, either 
for the reason that in such a case these acts are regarded not as human 
acts in the sense that freely willed acts are, but as things of such or 
such worth and value; or, at least, because such a custom is rightly in- 
cluded in that custom which is concerned with persons, since through it 
the person remains liable and bound — not, however, by custom as law, 
but by a right affecting the person acquired by another in virtue of the 
custom, and this right is a prescriptive one. So also, contrariwise, a 
custom, or rather usage, through which a prescriptive right to an action 
is wont to be obtained, although it may seem to affect as its proximate 
matter the action to which a right is obtained by prescription, never- 
theless falls directly upon the person who was formerly responsible 
for the action, and by this quasi-custom he is freed of obligation. 

6 . The second kind of custom is of its nature classified solely with 
respect to the usage or non-usage of like acts, as they are exclusively 
the acts of the agent himself. These acts may be immanent (as it 
were) as fasting and praying, &c. ; or, they may be acts that terminate 
in an external object, as writing, plowing, and so on, whether they 
have relation to another person or are free of such a relation. The 
reason is that all these acts are capable of developing custom because of 
their very nature, or because of their uprightness without regard to 
any right acquired through them in respect of another person or thing. 

To this sort of custom belongs that which is capable of bring- 
ing in a preceptive rule; and in that respect it may be said to be 
concerned with acts, since it intends by its nature their use or exer- 
cise. Customs that concern extrinsic objects and persons must not, 
however, be excluded from this class. The reason is that through them 
also a particular obligation of human law may come into being, if they 
are performed only under that aspect [ — that is, as being prescribed-—] 
as the argument concerning the custom that creates obligation proves. 
Similar examples could be easily adduced. 

For the custom of almsgiving can be such as to introduce law, 
because even though almsgiving is concerned with an extrinsic object 
and a person distinct from the donor, it can be performed on the 
ground of pity, and as a good practice of the agent himself, without any 
relation to any right which another [the recipient] has. The general 
ground, therefore, would seem to be that such acts, although they have 
a relation to another, and involve matter extrinsic to the agent, may 
become obligatory by the mere force of custom — although by them 
no right is yielded to another — just as they can be commanded by 
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human law, or, as a man may bind himself to such an act by a vow or by 
a mere promise. We must add, however, that not every such custom, 
even though it deals with mere facts, is sufficient to establish unwritten 
law. Only that custom which is concerned with free actions in so far 
as they are good or bad relatively to the common good, can do that. 
For as it is the nature of law either to command or prohibit actions of 
this sort, so the same nature is necessary for legal custom, if I may so 
speak. Thus, we exclude such customs as that of writing and the like, 
which are morally indifferent, private, and of their nature produce 
only facility or skilful usage in actions of that kind, but impose no 
obligation of exercise ; as custom — of the sort that we are discussing — 
of its nature does. 

7. Secondly, this moral custom [, that is, custom founded on human 
The second division acts >] can, i n its main division, be differentiated into 
of custom: univer- most common, that is, universal; common, that is, 
sal and particular. p U p,^ c . particular, that is, private. This division is 
derived in part from the Digest (XXX. 1 . 3), and is more fully set forth 
by Hostiensis ( Summa , De Consuetudine , Chap, xi, no. 11), by Baldus, 
and others cited by Rochus (De Consuetudine, in Pref., nos. 20, 21). 
But they explain the division differently, as may be seen by reference 
to their works. 

For my part, however, under the first category [, universal custom], 
I include, most of all, those customs of the whole world which consti- 
tute the ius gentium , as I have stated in Book Two. 1 For that ius gen- 
tium is true law, and in its own order it binds as true [particular] law, 
as I have there proved. Furthermore, that ius gentium is unwritten, 
a fact that is also obvious. Therefore, it was introduced by the usage 
and general conduct, not of one or another people, but of the whole 
world. Hostiensis, therefore, calls it universal, that is, most common 
custom. Consequently, in passing, we can understand that the defini- 
tion of custom, given above on the authority of Isidore, is strictly 
applicable to the ius gentium. Nor is this attribution [of being due to 
custom] contrary to the rectitude of the ius gentium, viewed in itself, 
because the ius gentium is truly a kind of custom; and so it has its force 
not solely in virtue of natural law, as I have proved, nor by virtue of 
the will of some human prince, as is evident. 

Nevertheless, if we restrict the name and character of custom to 
what we at present are dealing with, namely, civil, that is, human 
780 law, 2 as contradistinguished from the ius gentium, then, by the name of 

1 [Supra, p 351 .— Tk.] 

2 [The difficulty in adequately rendering Suarez’s argument here has prompted the following eluci- 
dation 

Suhrez is proving that custom gives rise to laiv. However, he restricts custom to that particular hind 
of custom which is common custom (i e civil), not wishing to include universal custom, for he is con- 
sidering particular laws of particular places. He wishes it understood that he is speakmg of human 
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custom is to be understood only the custom that is common [not 

The principle of universal], which we can call civil custom ; and with 

custom should be due proportion, the definition of custom is to be 

restricted for the restricted so that by the term law [in the definition 
present purpose so ' . . , *- , . . 

that it excludes the of custom] is to be understood human, that is, civil 

law of nations. [positive] law, including also canon law. Or else, at all 

events, this restriction is to be understood as indicated by the phrase 
moribus utentiurn institutum (instituted by the general conduct of those 
who employ the custom). The reason is that the said phrase signifies that 
this kind of law [, due to custom,] should be introduced as new law, 
either in a particular place or province, that is, introduced as law over 
and above the common laws of nations, which are considered virtually 
natural laws. The point can be further explained when we say that 
the law [introduced by custom] is reputed as law, when written law 
is wanting, whereas the ius gentium is introduced not as though in 
default of written law, but as being in itself necessary, and whereas 
also, because of its nature, it postulates that character of necessity, 
since on no other basis than that of necessity could it be introduced 
by mankind. 

So we shall set aside for the present the first member of our 
division. Under the head of this sort of custom may be included eccle- 
siastical traditions whose beginnings and whose author we do not know, 
but which are observed by the Universal Church, for these embody 
unwritten law and are strengthened by the practice of the whole 
Church. For since the Church is essentially universal, for the whole 
In what manner world, these customs may properly be said to be uni- 
ecclesiastical tradi- versal, and most generally adopted. On these tradi- 
tions embody law. t i ons we shall add the following sections a few 
remarks from which it will be seen whether they are to be counted 
amongst those traditions which are capable of establishing unwritten 
human law. 

8. Particular, private custom is that which is followed by one 
By private custom person only, or by an imperfect community, a com- 
that of one person or mumty whose consent is not sufficient to institute 
that of an imperfect law, such as a private household or family, which is 
carumt'enacMaws' unable itself, or through its head, the father of the 


(civil) law, not of the tus gentium, and that it is human law to which he is referring in the phrase moribus 
utenttum institutum. His restriction is the more reasonable, because, as he says, a law that is intro- 
duced by a general manner of conduct is a new law and is introduced in particular localities, not in 
ail places, as is the ins gentium, the latter being a kind of natural law, introduced by and for all 
mankind in all places. He makes his point still clearer by saying that consuetudinary law arises only in 
default of positive written statute. This is not true of natural law, because it does not arise and come 
into being m default of written statutes, but develops because it is essentially necessary. So, too, 
there is no other way, humanly speaking, for the uis gentium to be introduced than by way of necessity, 
for it applies to and is necessary for all mankind. It could not, therefore, have ever arisen if it 
merely supplemented particular local laws. — Reviser.] 

1 [The 1612 edition here used has 'not to be understood’ — Tr.] 
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family, as I have shown in Book One, 1 to make laws. Such private 
custom we shall not, therefore, count for the present as custom, for 
the same reason, namely that it cannot establish law. 

This is the common teaching of the jurists such as Bartolus (on 
Digest , I. iii. 32, in Repetition , no. 6) and Antonio de Butrio ( De 
Consuetudine, Chap, xi [, no. 45]) a tid others. The reason is that if a 
custom is that of a private person, such a one cannot impose a law upon 
himself, nor establish an obligation by the mere force of repeated acts, 
even though the person have a fixed will of acting always in that w r ay. 
If a promise be added, an obligation arises, not by reason of the custom 
but by virtue of the promise; and this not by reason of law, but by 
reason of the fact, that is, of the vow or pact, for on that basis, natural 
law creates an obligation, as I explained in the treatise on vows . 2 So 
true is this, that even though the agent may have, in another capacity, 
the power of making law, he cannot establish it by personal custom, a 
point which Rochus has noted ( De C onsuetudme , Pref., nos. 16 and 22). 
The same principle with respect to himself applies to the prince as to a 
private person, for in his personal actions or in their repetition he acts 
as a private person, not as prince, nor can he command himself by 
placing a legal obligation directly on himself as we saw above. So, 
furthermore, from the private or personal custom of the prince, no 
consuetudinary law falls upon his subjects. And this, both for the 
reason that, first, one of the conditions requisite for consuetudinary 
law is that it be introduced by the tacit consent of the people, and 
such consent does not intervene, except by the usage and conduct 
of the people themselves. Without that condition, therefore, the 
private custom of the prince is insufficient. Again, the subjects are 
not bound to imitate the prince in their actions, even his most praise- 
worthy and repeated acts, unless he enjoin it. He does not, however, 
sufficiently enjoin an action by simply observing a private custom, 
since thereby there is no express or tacit sign of his will to command 
it — as is clear. Bartolus has well said (on Code , VIII. Iii. 2, at the 
beginning): ‘The power of establishing consuetudinary law is given to 
the prince only when it is yielded by the consent of the peopled Thus, 
it is clear that personal custom never establishes law. 

9. The same principle holds with respect to the custom of an 
imperfect community — one family, for instance — since one family is 
incapable of imposing upon itself an express law, as I demonstrated 
in Book One, and is, then, much less capable of establishing a tacit 
law, such as custom is. 

Furthermore, although such a community can establish certain 
private ordinances, which, even though they do not bind as law, do 
so at least as pacts or mutual agreements; still, the persons of such a 

1 [Chap. VI, § 22 ; supra, p. 88 .— Tr.] 2 [Not included in these Selections— T R.] 
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community cannot be even thus bound, it seems clear, on the ground 
of custom alone, because the pact or the promise is not created by 
custom alone, unless prescription intervenes, or some law or institution 781 
is assumed upon which such consent to the binding power of the pact is 
founded. For the same reason, although the father of a family can 
impose a precept within his family, he cannot bind them by his own 
custom, since personal custom is not a tacit sign of a precept. 

10. We are left with the conclusion, therefore, that custom of 

What custom estab- the second sort only, that which we have called the 
lishes law. common, or public custom, is capable of introducing 

positive human law properly 1 so called. The word custom, in this 
discussion, has reference to this sort alone. This is the meaning of the 

Bartolus. term as used by Bartolus (on Digest, I. iii. 32, in Lecture, no. 4 [in 
Parlrmitanw. Repetition, no. 6]) and Baldus (on Code, rubric VIII. Iii), Panormitanus, 
Rochus. Rochus and all the commentators (De Consuetudine, Chap. xi). This 
is clear both from a sufficient enumeration of its parts, and from our 
discussion on the definition of custom, the second part of which we 
shall explain more fully in the following Chapter. 

It should, however, be noted that it is one thing for a com- 
munity to be capable of possessing the power of making laws, another 
that it should actually possess such power. For only those sovereign 
commonwealths which have not transferred their jurisdiction to some 
prince have this power perse in respect to their civil laws. The capacity, 
however, for making laws resides in all perfect communities, that is, 
cities or peoples, which have the power to be bound by their own laws, 
whether common or municipal, even though they have a prince over 
them, since, with his consent at least, they can make laws. 

The public custom, therefore, of any community that has the 
capacity of being bound by its own laws, may establish law, in so far as 
it rests with the community so to do, even though it may not actually 
have the power of making laws. It is true that such a custom calls for 
the fulfilment of more conditions in order to establish law m a com- 
munity de facto lacking that power, than in one that has it, because, for 
that effect, at least the tacit consent of the prince is necessary, as we 
shall explain later. 

11. We conclude then, at length, that according as the communi- 
ties are more or less extensive or general, we can distinguish a number 
of kinds of public custom which are included in the second group of 
our division, Out of this variety of custom arise a variety and multi- 
plicity in consuetudinary law. For if the community is ecclesiastical, its 
custom will introduce ecclesiastical law ; if lay, it will introduce civil 
law. Likewise, if the custom be that of the whole Church — to refer to 
our first division — it will introduce common canon law, concerning 

1 [For propriu read propru.—TR ] 
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which there are many decrees (in Decretum, Pt. I, dist. xi); if that 
of a whole province, the consuetudinary law will be (as it were) 
national; if one of a particular bishopric, the law will be (as it 
were) synodal or diocesan 1 ; if that of a private chapter or community, 
the law will be (as it were) municipal. The same sort of relation 
will hold true of the civil customs. For if the custom be that of one 
kingdom, it will be (so to speak) that of the realm, that of a province, or 
national; if it is the custom of a city, it will be municipal. But common 
civil law of this order cannot be found apart from the ius gentium, since 
the various realms are not able to be at one in the general conduct of the 
citizens. And even though the realms are sometimes alike in respect 
of a certain custom, it is by way not of one entity but of several similar 
entities, just as in various kingdoms they will have many laws that are 
alike, but the law of one is not binding on the subjects of any other, 
nor conversely. 

I do not think that praetorian law should be placed in this class, 
whatever certain jurists may hold — see Rochus (De Consuetudine, 
no. 22) — since the two, consuetudinary law, that is, and praetorian, 
involve conditions repugnant to each other, as will be clear to any one 
considering the matter. I shall, therefore, pass it over as scarcely 
relevant to our subject. 


CHAPTER IV 

OF A THIRD DIVISION OF CUSTOM. THAT WHICH IS IN ACCORDANCE 
WITH LAW, THAT WHICH IS OUTSIDE LAW, AND THAT WHICH IS 
CONTRARY TO LAW: AND OF CERTAIN POINTS OF ECCLESIASTICAL 

TRADITIONS 

I . A third principal division of custom is made under the following 
heads: that which is according to law; that which is outside the law; 
that which is contrary to law. This division is that made by Abbas Abbas [Panor- 
[i.e. Panormitanus] (De Consuetudine, Chap, xi, near end), Antonio Anumiode 
de Butrio (ibid. [Chap, x]), Rochus (ibid., Sect. V, no. 5) and Cardinal 2 Butrw. 
(ibid., Qu. 45 [quoted by Rochus, loc. cit.]), and is that implied by Cardinal 
Hostiensis (Summa, De Consuetudine, no. n). This tuple comparison Hostiensis. 
may be made in respect of the natural law, of positive divine law, 
and of human law: thus, in respect of these three kinds of law, 
there arises a threefold division, each consisting of three members. 3 Of 
each of these, we shall speak briefly. We shall touch upon them all, in 
order that, having set aside those matters that are irrelevant to our 

1 [Synodal, because passed in Synod ; diocesan, because extended to the diocese, but not to the pro- 
vince —Reviser.] 

2 [Grattan, Italian canonist, later Cardinal — Reviser ] 

3 [The complete division is: Consueludo tuxta, praeler, contra legem natmalem, legem divmam pmtivam, 
legem humanam. — REVISER.] 



discussion, and having briefly treated of those points which are of less 
difficulty, we may pass on to matters that are germane to the subject 
and present greater difficulty. 

2. With respect, then, to the natural law, it would seem that no 782 
moral act can be outside it, at least, in the concrete; for every concrete 
moral act is — according to the more probable opinion— either good or 
bad. Such an act must, then, be either in conformity or at variance 
with the natural law since the natural law is a rule for all human acts. 

But custom is constituted by concrete human acts. Therefore, every 
such act must be either in conformity or at variance with the natural 
law. No custom, then, can be outside that law. 

3. Nevertheless, since we speak of the natural law as forbidding 

„„ certain acts, or as rigorously enjoining the perfor- 

accordance with the mance of other acts, so we may say that a particular 
natural law, and cus tom is in accord with the natural law, since it 
w at contrary to it. p rQceec [ s £ rom anc [ through it the natural law 

itself is observed. A custom of an entirely opposite character will be 
contrary to law, since by it the law is violated — if no more than slightly. 

A third kind of custom will be outside the natural law when it 
consists of actions that are, according to a probable opinion, indifferent 
in the concrete 1 ; or of good actions, which, although they are approved 
by the natural law or enjoined by it as to mode or precise character — 
that is, if they are done, they should be done in this or that way — 
are not absolutely enjoined as to performance: they are performed 
without the command of the natural law. 

4. The first sort of custom, then, namely, that according to the 
natural law, although it may, as is obvious, be excellent, has not that 
moral effect which is thesubject of our present treatment. For it does not 
introduce new positive law in respect of the same acts, since those acts 
are done not with such intention or will [of introducing custom] ; but 
rather with the intention of fulfilling the natural law, as we noted above. 

Such custom is, of course, useful for adding strength (so to speak) 
as far as we are concerned, to the natural law, by keeping fresh its 
memory, and by facilitating its observance on the part of the whole 
community. Such a custom may at times — if it be approved by 
prudent, wise, and virtuous men — serve to interpret the law of nature. 

A custom contrary to the law of nature is not worthy of the name 
a custom contrary °f custom; it rather merits that given it in the lan- 
has* 16 °t natUre § ua S e t ^' e ^ aws — a corru ption. It can, therefore, 
have no effect as law, either by abrogating or intro- 
ducing law, as St. Thomas teaches (I. -II, qu. 97, art. 3, ad 1) and as is 

1 [According to St. Thomas Aquinas there are no human acts which, in the concrete, ate neither 
good nor bad. But the Scotist school maintained that there could be such, as, for example, the picking 
of a straw from the ground. — Reviser.] 
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made clear in Decretals (Bk. I, tit. iv, chap, xi) and Decretum (Pt. I, dist. 
vni, can. v and Pt. I, dist. viii, can. ii), together with similar chapters in 
Distinction viii of the Decretum. Moreover, a custom of this kind is said 
(in Authentica, CXXV II, Coll. IX, tit. ix, chap, i = Novels, CXXXIV, 
Chap, i) to derive no cogency from any period of observance, however 
long. The reason is evident, since the law of nature is, as we have 
seen, immutable and so cannot be abrogated. Furthermore, such acts 
contrary to the law of nature have an essentially evil character, and 
it is inconceivable that they should have obligatory force. These argu- 
ments prove not only that no binding law can be introduced through 
such acts, but also that they cannot abrogate the obligation of the natural 
law or extinguish any of its precepts, either in whole or in part, 
since in respect of these, the natural law is, as we saw in Book Two, 
immutable. 

The third kind of custom, that which we spoke of as outside the 
natural law, may be thought of as composed of actions essentially good 
or of indifferent actions. 

The first kind is true custom, fit by its nature to introduce law, if 
other elements concur. It is with this custom that we shall principally 
have to do. But a custom constituted by indifferent actions, regarded 
in itself and its object, can have no effect on the introduction of law, 
since indifferent acts, as such, cannot be strictly enjoined. Still, if in 
them there is found some usefulness essentially good, some law might be 
introduced through them as custom, or at least, human law abrogated. 
This point we will explain later when we speak of the effects of custom. 

5. The question here arises whether this doctrine holds true of 

custom with respect to the ius gentium. We are not 
a question. fi e f e dealing with a custom in conformity with the 

ius gentium , since it is clear that such a custom is a continuation of 
universal custom, and is consequently the same law and not a new one. 
Nor does any difficulty present itself in regard to custom outside that 
ius gentium, for such a custom can be essentially good, and can be 
capable of establishing law, if no obstacle exists. 

The difficulty arises then with respect to custom contrary to the 
ius gentium-, some jurists, among them Panormitanus ( De Consuetu- 
dtne , Chap, xi, no, 23) and Rochus ( De Consuetudine, Sect. no. 16), 
unreservedly deny that it can introduce law. Their denial is grounded 
on the opinion that the ius gentium is truly and strictly the natural 
law. We, however, have in a previous passage 1 drawn a distinction be- 
tween the two ; and so, when the term ius gentium is [, in the light of 
that distinction,] used in its proper sense, the reason urged [by those 
authors] is of no value. 

6. I believe, therefore, that it must be stated that it is not 

1 [Supra, pp. 342, 351, 352 el seq.— Tr ] 
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absolutelyinconceivable that apartof them^Mtomshouldbeabrogated 
by custom. The reason is that that [act] which is con.' 
gentium can be trarymerely to the ius gentium as such, is not intrinsically 

abrogated by evil, since what is opposed [to such action] is not 

a “' " ni ' essentially a matter of obligation of the natural law. 

Gloss. The example usually adduced is from the Gloss (on Digest , VIII. vi. 14), 783 

for it is a rule of the ius gentium that no one be deprived of his possessions, 
even for the public service, without compensation, and still, through 
custom, a rule might be introduced that possessions maybe taken without 
compensation. Some deny the force of this example, but they do so with- 
out good reason ; for since custom can establish the mode and conditions 
of ownership, it can establish the principle that private possessions be 
held on the condition we have mentioned, and as a kind of servitude to 
the public welfare. Nevertheless, if the matter be carefully considered, 
there is here no formal derogation of any law through such custom, but 
rather a change in the subject-matter of law, just as the same sort of 
change may be made in the natural law, as I said above, and as appears 
from the example we gave concerning prescription and the like. Thus, 
the objections usually brought against our assertion are solved by this 
one argument. 

An example more to our point is that respecting the slavery of 
prisoners captured in war, a practice that was introduced by the ius 
gentium, and which can be abolished by custom in such a way that in 
a given province it is no longer permissible, and the same holds true, in 
my opinion, as to the division of ownership rights. An example may also 
be offered from the case of the Church; for the Lenten fast of forty days 
is (as-it were) a part of the ius gentium, and yet it has been changed in 
some places by custom, at least partially, with respect to some of the 
early days of Lent. 1 

7. It should be added that while admitting the possible abrogation 
through custom of some portion of the ius gentium , nevertheless, it is 
Morally speaking mora % impossible that the whole of this law could 
the ius gentium, can- be abolished, since in that case all nations would have 
awhoie abollshe<i as t0 concur a custom contrary to the ius gentium. : 

which is morally impossible. And this, both for the 
reason that such uniformity in any matter is hardly found, and espe- 
cially for the reason that the ius gentium is in close harmony with nature. 
Whatever, then, is contrary thereto is of rare occurrence. It follows 
from this (a consideration that should be noticed in this matter) that 
a custom contrary to the ius gentium can be approved and tolerated 
in the case of one people, in such fashion that it does not result in 
serious harm or prejudice to another people. Thus, if in some territory, 
passage over highways were permitted only under irksome conditions, 

1 [That is, the Monday and Tuesday before Ash Wednesday, — Reviser ] 
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such a custom could not extend to foreigners who in their territory allow 
such passage without such conditions, save in the case of a toll levied for 
a just cause, and one applying equally to strangers. Under those circum- 
stances, such a custom would no longer be contrary to the ius gentium. 
But it would be otherwise, if the just cause for this condition should 
cease to exist. For then it would be contrary to the natural law to 
extend such a custom to foreigners, because it would be opposed to that 
law to deprive of their rights by the law of that custom the persons who 
were obliged to obey it, since they do not come within the jurisdiction 
of those who could rightfully introduce such a custom. 

8. 1 But from the foregoing may be drawn an objection to the solu- 
tion just given. Thus, a prince may not enact anything contrary to the 
ius gentium, because his power and jurisdiction are inferior thereto — 
as Baldus states ( Libros Feudorum : Tit. De Nat. Feud., Chap, i and 
Tit. Qui Feudum Dare Possunt , Chap, i, last section), in which he is 
followed by Jason (on Digest, XLIII. xii. 2, in Repetition, no. 3); there- 
fore, neither can the custom of one nation derogate from the ius gentium, 
because the custom is not more powerful than the law of a prince. 

A reply to this may be made, first, by a denial of the inference for 
the reason that the joint consent of the people and of their prince 
to the custom can be of more weight than the consent of the prince by 
which he enacts law. For it is probable that the prince might not be 
able to compel his subjects to accept a rule contrary to the ius gentium, 
and still that rule could be established by common consent and custom. 

Secondly, I maintain that a prince may, perhaps, enact a law con- 
trary to the ius gentium by derogating from it in some matter which it 
is expedient not to observe in his realm and relatively to his subjects, 
as, for example, he might enact a law that in his realm there should be 
no slaves, but that all men should be free, or something similar. For this 
exercise of power is not opposed to [natural] reason, nor to the proper 
government of the state. Hence, just as a prince might enact law against 
another custom, so also he might make a rule contrary to that portion 
of the ius gentium which affects his government; and the reason is that, 
because ofits universality alone, the ius gentium is not there the stronger 
or more immutable with respect to his subjects : it is so only with respect 
to other nations 

9. In the second place, the third division set forth above is to 
be applied also to the positive divine law: for some customs are in 
accordance with it, others are outside it, and still others, contrary to it. 

With respect to the first group, that custom is said to be in accor- 
dance with the divine lawwhich includes the observance of a certain body 
of divine positive law, that is strictly preceptive. For, if the term law in 
this case be given a broader interpretation so as to include the counsels 

1 [Section-number missing in Latin text — T r,] 
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[of perfection], then we may say that a custom in accordance with the 
counsels may be held to be according to the divine law. Nay more, 
every morally good custom to which Christ gave specific approval can 
be said to be in accordance with the divine law ; and in this sense, no such 
custom can be outside that law. For the present, however, we shall call 784 
every custom made up of acts in accordance with the divine law, yet 
not prescribed thereby, a custom outside that law; therefore, a custom 
by which a divine precept is fulfilled, we shall call a custom in accord- 
ance with that law. 

Under this latter heading, then, certain unwritten traditions of the 
Church would seem most properly to belong. For when the divine law 
as to baptism, or the Eucharist and the like, has been put into written 
form, any custom in accordance therewith is not part of the unwrit- 
ten law, as is evident from the foregoing, since such a custom has the 
written law for its source, and it initiates nothing new in law. Hence, 
though this may sometimes be called a custom or mos (general way of 
acting), as is evident from St. Luke (Chap, ii [, v. 27]) and Acts (Chap, vi 
[, v. 14] and Chap, xv [, v. 1]), it is to be understood as custom of fact, and 
an observance of some written law, and not as a distinct law in itself. 
The unwritten traditions of the Church can belong to this class. 

10. Nevertheless, at the outset we must note that, strictly speak- 
ing, tradition and custom are different things. Tradition relating to 
Tradition and general conduct — and it is of this tradition that we 

custom are not the are here speaking — is evidently the first institution 
Eame ’ of some action or of a mode of acting; or it may 

be understood as meaning a body of doctrine through which such an 
institution is given or made known to men. Custom, on the other 
hand, which embodies the tradition, is the fulfilment, and (as it were) 
the preservation of the original tradition. Hence, tradition may be 
written or unwritten, but custom exists as usage, and so is unwritten. 
Thus, St. Paul said ( 2 Thessalonians , Chap, ii [, v. 14]): Told the tradi- 
tions which you have learned, whether by word or by our epistle’ ; that 
is, whether orally only or in writing; and thus he assumes that both 
kinds of tradition exist. When he says ‘hold’, he commands the usage 
and the execution, wherein consists the custom. The same is to be 
gathered from the passage in the First Epistle to the Corinthians (Chap, 
xi [, v. 23]) : ‘For I have received of the Lord that which also I delivered 
unto you’ ; that is, by word first, and later, in -writing, by his epistle. He 
indicates usage and custom when he adds [ibid., v. 33], ‘Wherefore [. . .] 
when you come together to eat’ &c. Thus, Tertullian also, in Chapter 
iii of his work On the Soldier’s Chaplet : ‘If no Scripture has deter- 
mined this [tradition], certainly custom has corroborated it, and the 
custom, without doubt, originated in tradition’ ; and he adds in the next 
Chapter: ‘There is offered you tradition to authorize it, custom to 



Chap IV] A ‘Third Division of Custom 469 

confirm it, and faith to live it.’ Therefore, he distinguishes custom from 
tradition, so much so, indeed, as to say: ‘How can a practice be observed 
which has not been handed down by tradition ?’ 

xi. But on this point it is further to be noted that just as custom 
sometimes emanates from the written divine law, so it could have 
emanated from and have taken its rise from the same law in unwritten 
form. For as written form is not, as we said above, of the essence of 
law as such, it is much less of the essence of divine law. Indeed, New 
Law, of its nature, as we shall show in Book Ten, 1 demands no more than 
an oral form, and was thus handed down in the beginning, as is evident 
from various passages in Paul. It is most certain that there are now 
many unwritten traditions of the Church which emanated from a divine 
command, and which embody such commands, as may be gathered from 
the Council of Trent (Session IV) . The same will appear in the treatise 
relating to the Sacraments and to Faith, on which we shall have to speak 
at length, 1 and is also clear from the learned chapters of Bellarmine in 
De Verho Dei (Bk. IV [, chaps, v et sec/.]). 

However, such are not truly customs of law, but customs of fact; 
since, although they contain unwritten law, they are not laws established 
by custom ; rather, the custom emanated from divine law. Hence, such 
law is not human, but divine; and the traditions themselves are called 
divine, even though they have been preserved by custom. Such custom 
added no new element to their binding power as law, although it has the 
highest value for the interpretation of the law: for as custom manifests 
the divine precept, so, too, it sets forth (so to speak) the mode of obser- 
vance, that is, the conditions of its fulfilment. 

I note, in passing, that besides these traditions, there are other 
unwritten traditions, which are believed to have originated not from 
divine, but from Apostolic precepts and laws: the law, for instance, of 
What customs the L enten fast, and of the observance of the Lord’s 
emanate from Day, and the like — which are called Apostolic tradi- 
Apostohc precepts. t ; ons _ ^he custom of observing these traditions can 
be styled Apostolic law. This is not consuetudinary law, since the 
custom did not initiate the law, but the reverse; and so these are 
customs — in the sense that we are using the word here — not of law, 
but of fact. 

But at times, a custom of the Church, although observed univer- 
sally, could have originated without the aid of any express precept, 
Sometimes an eccie- written or oral, whether of divine or of Apostolic 

may'originate qiart 0ri g in - aS SeemS | ikel 7 in the CaSe ° f Certain ® aCra ' 
from any precept, mental 2 ceremonies. Here we find custom existing 

1 [Not included m these Selections — Tr.] 

2 [Su&rez means that certain ceremonies came into existence by custom, and the Church sanctioned 
them, so that they became what are called ‘Sacramentais’, such as blessing with holy water, blessing 
the fire, rmging the church bells. — Reviser.] 
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without any binding tradition, but not altogether without tradition. 

For the very initiation of a custom by the Apostles, and approval by 
the first pastors of the Church, gave to a practice the force of tradition. 
Thus, Augustine said (On Baptism, Bk. IV, chap, xxiv): ‘What the 785 
Universal Church holds, and has always held, even though it be not 
defined by the Councils, is most properly believed to have been handed 
down by Apostolic authority.’ The reason is that these immemorial 
customs, if they are observed by the Universal Church, are believed to 
have had their beginning in the days of the Apostles, and that, not 
independently of their teaching and their authority, at least by way of 
approval. 

12 . The second kind of ecclesiastical custom, namely, that which 

What ecclesiastical is outside divine law >, ma 7 now be easil 7 explained, 
custom is there out- For such in general is every custom which, on the 
side dmne law? one j ianc j ) y as no t proceeded from, nor is, on the 

other, contrary to a divine precept. But this is not enough to warrant 
the inclusion of such custom with that which embodies unwritten law, 
unless it be added that it came from no express law, Apostolic or human, 
as I have said a little above, 1 as is clear from our discussion on the 
definition of custom; and as we shall soon repeat in dealing with 
human law. But if a custom is outside divine law, and took its rise 
from no express law, then it is of itself sufficient for establishing 
unwritten consuetudinary law by the tacit consent of the people, and 
of prelates, or princes. 

Such are those traditions which the Universal Church observes, 
yet which are not expressly commanded by Christ our Lord or by 
the Apostles ; as, for example, lay communion under one kind, infant 
baptism, etc. But it must be noted that universal ecclesiastical 
customs of this kind do not always establish unwritten law that obliges 
their adoption, or observance as [legal] custom: as, for instance, making 
the sign of the cross on the forehead, or prayer towards the East — 
whichTertullian (On the Soldier’s Chaplet , Chap, iv) and Basil (DeSpmtu 
Sancto, Chap, xxvii, which is cited in Decretum, Pt. I, dist. xi, can. v), 
and others whom I cited in another passage include under such 
traditions. They also put forward as examples of this sort of tradition, 
customs which do not bind under precept. Such traditions, for all 
that, do establish a sort of law, or rather, indicate one that approves (as 
it were) of such acts. For such a custom of the Universal Church, 
although it is not a matter of special obligation, in respect of some 
particular usage, still does impose the obligation of believing that such 
a usage is licit and holy. It does so, both because the usage is always 
regarded as having Apostolic approval, and because the authority of the 
whole Church guarantees it [to be licit and holy], since the Universal 

1 [Slip; a, this Chapter, § 9.— Ta.] 
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Church cannot err in morals by following a sinful practice or by 
approving it. 

13. There can, finally, exist a custom contrary to the divine law, 
A custom contrary a custom which the Scripture calls, in a disapproving 

no effect 6 kw * ° f sense ’ tlie ‘ traclit * on men’ (Matthew, Chap, xv [, v. 
"‘° 3]) : ‘Why do you also transgress the commandment 

of God for your tradition?’; and, that which is referred to in Mark , 
Chap, vi [Chap, vii, v. 8]: ‘[leaving the commandment of God, you 
hold] the tradition of men. 5 Hence, Paul said ( Colossians , Chap, ii 
[, v. 8]) : ‘Beware lest any man cheat you [by philosophy, and vain deceit ;] 
according to the tradition of men [. . . and not according to Christ]’. 
These traditions, too, St. Peter (1 St. Peter, Chap, i [, v. 18]) called vain. 
Custom of this kind cannot, therefore, have the moral effect of law, and 
so it in no way concerns us. For it is impossible that such custom should 
abrogate a divine law. This is the doctrine of St. Thomas, as we saw 
(I. -II, qu. 97, art. 3, ad 1), and that of Panormitanus, with the Gloss, 
and others (De Consuetudine , chap. xi). 

And the reason is that even though the matter of such a law be 
not intrinsically evil, but evil only because it is prohibited, and as such not 
essentially impossible of initiation by custom ; still, because the pro- 
hibition is a divine one, men cannot prevail against it, since men cannot 
change the divine law or the divine will. Nor can God be thought of 
as conniving at such custom and abolishing the law because of it, as we 
shall see later that men may do [in the case of human law]. There is no 
principle or ground for imputing such a possibility to the divine will ; 
nor would it be expedient, or befitting the divine authority; His law 
must be immutable, as we shall see later when we come to deal with 
the law of grace. 1 

Some, however, of the jurists to whom we have referred, assert 
that custom can have the effect of limiting and relaxing (as it were) the 
divine law if a reasonable cause exists. This must not be taken as 
meaning a limitation or dispensation properly so called, which has for 
its effect a partial abrogation of the obligation of a previously existing 
law. In this sense, the assertion is clearly false. The reason that holds 
good in respect of the entire law, holds equally good for any part 
thereof, m due proportion, as we shall state at greater length (Book 
Ten). 1 Therefore, this [apparent limitation and relaxation of the 
law] should be looked upon rather as a kind of interpretation of the law; 
for custom may thus interpret even the divine law, which in such a 
A custom in respect case >. and because of such an intervening cause, is not 
of divine law can be binding, because it was not framed for such a situa- 
lts interpreter. 

14. It remains for us to apply the same third division 2 to human 

1 [Not included in these Selections. — Tr.] 2 [i.e. of custom, vide supra , p. 463 — Tr.] 
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law, for it is with that law we have chiefly to deal, and because in such 
law it happens more commonly that a custom may 
kaccord^itMut- be in harmony with, outside of, or contrary to law. 
side, and contrary Indeed, there is no dispute concerning these two 
to human law. i atter groups, nor need we add any special remarks 
about them here, since the main discussion regarding them will be found 786 
in the following Chapters. But concerning the first group, some jurists 
contend that no custom can exist which is in accordance with human 
law. This was held by Felinus (on Decretals , Bk. I, tit. m, chap, i, no. 

17), by Antonio de Butrio thereon, as well as Giovanni da Legnano 
and Doniinicus de Sancto Geminiano (on Sext, Bk. I, tit. n). Others, 
however, to whom I have previously referred, who propound this third 
division, hold the opposite opinion, for they advance it particularly with 
respect to human law. The difference of opinion is not actual, since 
the latter group are speaking of custom of fact, while the former are 
speaking of custom of law, It is clear that there are customs of fact in 
Custom m observ- accordance with human laws, as the custom of hearing 
ance of human law mass on feast days, or of going to confession during 
is one of fact. Lent, and the like. Thus, human law is like the divine 
or the natural law, in that there may exist a repetition of actions in con- 
formity with it— in short, a custom of fact. 

15. Nevertheless, it is certain that no new unwritten or consuetu- 
dinary law is introduced by means of such a custom, and the aforesaid 
authors are speaking in this sense when they say that even though a 
people obey a law for a thousand years, they do not thereby introduce 
custom [, i.e. consuetudinary law]. The reason is touched upon above: 
such custom of fact is merely a form of observance of a pre-existing law; 
and so it does not tend to the introduction of any new law, since the 
custom was formed or continued not for that purpose, but only to fulfil 
a law already in existence. 

Nor does the prince [, in tacitly accepting such a custom of fact,] 
form a new purpose of introducing another legal rule relating to that 
matter, since he is merely continuing (as it were) the intent that was 
always.in his mind, that his law should be observed. Wherefore, Baldus 
truly says (on Code, VIII. lii. 3 [in commentary, Sect. 3, Leges]) that a 
custom in harmony with law is not regulative in character but is 
imitative of the law, or executory as it were. From which the Gloss 
(on Sext, Bk. I, tit. tv, chap, i) and Panormitanus (De Consuetudine, 
Chap, xi, no. 21) correctly infer that if that law be abrogated by a 
later one, the custom [that grew out of its observance] is abolished 
also, even if no mention is made of it. The reason is that it does not 
add any new obligation, and it is held to be established, not on its own 
merits, but as something annexed to and founded upon the law; and 
so it has no binding force when the law which forms its basis is abolished. 
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Whether, when it existed as a custom first, and later a written law was 
established, the custom can persist after the revocation of the written 
law, is a point we have touched upon in a previous Chapter. The reader 
map consult Felinus (on Decretals, Bk. I, tit. in, chap, i, last rule to 
no. 15, particularly limit. 7) and Rochus {De Consuetudine, Sect. 5, no. 
7), for further study of this question. 

16. But even though this custom does not introduce law, it may 

What effects the have some influence on pre-existing law as regards its 
aforesaid custom preservation and future effects. In this sense, it is said 
haSl first of all, to confirm the law. Thus, Gratian (in 

Decretum , Pt. I, dist. iv, can. iii) held that : ‘Laws are established when 
they are promulgated; confirmed when they are approved by the 
general conduct of those who use them.’ The same is made clear in 
the Code (VIII. Iii. 3). And Bartolus (on Digest, I. iii. 32, in Repetition, 
no. 4) explains the matter well when he says that ‘such custom confirms 
the law not directly, but by removing that which would prevent 1 the 
law from exerting its efficacy, namely, the contrary custom and the 
abrogation of the law’. So, in almost the same way, this sort of 
custom may be said to render aid to the law, as may be gathered from 
the Decretals (Bk. II, tit. xxxix, chap, xiv), since the custom makes 
easier the observance of the law, and in a certain sense, makes the law 
itself less liable to change, as we have just explained. 

Another effect of this custom is to interpret the law; indeed, it is 
called in the canon law {Decretals, Bk. I, tit. iv, chap, viii) and in 
the civil law {Digest, I. iii. 37): ‘an excellent interpreter of the law’. 
Bartolus (on Digest, I. iii. 32, in Repetition, nos. 4 and 5) and 
Panormitanus {De Consuetudine, Chap, viii, no. 28 [no. 7]) speak of 
it in the same way. The reason is that it indicates in what sense the 
law was originally made and received. But if at any time this custom 
induces such an interpretation as to introduce some change from the 
first form of the law, the custom will then be something more than 
a mere interpretation, and will, in that respect, be a custom not in 
accordance with the law, but one that is superadded to it. On this 
point, the same principle applies as in custom contrary to the law, 
since the custom introducing change is in some respect in opposition 
to the law as it was at first, for it is said to derogate from that law in 
some particular. We shall, then, treat of it with regard to this effect at 
the same time that we deal with custom that abrogates law. 

17. Finally, it is usual to speak of another effect of this kind of 
custom, which is called the extension of law. Thus if, for example, a 
law is made originally for laymen only, and then through custom 

1 [The term removens prohibens means, literally, removing an obstacle. For example, tf I cut a stnng 
which IS holding up a weight, the weight will fall. The string prevented it from fulling My action 
removed the obstacle to the fall of tile weight. My act was removens prohile»s, or a cause per accidens 
of the fall of the weight. — Reviser ] 
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comes to be observed by clerics, it may happen that by reason of custom 
it will bind clerics also, who would otherwise not be bound by the force 
of the law itself. This may be gathered from Panormitanus through 787 
his comment (on Decretals , Bk. II, tit. xxvii, chap, viii, no. 4), Felinus 
(on Decretals , Bk, I, tit. 11, chap, x, no. 62 [no. 65]), Covarruvias (on 
Decretals, Bk. IV, De Matrimoniis, Pt. II, chap, vi, § 10, no. 18 [no. 
35]), and Tiraqueau (De lure Primogenitorum, Qu. 44), who hold that 
a just custom, one common to clergy and laity, binds clerics ; and that, 
therefore, a fortiori a custom of the clergy will bind the clergy, even 
if that custom is established in accordance with a law for laymen. 

But on this point it must be remembered that a custom according 
to law in the sense that it exists by force of law and by its command, 
is one thing; and that a custom according to law in the sense that it 
is modelled on the law, and is like to and imitates it, is another matter. 
Here we understand the term ‘custom according to law’ in the first 
sense. Such custom does not really extend law except, possibly, by 
way of the interpretation that it may give to the words of the law. 
Nor, in the above example, does custom accord with law in that 
[, i.e. the first] sense, since it proceeds not from the civil law, but from 
the free will of those who have wished to perform what the civil law 
prescribed, even if they were not bound thereby — which was the case 
of the clerics in our example. Hence it may be said that that custom — of 
the clerics — was according to the civil law only by imitation; it is not, 
therefore, strange that it should introduce new law. For custom has 
this force per se according to the Code (VIII. lii. 3); and the fact that 
it is an imitation of another and extrinsic law is of no importance, nor 
does it take from the custom its force. Hence it is that this custom is 
not properly an extension of the prior law, but the establishment of 
new law of another order or jurisdiction. For the obligation which 
arises concerning such persons comes really not from the force of the 
prior civil law, but from a new ecclesiastical law introduced by custom 
of the clergy. That kind of custom, as such, is thus shown to be of the 
type which is outside the law. 


CHAPTER V 

OF THE VARIOUS DIVISIONS OF CUSTOM ON THE BASIS OF 
SUBJECT-MATTER 

I. Customs may, in a fourth way, be grouped on the basis of the 
things or subject-matter with which they are concerned, and on this 
Custom is either principle a number of subdivisions, or easier classifica- 
cauomcal or mil. tions, can be included in custom. Thus, custom 
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may be distinguished as canonical or civil, just as written law is divided 
into similar branches. For if a custom relate to spiritual matters, it 
will be canonical, as the custom of fasting, or that of the observance of 
a feast-day. And in general, every custom, proper to the clerical 
order as such, is canonical, even when it might sometimes seem to be 
concerned with secular matter; for it always touches upon such matter 
as affecting the property of churches, or the property or persons of 
clerics, and under this aspect it is sacred or spiritual. But a civil custom 
is one that is proper to laymen, and is rightly concerned with subject- 
matter that is temporal. For it resembles civil law, as may be seen from 
the reasoning of the Code (VIII. lii. 3). 

2, One may object that this division is not an adequate one, 
because there are customs observed in common by the clerics and the 
laity and binding upon both orders — as we saw from Panormitanus and 
other writers in the preceding Chapter — and such a custom must be 
called not canonical or civil, but mixed. To this I reply first, that such 
a custom includes clerics merely in their character as citizens, as its 
subject-matter pertains to temporal government and to the common 
welfare of the state. As such it is a civil custom: partly, since it tends 
wholly towards a temporal end and falls within secular authority; partly 
also, because it emanates from the state as a human organization ; whence 
the law or custom will be termed a civil one. Nor is there any unfitness 
in the fact that such a custom should bind clerics as citizens, because 
they are included in the term state ( cives ), as Bartolus (on Digest, L. i) 
and Panormitanus (on Decretals, Bk. II, tit. xxvii, chap.viii) note. And, 
again, they may be bound by the written civil law, in respect of its 
directive force, as has been previously explained. Custom may, on 
the other hand, relate to clerics as such or simply as Christians, in 
which case the custom is essentially a canonical one. The reason is, 
that only a canonical custom can bind clerics as such, and only such a 
custom is of that higher order of custom which can include laymen 
also; for custom always follows the principle of written law and 
[therefore] depends upon a power and jurisdiction of the same order 

[as law]. _ , 

Customs may be canonical in two ways. In the first place, the sub- 
ject-matter and object of a spiritual custom may relate to clerics and 
to laymen as Christians, and such a custom makes no distinction be- 
tween the two orders and is canonical: as the custom of observing a 
788 feast-day is common to both. A custom may be canonical, in the 
second place, solely on account of some propriety or likeness; as, for 
example, for the reason that in a certain locality both civil and ecclesi- 
astical judges observe the same custom in their decisions. Thus, strictly 
speaking, we have here not a single custom, but two, one canonical and 
the other civil, which are regarded as one merely by a combination ot 
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the two. Thus, our division is an adequate one; and, in passing, we 
have said all that is necessary in exposition of it. It will also be of 
service in our use of terms in the following discussion. 

3. Custom may, again, on the basis of its subject-matter be di- 
vided into general conduct ( mos ), strictly so called; and style ( stylus ), 
rite ( ritus ), and forum (fonts). This division will become clear from our 
explanation of the last three terms, for we include under these words 
every other custom not comprehended under general conduct (mos), 
strictly so called. 

In the first place, then, style means some special usage of writing 
or speaking, as may be inferred from the Decretals (Bk. V, tit. xx, chap. 
The meaning of vi), where, for determining what are genuine Papal re- 
st y le - scripts, it is said that, among other matters, style must 

be taken into consideration. Some hold, from that passage, that the 
term in question means [in law] only a customary manner of writing, 
for this is the meaning given the term in the Decretals (Bk. II, tit. xxx, 
chap. viii). This is the opinion of Rochus Curtius, also (De Consuetudine , 
Preface, no. 28 [no. 27]), and of others whom he cites. The translation 
of the word, too, favours this definition; for its primary meaning 
apparently is a bronze instrument for writing; the word was then 
applied to the writing itself (Code, I. ii. 1); and thence to the 
fashion or arrangement of the writing. But even though the term is 
so used in the above-cited laws, that fact does not exclude other mean- 
ings, for it also signifies a ‘usage’ or manner of speaking. Thence also 
the word would seem to have served to signify a certain usual mode to 
be followed in judicial procedure. Thus Cynus (on Code, VIII. Hi (liii). 
1 [2, no. 7]) said that style is the practice of some court, and Baldus 
holds the same (on Code, ibid., 3). By a substitution of terms the 
practice of the Roman curia is thus usually called its style. And what 
Bartolus says (on Digest, I. 1. iii. 32, in Repetition, no. xo, at end of 
qu. x), on this matter is almost of the same import, namely, that style 
is a custom which relates to a method of speaking or proceeding — that 
is, in court. On this account, Bartolus says (on Code, VIII. Iii (liii). 
2, no. 9) that style may be established only by the judicial acts of those 
whose business lies in the courts. Angelus de Ubaldis (on Institutes, I. 
iij § 9)) however, insists that style has the same meaning with reference 
to legal decisions as it has in other matters. This is certainly true 
in the general meaning of the word, but when we consider its use in 
connexion with the explanation or the introduction of law, it seems 
to mean properly a certain order in the drawing up of judicial decisions; 
including thereunder all [legal] documents, bulls, and rescripts. For 
even if in executing them, judicial procedure does not intervene, yet 
their style is considered in judicial decisions. Many points relating to 
this word have been collected with erudition by Cristobal de Paz 
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in his writings on the laws of Spain (on Las Siete Partidas, Pt. I 
[, nos. 34-40]) which are called styles. 

4. So, not to linger upon the mere meaning of the word, and to 
come to the matter as it pertains to law, we can distinguish — as we have 
done in the case of custom — two kinds, style of fact and style of law. 

What is style of To my mind, style of fact is not so much the frequency 
fact? of the actions of writing, speaking, or proceeding, 

in a certain way, as that quasi-conventional form which is wont to be 
kept in the order of speaking, writing, or procedure, so that in the 
different parts, there will be used such and such words, or that the 
parts will be arranged according to a certain method or order. This 
meaning is evident from general usage, and from the laws t cited; and 
may also be inferred from the Code (I. ii. 1), where it says: ‘The style 
of the last will must be free’ 1 ; that is, the form of making testamentary 
disposition of property. The reference here is clearly to style as matter 
of fact and means not frequency of actions, but the form followed in 
drawing up such a document. The term is also more clearly used in the 

same sense in the Code (X. x. 3). So, too, Terence in The Lady of Andros Terence. 
[Prologue, line 12] said: ‘But there is a difference in the sentiment and 
the style.’ But since it is especially in speaking or writing that such 
a form is customarily employed, the usage itself, or the custom of 
speaking and writing in this manner, is termed style. And so style 
signifies a custom as fact, and in this meaning it was used by Baldus (on Baidus 
Code , I. ii. 1 and IX. xlix. 7). But this view must be understood to apply 
not absolutely to every custom, but only to custom in "matters of the 
kind to which I referred above. 

5 . If, then, there arises from such a style of fact an obligation to 
observe such a method or order in passing judgment or in procedure, 

789 then in this respect style will be a special and unwritten law. Whence, 
since it does not seem ordinarily possible that this obligation can be 
introduced through style as fact in such wise as to have the force of 
law, except in those things which concern judicial matters, style would 
seem specifically as an element of law to be restricted to a customary 
order in court proceedings, as we said in citing Bartolus. For in other Bartolus. 
matters, utterances, or writings, a usage of speaking or writing accord- 
ing to such and such a mode, would seem to have too little relation to 
the common good to make it possible for the said usage to establish 
law. But in judicial matters it may be of great importance, so much so, 
as Ancharano remarked (Concilia, 53), that the style of the court makes Ancharano. 
law in cases where there has been no legal decision. 

Accordingly style, as a thing properly termed judicial, relates to 
judicial procedure. Hence, style is a certain kind of unwritten law, 
which sometimes creates a positive obligation, allowing no departure 

1 [Tins quotation, at given by SuArez, varies slightly from tile text of the Code — Tr.] 
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therefrom, according to the Code (IX. xxxv. 1 1); at other times, it 
Various effects of abolishes an obligation in such a way that, although 
style are touched by the general law a decision should be handed down 
upofl ‘ by the court, yet because of the style of the court, 

this is held to be unnecessary. Upon still other occasions, style esta- 
blishes an interpretation of the law, even an authentic one, such as must 
be followed. In what manner style may be introduced, so as to have 
those effects, must be explained in its due relation to custom, and 
wherever it possesses any special peculiarity, that will be pointed out 
in the course of our discussion. 

6. Thus, at length, we can understand what the laws of style are, 
and what is their nature. When a law is said to be a law of style, the 
What arc the laws term ma 7 be understood in two ways. One way is 
of style and what is that this denomination be derived from the object 
their nature? 0 f ^he l aW) that is, the subject-matter with which 
the law is concerned. Such a law of itself does not, properly, pertain to 
custom, but rather to written law, which arranges for the style to be 
observed in judicial procedure, just as the rhetorical rules that are 
given, for the orderly arrangement of the matter, for the dignity, 
clarity, and grace of written or spoken compositions, may be called the 
laws of style. Of such sort are the laws of style of the Spanish Kingdom, 
in which the style of conduct or custom is frequently cited. So, I am 
of the opinion that this denomination was derived from the subject- 
matter itself, although Cristobal de Paz (on Las Siete Partidas, Pt. I, 
no. 53 [ no - 73 ])t explains this rubric [on style] otherwise. A law of style 
may, in a second way, take its name from the intrinsic mode whereby 
it has been introduced through usage alone in such forensic or judicial 
subject-matter, and so is properly unwritten law, and a form of custom, 
as has been explained. 

7. The second member of our division is rite ( ritus ). For Rochus 

Curtius places it among those matters which relate to custom, when he 
The meaning of says{DeConsuetudine,Pvef.,no. 28) cited from Panormi- 
rite - tanus (on Decretals , Bk. I, tit. xi, chap, ix) : ‘Rite is 

a custom that gives solemnity in the performance of some action; so 
that when usage provides for the solemnity of an action, it may be 
called rite or observance. 5 His only reference in support of his definition 
is to a passage {De Consuetudine , Chap, xi) in which no particular 
mention of rite is made. According to this description, even style may 
be a form of rite, although not every rite may be called a style. 
Panormitanus (on Decretals , Bk. Ill, tit. xxx, chap, xxxii) gives it 
a more restricted meaning: ‘Rite signifies general conduct in spiritual 
matters.’ According to this definition, not every solemnity of action 
may be called a rite, but only that expressed in sacred matters, as m 
sacrifice, the Sacraments, and the sacramentals; or in prayers, or in the 
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divine offices. This seems to be the general ecclesiastical usage of the 
word. Indeed, Panormitanus never proved that the word signified a 
species of custom; for, on the contrary, he said (on Decretals, Bk. I, tit. 
xv [tit. xvi, chap, iii]): £ Rite is a certain form and solemnity in an 
action relating chiefly to the sacramental act.’ 

8. Accordingly, the doctrine that we have set forth concerning 

Rite of fact and of style should, it would seem, be applied also to rite. 
law - For a rite may be factual, or legal. Likewise, rite of 

fact, primarily and of itself, consists in a certain solemnity or ceremony 
in some action. In the three Chapters of the Decretals cited, it is used 
with this meaning. Whence neither custom nor frequency of actions are 
of themselves necessary for rite of this sort : for more commonly it is 
introduced prior to any kind of usage, either by word, as when Christ 
our Lord instituted the essential rite of the Sacraments ; or, again, by 
writing, as is clear in many of the accessory solemnities and sacrecl 
observances instituted by the Church. But it is not intrinsically im- 
possible, and in fact it often happens, that a rite of this sort should be 
introduced by usage and custom. Such a custom may be, therefore, 
spoken of as a certain rite, and this is the meaning of the authors quoted 
above. But it will be necessary to distinguish between the rite as fact, 
and the rite as law. For in the first aspect, it is a repetition of actions 
in a certain manner and in a certain matter; in the latter, it may be an 
unwritten law with respect to that matter, which has been initiated by 

790 that repetition. Thus, almost all canonical customs in actions concern- 
ing the divine worship, in so far as they give to those actions a form, or 
special mode, may be called rites. What, however, is the nature of that 
law, and how it is introduced, must be determined from the general 
rules concerning custom. For there is no peculiarity in this kind of 
observance, such that it cannot be treated of, under the principles that 
apply to custom. 

9. A third branch of custom in this general classification is ‘forum’. 
What is forum? This term is not commonly used in this sense in the 
general law, and so Bartolus, Panormitanus, and Rochus, and other 
writers on custom make no mention of it. But in the laws of our 
kingdom, Spain, forum is reckoned among the customs ( Las Ssete 
Partidas, Pt. I, tit. it, law 7), as Gregory Lopez notes [glosea n], in 
commenting on that law. 

When the derivation of this word is considered, it would seem to 
mean the same, or almost the same, as style in the sense in which we have 
explained that term. For in popular usage, forum usually means a 
public place set apart for trafficking and the business of selling, and is so 
used by Isidore (Etymologies, Bk. XV, chap. vi). And, it is because 
courts are usually held in such public places that Isidore believes that 

1 [For Lochus read Rochus — Tr.] 
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the name has been transferred to mean the place of judgment. The 
term ‘forum 5 , he says ( Etymologies , BJc. XV, chap, ii and Bk. XVIII, 
chap, xv) signifies a place for conducting litigations ; and the word is 
said to have been derived from the verb fari (to speak). This deriva- 
tion is contained in the Decretals (Bk. V, tit. xl, chap. x). Hence, the 
word also means the special domain of each judge or prelate, in which 
sense it seems to be used in the Decretals (Bk. II, tit, 11), as Hostiensis, 
Panormitanus, and others have noted in commenting on that title. 
Hence, also, by an extension of meaning, judicial actions are wont to 
be called ‘forensic actions’ — as they are in the Digest (II. xii. 9). So also, 
public documents are termed ‘forensic instruments’ and these are 
accepted as proof in the court, as may be seen in the Code (IV. xxi. 20, 
§ 2). So, then, customs relating to the order of judicial procedure are 
called forensic customs. 

10. In Spain, then, these customs are held to be included under 
the name of forum; for the laws which are spoken of as those of the 
forum, take their origin from usage, as is said in the preface to the 
collection of those laws. There is also no doubt that in such matters 
usage may initiate law; there is no reason for doubting that custom 
can establish law in that matter, any more than in other matters. Hence 
it is said in the Digest (XL. vii. 21): ‘We ought to follow the custom of 
those who are handling the matter.’ Elsewhere the Digest (Ju. xiii. 1, § 10), 
expressly states : ‘High regard is to be cherished for a custom of the 
Court.’ Bartolus makes a note of the same tenor (on Digest, I. iii. 32). 

In this sense, then, it is evident that forum differs only slightly 
In what manner f rom st 7 le > an< ^ th us ) although in the laws of Spain 
forum and style those of forum and style are distinct, still the latter 

dlffer ' are held to be quasi-interpretative of those of the 

forum, as is stated in the rubric on the laws of the forum. Neverthe- 
less, forum and style are distinct. My ground for this statement is that 
forum does not, as is the case with style, signify an order or mode in the 
use of words, or in procedure, but apparently designates all the laws 
that are competent by reason of judicial authority, or have a relation to 
it and its usage. Therefore, the whole body of laws relating to the use 
of judicial authority can, apparently, be designated by the name of 
forum, the name being taken in a collective sense, although even 
individual laws of this sort are usually called fora — in Spanish, fueros. 

11. For these reasons, some writers maintain that in this accepta- 

.. . tion, forum signifies not custom alone but both 

eludes written and written and unwritten laws indifferently — the latter 
“r*?. being those introduced by custom in relation to 

matters 01 jurisdiction and judicial procedure. 

This opinion was held by Burgos de Paz (Law I, Lauri .,* No. 385) : 

1 [Marcus Salon de Pace, Ad Leges Taunnas msignes Commeniam (Pinciae, 1567). — Reviser,] 
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‘for the laws of the forum are written, yet they are properly compre- 
hended under the name of forum’. But the more common opinion 
of Spanish jurists is that these rules are not of legal validity, save by 
force of custom, so that a written law of forum has no legal force, nor 
sufficiency as proof, unless its usage has been proved. This is the teach- 
ing of Gregory Lopez (on Las Siete Partidas, Pt. I, tit. ii, law 7 and 
Pt. VII, tit. xv, law 28), of Suarez 1 (Prooemium Fori , Nos. 1, 2, and 3), 
of Diego Valdes in Additions *; of Cristobal de Paz (in rubric to law 
on style, Pt. I, no. 36), and others on Tauri., Law 1 (which is law 3 of 
tit. i, Bk. II of Comfilacidn), from which the same conclusion is drawn. 

But if this is true, then certainly the laws of the forum, as written 
laws, are not legal prescriptions. For a written law does not derive its 
essence and force from usage, but from enactment and promulgation. 
These laws, however, were not instituted or proposed as in themselves 
binding, but only in so far as their usage was manifest They are, then, 
mere registers of custom, and frequently their rules — despite their 
written form — are to be classified as unwritten and consuetudinary. 
That they exist in written form is not incompatible with this character, 
as we pointed out before. 

12. But whatever may be true of these special laws of forum, there 
791 is no doubt that there could have been written laws relating to the 

whole body of forensic business, and again, that others could have 
been introduced by custom; and so, all that we have said as to factual 
style, or about written or unwritten law, may, in due proportion, 
be applied to forum. We may also add that, even though in the King- 
dom of Castile the forensic laws were limited to the subject-matter 
of judicial procedure, it is possible that in the other kingdoms, as in 
Aragon, & c., they were interpreted in another manner and with a 
wider meaning. 

13. For, in those places, the forum would seem to be the name 
given to the ancient laws of those kingdoms, which are peculiar to them 
and which had been confirmed by (as it were) inviolable usage, especi- 
ally those which pertained to the mode of government and of the 
exercise of jurisdiction of the prince, and of [the manner of] subjec- 
tion of people and nobles. It is possible that they included other 
matters also ; and it is not clear to me whether they owed their origin 
to express institution, or were introduced by custom. For they might 
have had their origin in either manner, if, as we assume, they are just 
and reasonable. With the exception, therefore, of these special terms 
or customs, all other laws introduced by usage, in whatever moral 
matter, retain the general name of custom. Thus, it becomes clear that 

1 [This is Rodrigo Suarez; sometimes spelled Juhrez or Xuarez, a Spanish jurist of the 15th cen- 
tury. — T r.] 

1 [D Jacobus Valdes, In Comment ad procemium fori Rotlenci Xudiez, Adthliones — Reviser ] 
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this classification multiplies consuetudinary law not formally (as it were) 
but only materially; that is, with respect to the things or the subject- 
matter with which law is concerned. The same is true of other like 
groupings which could easily be thought out. 

14. Lastly, we must note another division of custom : into positive, 
Division Of custom and P rivative or negative custom, a division which may 
mto positive and be useful in our later discussion. The former takes its 


negative. origin from positive usage and consists, in so far as it 

is a custom of fact, m a certain repetition of actions, and therefore, as 
law, it sets up a disposition or an obligation to act. The latter sort, 
on the other hand, is passive in character and originates from non- 
nsage, and so it is sometimes named [negative custom]. To the extent 
that this non-usage is frequent and continuous, it possesses the 
character of a custom, which consists (as it were) of fact ; and where it 
establishes some legal rule, it merely fosters a disposition or obligation 
to refrain from action. But, at this point, we must mark the distinc- 
tion between negative and privative non-usage, a distinction which we 
shall more fully explain in our discussion of privilege. 

Negative non-usage does not establish custom — as Paul de Castro 
rightly noted (on Digest , I. iii. 32) — because it is not an action, nor a 
moral omission, and so does not possess the character of a moral and 
voluntary usage, without which the introduction of custom is not 
possible. 

But privative non-usage which is continuous, or repeated upon 
due occasions, does establish moral custom for quite the opposite 
reason. The chief reason here is that such non-usage cannot practi- 
cally exist without a positive act in the sense that theologians use the 
term in discussing acts of omission. This [quasi-positive act in non- 
usage] may happen in two ways In the first, because non-usage con- 
sists in the absence of some proper circumstance, or of some formality 
in a positive action; for example, the contracting of an incestuous 
marriage without a dispensation. For on account of its frequent occur- 
rence, many conclude with Navarrus that this is a true custom which 
might have abolished that impediment [to marriage] This sort of 
custom must be called not merely negative, but positive, since it 
consists not in a simple omission but in the performance of an action 
implying a negation [of the law]; nor would the mere negation suffice 
to establish custom without the action. It may, again, happen that the 
non-usage consists in the mere absence of action at a due time ; as the 
omission to hear mass, despite the law, on a certain day. For such a 
custom to establish law, this omission must be voluntary, and at least 
in that respect it involves an action [of the will]; but formally, it con- 
sists in the absence of due action, and thus the custom is called privative. 

Such a custom can also be called desuetude, although this term 
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may be ambiguous, as is observed by Rochus Curtius ( De Consuetudine, 
Pref., nos. 30 and 31), since desuetude in its proper meaning seems 
to assume the [previous] existence of custom: for it is because it recedes 
from custom that it is termed desuetude, whether the recession be by 
means of contrary actions, and so through a custom positively contrary 
in character, or whether the recession occurs solely through the omission 
of an ancient usage. It may, it is clear, occur in either way. 

Thus, desuetude may occur through contrary custom. A negative 
custom may also exist, but it is not desuetude, if it does not assume the 
existence of a contrary custom. Desuetude can, indeed, be said to exist 
even without any regard to actual previous custom, but only to one 
that might or should have come into being. This apparently is the 
meaning in which the jurisconsult Julianus uses the term in the passage 
cited in the Digest (I. iii. 32 [, § 1], at end). In this sense, desuetude 
consists formally in the absence of due actions and thus, properly, it 
792 signifies a negative or privative custom. So for the sake of clearness we 
shall use the term in this sense. As to how it may possess the moral 
force and effect of custom, we shall see in the discussion that follows. 


CHAPTER VI 

WHAT IS A GOOD AND REASONABLE CUSTOM AND WHAT IS AN 
EVIL AND UNREASONABLE ONE 

1 . This is another possible division of custom and one which we 
must make in order to explain the moral nature and the effects of 
custom. I have thought, then, that a discussion of it should be taken 
up at this point. A twofold division, however, is suggested by the 
title: one into the good and bad, the other into reasonable and un- 
reasonable. These divisions are not synonymous; the second implies 
an element not included in the first. We must, then, take up each 
division separately. 

2. When, then, custom is divided into good and bad, we must 

take the words in the sense of moral goodness and rectitude, and of the 
Good and bad evil contrary thereto The reason is that other sorts 

customs of goodness, regarded in themselves, or of evil con- 

trary only to them, do not render men or their customs either good 
or bad We are here considering custom solely in its moral aspect, and 
as it is able to constitute or annul some rule of human conduct. Accord- 
ingly, no third group, such as indifferent custom, is added here Such 
a custom, according to the more probable opinion, is either not possible 
in usage and practice, as is more likely, or, even if such be admitted, it 
is, viewed as indifferent custom, irrelevant for setting up law, unless it 


Rochus, 
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is converted to some kind of rectitude, in a way presently to be 
explained. 

Hence, we see that this division of custom is concerned with 
. . . custom of fact; for legal custom cannot be of an evil 

be only one m fact, character, or opposed to rectitude, since this very 
never in law. evil would be m contradiction with the nature of 


law. For, just as a statute if it is evil is no true statute, so also, an evil 
law is no law; and therefoie, an evil custom can exist only in fact and 
can never establish a legal rule, unless the element of evil is taken away. 

Our present division is, then, based upon custom as a fact com- 
mon and public in some community. Thus, this division is of itself 
sufficiently clear, first with respect to the existence of both members, 
since just as individual persons may follow good or evil customs, so may 
a whole people or community; secondly, with respect to its sufficiency 
as we have already explained; and, finally, with respect to the distinction 
between the members, a distinction which is evident from the terms 


themselves. 


3. In order, however, that we may explain more fully the meaning 
of thus distinction and difference in its parts, I note, further, that a 
a good custom is of custom can be good in two ways : in one, it can be good 
a twofold character. j[ n so f ar as its object is alone concerned ; in the other, it 
can also be good from the character of the agent and from the circum- 
stances of the morally good actions by which the custom is introduced. 
In this latter meaning custom is called good in the absolute sense; in 
the former it is so only under one aspect — that is, objectively — if the 
other requisite conditions are lacking. 1 The reason is that absolute good 
arises only when all elements [in an act] are good, and therefore a cus- 
tom to be absolutely good must be brought into being through acts good 
in every respect; for a custom to be good only objectively, however, 
it is sufficient that it be concerned with an object good of its nature, 
that is, either with acts which are in their object good or with those 
which could be performed with moral rectitude, and done from a just 


motive. 


In a similar — even if not exactly the same — way a subdivision of 
bad custom may be made. For, since evil is the lesult of a defect of 
any kind at all, 2 so through whatsoever element a custom is bad, it can 
be called so absolutely. Nevertheless, one custom may be evil in view 
of the object of the actions which by their frequency constitute the 
custom, that is, because they are evil in virtue of their object. 

Another custom, on the other hand, may be concerned with subject- 


1 [That is, an act is morally good absolutely if object, motive and circumstances arc good , it is good 
only under one aspect, if the object alone is good, but motive and circumstances not so — Reviser ] 
a [A reference to the teaching on the moral act Bonutn ex Integra causa, malum ex quocuvujite dejecta. 
An act is good, if all its determinants are good It is bad, if any one determinant is bad. The deter* 
mrnants are: object, motive, circumstances. — Reviser] 
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matter not evil in itself, and nevertheless be, in another aspect, evil in 
respect of the agent, or of some other circumstance, or condition which 
precludes goodness. When, then, custom is intrinsically and from its 
object evil, it deserves not the name of custom, but of abuse or 
corruption, as is said in the case of laws. For such a custom is not 
capable of establishing true law, nor is it possible that through it a 
customary act can become good or not evil. But if the custom be at 
least objectively good, or not evil, although it may have been intro- 
duced not in a praiseworthy way, but through evil actions on the 
part of the agent, it nevertheless retains something of the character 
of a good custom, and from that aspect it is not inconsistent that it may 
preserve or establish some rule of unwritten law. 

4 . For a clear exposition of the foregoing, I add the further obser- 
A custom mtrinsi- nation that it is possible for a certain custom to be 
caiiy evil establishes bad of its nature, because the actions constituting it 
no aw ‘ are either intrinsically evil, or because they are, as 

prohibited actions, so evil that they cannot be made good actions by 
any human power. Such a custom is properly called an evil custom 
by reason of its object. It is certain that this sort of custom cannot 
793 introduce law, since it is opposed to either the natural or the divine 
law, of which we have treated before. 

In another way, however, an action or the subject-matter of a 
custom can be evil merely because it has been forbidden by human 
law. It cannot be said of such a custom that it is simply no custom, 
and of no moment, as will be evident from what will be said immedi- 
ately, and from the discussions in the subsequent Chapters. The follow- 
ing rule is applicable to this sort of custom, namely: ‘Many actions are 
forbidden to be done, but once done, they are valid.’ The reason is 
that this kind of custom is not essentially evil, nor does it contain evil 
from which it cannot be separated by human power and will; and so, 
while in its inception the custom is bad, it can lack evil in fact, if the 
evil at last ceases, or if human prohibition is withdrawn. Thus, such a 
custom is absolutely and without qualification evil not by reason of its 
subject-matter when viewed in itself, butonly by reason of the piesence 
of a human prohibition, and in virtue thereof. There is, therefore, 
no radical impossibility of its introducing law. 

The same will be all the more true, if the actions through which 
a custom is established are neither evil in themselves, nor even for- 
bidden by human law, but are done with some evil circumstance 
on the part of the agents. But since such a circumstance may be 
separable from the action, the custom may be valid as to the substance 
of the action, but not as to its circumstances; just as we have said 
elsewhere concerning a vow. Thus, if there be a custom of celebrating 
some feast by means of unfitting sports, or by bull-fighting, such a 
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custom is not truly binding in respect of the manner of the celebration, 
but can be so regarding the observance of the feast. This is the prin- 
ciple we must go on, unless it is in some way made clearly certain that 
it was not the will and consent of the people to bind themselves other- 
wise [than as to the manner of celebration] — for, as we shall state 
below, a custom cannot be introduced without consent. In this case, 
that circumstance [, unfitting sports, &c.,] may be said to be of the sub- 
stance of the custom, and in consequence, the custom is bad intrinsi- 
cally, owing both to its object on account of the said disorderly nature 
thereof and to its essential connexion with the action [of celebrating 
the feast in such a way]— at least from the main intention of the agents. 

5. Now we must give our attention to a difficulty raised with 
respect to the other member of our division, the one which distin- 
Reasonabie and guishes customs as reasonable or unreasonable. For it is 
unreasonable cus- not quite clear whether these two sorts of custom are 
tom ' the same as the other two which we have enumerated; 

nor is it clear by what rule they are to be distinguished both from one 
another and from those others. 

The Doctors experience difficulty on this point and express various 
opinions. First, Navarrus (De Alienatione Rerum Ecclesiasticarum ac 
De Sfoliis Clericorum, Sect. 14) defines that as a reasonable custom, 
‘which is not directly or indirectly contrary to natural or divine law’ ; 
and conversely, ‘every custom which is directly or indirectly opposed 
to natural or divine law and such custom only’ is unreasonable. To say 
that a custom is contrary to the natural or the divine law is to say that 
it is evil by reason of its object or subject-matter, as is evident from 
what we have set down in a previous paragraph. Moreover, Navarrus 
proves his proposition. He cites, first, the authority of Augustine ( Let- 
ters , cxviii, Chap, ii [ Letters , liv, Chap, ii, in Migne ed.]) to the effect that : 
‘what is proved to be neither contrary to Catholic faith, nor opposed to 
good morals, is to be treated as indifferent’. In the second place, he 
says that that which is in conflict with natural or divine law cannot be 
established by custom ; and conversely, that whatever is not so opposed, 
may be established thereby; and therefore Navarrus concludes that the 
first of these is unreasonable custom, and the latter, reasonable. 

The inference is clear, since evidently no custom can prevail 
unless it is reasonable, and no custom can be denied introduction save 
an unreasonable one. The proof of his antecedent is that whatever 
may be established through human law can be established by a custom; 
and, conversely, that what may not be introduced by custom cannot 
be introduced through human law. Human law, however, can establish 
whatever is not in conflict with natural or divine law, but not what is 
repugnant to them — according to the reasoning of the Decretum (Pt. 
II, causa xxvii, qu. i [qu. ii, can. xix]), the Constitutions of Clement (Bk. 
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II, tit. xi, chap. ii). Therefore, Navarrus repeats this same opinion else- 
where ( Consilia , Bk. Ill, De Censibus [, cons, vii]), saying that a custom 
is not unreasonable, unless it is opposed to natural or divine law. This 
is also the opinion of Gerson ( Alfhabetum Divini Amor is, Pt. Ill, Lxii, 
letter P), 1 * * and Supplement to Gabriel (on the Sentences , Bk. IV, dist. 
xlii, qu. 1, art. 3, doubt 6 [sole qu. conclus. 9, doubt 6]). 

6. Other writers, however, state the matter otherwise, and say 
that every bad custom, because it is contrary to law— whether natural, 
divine, or human — is unreasonable. Whence, they hold, on the con- 
trary, that that custom is reasonable, which is good at least in respect 
of the action itself, and is of a subject-matter not prohibited, whatever 
may be the extrinsic and accidental evil it may take on from the agent. 
In support of this position the Gloss (on Decretals , Bk. I, tit. iv, chap, 
xi, word rationabihs) is cited, to this effect: T call that reasonable 
which is not disapproved by the laws.’ This is more clearly stated in 
another Gloss (ibid., chap, iii, word canomcis ): ‘A custom opposed to a 

794 canonical ordinance is not valid 5 ; and this seems to take its force from 
the text of the Decretals itself (Bk. I, tit. iv, chap, iii), wherein it is 
stated that a certain custom is said to be not reasonable, since it is 
‘in conflict with canonical ordinances’. The conclusion is that it 
is sufficient that a custom be bad for the reason that it is for- 
bidden by the ecclesiastical law, for it to be held unreasonable. This 
is the tenor of the Decretals (Bk. II, tit. xxvi, chap, xii), inasmuch 
as that Chapter decrees that ‘nothing can be obtained by prescription 
which is contrary to obedience 5 . 

Many other similar laws are cited by the aforesaid Glosses. This 
position can be confirmed by reason, on the ground that a just law is 
reasonable; and that, therefore, a custom opposed thereto is unreason- 
able ; therefore, every custom which is evil, either from the nature of 
the object, or from the fact that it is forbidden by divine or human 
law, will be unreasonable: conversely, every custom not so forbidden 
will be reasonable. 

7. Neveitheless, my first reply in refutation of the opinion thus 
First reply m refu- set f 01t h ls as follows: that the distinction between 
tation of the pre- reasonable and unreasonable customs is not to be 
ceding opinion. found in lc fact that they are or are not forbidden 
by natural or divine law , nor to be found m goodness or evil which 
they possess by virtue of their object, or subject-matter. The proof is 
that, although every usage contrary to divine or natural law is un- 
reasonable, yet it is not such custom only that is unreasonable — as I 
shall make clear by two proofs. 

1 [The reference is to Gerson, Sermo raiam Re%e Fianctae , 7“ eonsidaalw, and Tradalus de Polestate 

Ecclesiasiua el tie Ongine Jims el Legurn, eonsidemw io, may be found m Vol. IV Gersonu Opera 

Omnia (Antwerp, 1706) — Reviser.] 
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The first is that, if we speak of usage regarded in its relation to 
the initiation of consuetudinary law, then a certain usage or custom 
might be wholly good in fact, and still be unreasonable in its relation 
to the initiation of law; and this, not because it is deficient in goodness, 
but rather because (so to speak) it is excessive. But such a custom is 
not contrary to natural or divine law, either directly or indirectly. 
Therefore, . . . 

The major premiss is evident from the example of a custom observed 
by a whole people of hearing Mass daily, an act of the greatest recti- 
tude; but if this custom were observed with the intention of establish- 
ing law, it would be in that respect imprudent, and on that account 
the custom could be termed unreasonable. The same is true of like 
customs. This reason, however, is not convincing, because it is not 
the custom that is unreasonable, but the intention of initiating obliga- 
tion through it, or in regard to it rather is unreasonable, and as such 
may be said to be contrary to natural law. Similarly, a positive law 
enjoining that practice would not be unreasonable in respect of its 
subject-matter considered in itself; but the law itself would be so, and 
as such would be opposed to natural reason and prudence. 

Now if, on this ground, this subject-matter may be termed un- 
reasonable — not because it is evil, but because it is lacking in fitness 
for a general law — so, on the same ground, it is contrary to natural 
reason, which dictates that not all good actions are to be the matter 
of human law. The same principle applies, in due proportion, to the 
obligation induced tacitly by custom and explicitly by law. 

On this ground alone, then, it is proved that a consuetudinary law 
can be unreasonable, and therefore void, even though the custom in 
itself is not unreasonable, a very true statement; just as it is possible 
for a law to be bad, although the action directed by the law may not 
be bad. Nevertheless, the argument would seem to be a sufficient 
refutation of Navarrus’ thesis [in Consilia, Bk. Ill, De Censihus, Consil. 
vii], both because it demolishes the basis of his argument, as I shall 
presently show, and again because he 1 seems to think that a custom is not 
unreasonable in relation to the initiation of law, save in so far as it is 
directly or indirectly opposed to divine or natural law in the actions that 
constitute it, or in the fact itself of the custom, as Navarrus pointed out 
in the basis of his argument. 

8. Secondly, however, that opinion of Navarrus is more clearly 

Second refutation. refdted the fact that man 7 customs, not contrary 
to divine or natural law, are held to be unreasonable 
in the field of law. And they are unreasonable not only in relation 
to the establishment of law on account of an excess of goodness, but 


* f° r 1 ^ a ’ though ilia might stand in spite of its being strange to say that an opinion can 

think ; ula . , , videtur senhre. — Reviser.] 
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absolutely and in themselves, on account of some defect or irregular 
quality which, although it does not attain to that quality of evil [which 
would make it intrinsically unreasonable], is sufficient to constitute 
the custom a truly unreasonable one: therefore, in order that a 
custom be accounted reasonable it is not sufficient that there be that 
twofold negation, nor that it be good, or [at least] not evil, so far as its 
object is concerned. 

A proof of the antecedent of my argument is derived from the 
custom of not obeying in all its details a general interdict laid upon a 
place, a custom that is discussed in the Decretals (Bk. I, tit. iv, chap, v), 
and which is there called unreasonable, although it contains nothing op- 
posed to natural or divine law. Abbas [, i.e. Panormitanus] ( De Consue - 
tudine, Chap, v, no. 3 [no. 2]) makes the observation that every custom 
that is contrary to what is good is unreasonable, and this is in accord 
with the Decretals (Bk. Ill, tit. 1, chap. xii). He understands, however, 
by the contrary of what is good — that is, what is fitting — those actions 
which do not always include something opposed to divine or natural 
law; as, for example, that laymen should be seated in choir with the 
clergy. This is not contrary to divine or natural law, yet it is not fitting, 
and it is, therefore, impossible for this practice to be introduced by a 
custom. The canonists hold the same thing with regard to the custom 
of clerics engaging in hunting for the sake of pleasure, as does Giovanni 
d’ Andrea (on Decretals, Bk. V, tit. xxiv, chap. li). Rochus ( De Con- 
suetudme, Chap, xi, no. 30) refers to a number of such instances. 

Yet Navarrus would say that these and similar acts are indi- 
iectly opposed to law, either natural or divine. But this solution is 
795 not satisfactory. First, because it is impossible to define adequately in 
what that indirect contrariety consists, since the act can exist in its 
totality without any violation of law, natural or divine; again, because 
a deed forbidden by human law appears to be all the more indirectly 
contrary to the natural law, since the natural law enjoins obedience 
to superiors, and yet Navarrus admits that the custom in question is 
not either directly or indirectly against divine or natural law; and, 
finally, because there is the fact that the custom is not evil from its 
matter or its object but is, for all that, held to be unreasonable. 

9. And now, the first principle of Navarrus’s aigument can be 
Navarrus’s argument turned against him, for it is not true to say that 
turned against him human law can command whatever is not opposed 
to divine or natural law. For although it cannot enjoin the perfor- 
mance of anything in conflict with these laws, it does not follow' that it 
is able to prescribe everything not in opposition to them — as has been 
stated above. This is clear from a consideration of the works of the 
counsels [of perfection]; or, of those good actions which are not com- 
patible with the counsels, such as marriage; and (which is more to the 
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point) of those actions which are less proper or less decorous — though 
they are not contrary to the said law — as in the case of a law pre- 
scribing the playing of games which are somewhat unseemly or not 
expedient, even if they are not bad ; or a law granting to clerics some 
way of acting or some habit not sufficiently upright, and the like. There- 
fore, human laws can be unreasonable, even if they are not evil, on the 
ground that they permit actions forbidden by divine or natural law. 
So, too, the same can be true in the case of customs, 

10. Then, in reply to those who hold the second opinion, 1 I ob- 
serve that for a custom to be unreasonable, it is not sufficient that it 
For a custom to be should be opposed to the canon law, nor is this 

unreasonable it is opposition always necessary [for the custom to be 

not necessary that V ^ . ' , . ' L , . 

it be contrary to the soj. Panormitanus and almost all the other commen- 

canon law. tators (De Consuetudine, Chap, xi, no. 5) are of this 

opinion, including Bartolus (on Digest , I. iii. 32 and on Code, 

VIII. Iii. 2). I shall refer in a moment to the opinion of certain other 

writers also. 

The first part of this assertion is proved from the fact that an un- 
reasonable custom cannot prevail in opposition to human law, as is clear 
from the Decretals (Bk. I, tit. iv, chap, xi); and yet, as I shall prove 
below, it is possible that a custom contrary to human law can prevail 
against that law. Therefore, not every custom which is in conflict 
with human law can be held to be unreasonable. 

The second part of our assertion is evident in respect of those 
matters which are contrary to divine or natural law, even if they are 
not especially forbidden by human law. In addition to these, however, 
there are some things which, while not especially prohibited by any 
law, possess an impropriety, or some condition, on account of which 
they are thought of as unsuitable, or unworthy of being established by 
custom. Hence, a custom relating to such matters will be unreasonable 
even if it is not contrary to the canon, or to the civil law. 

The antecedent of this argumentation is founded on the words of 
Paul in 1 Connthians (Chap, xi [, v. 4]): ‘Every man praying or pro- 
phesying, with his head covered, disgraceth his head’ ; and later [ibid., 
v. 6] : ‘[But if] it be a shame to a woman to be shorn or made bald, [let 
her cover her head].’ Now, these and similar things are not absolutely 
forbidden by natural law as morally bad, but nevertheless, while they 
are forbidden by no positive law, divine or human, yet they involve 
a certain lack of decorum, as is signified by St. Paul, when he adds 
[ ibid ., vv. 14-15]: ‘Doth not even nature itself teach you, that 
a man indeed, if he nourish his hair, it is a shame unto him ? But 
if a woman nourish her hair, it is a glory to her.’ On this passage 
Ambrose comments [on 1 Corinthians , Chap, xi, w. 14-15]: ‘He wishes 

1 [Cf. Section 6, this Chapter. — T r ] 
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that this practice be regarded as naturally good, and that it be almost 
a positive command/ Ambrose here properly uses the words ‘naturally’ 
and ‘almost’, because, the positive law apart, this propriety is natural, 
in the sense that the natural law prohibits the contrary not strictly but 
only ‘almost’. That limited prohibition is sufficient, however, to render 
a custom unreasonable, if opposed to what is becoming. This is also made 
evident in those activities which — while not forbidden by positive law, 
nor possessing within them an intrinsic evil — theologians speak of as 
‘suggestive of’ evil, since they involve some danger of moral harm, 
especially if they are frequently done or generally permitted: such as the 
sale of judicial offices, or the reception of gifts by ministers of justice • 
or similarly the practice of bestowing a spiritual favour upon the offering 
of a temporal gift, even though the latter is not given as the price of the 
former; or the failure of prelates to visit and correct their flocks — and 
the like. Therefore, customs in matters of this sort, apart from any law 
prohibiting them, are deservedly held to be unreasonable. 

Finally, this matter can be explained from what we have already 
said on the subject of oaths and vows : that there are some things which, 
although they are not evil as actions, are evil as promises: as that a 
husband should promise not to accuse a wife of adultery; or a pro- 
mise not to revoke a will, and the like. Thus a promise can be un- 
reasonable, even if its subject-matter is forbidden by no law. 

The same, therefore, is true of custom. Such in general is any 
custom which affords a licence to sin: as would be a custom which 
gave illegitimate children an equal status with lawful heirs, or, one 
which punished homicide with a light pecuniary fine. These and other 
illustrations are more discursively treated by Rochus ( De Consuetudine, 
Chap, xi, no. 26). 

796 11. Whence I conclude that a custom can be unreasonable, even 

The author’s con- if its subject-matter is not evil, as is evident where 
elusion that a cus- j ts subject-matter happens to be unbecoming, or 
though"^ 6 subject- where it brings with it an element of danger, or possi- 
matter is not evil bilities for harm if it should be introduced into common 
public observance; and this, despite the fact that it is neither evil in 
itself, nor forbidden by any positive law, such as may be the case in 
many of the examples cited. 

And, on the other hand, it is possible that a custom may be bad 
at least in its inauguration 1 and in the actions by which it is introduced 
— since they are prohibited at least by human law — and nevertheless 
may not be unreasonable, because, apart from human law, its subject- 
matter is not entirely unsuitable for the introduction of a custom 

1 [tnfiei 1 strictly means ‘in its becoming' , tn facto esse means ‘in its actual existence'. Thus, we speak 
of mmnage m fieri, which is the making of the contract, and of marriage tn facta esse, nhich is the 
married state. — Reviser ] 
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respecting it. This quite clearly is the opinion of Panormitanus ( De 
Consuetudine , Chap, xi, no. 4), where he says that the principle of that 
law, that ‘the authority of custom of long standing is of no little 
moment’, can be applied to a bad custom also. For such a custom can, 
if it is reasonable, prevail against a law; hence, Panormitanus assumes 
that a bad custom can be reasonable. But this statement is to be under- 
stood of that sort of custom which, though bad in its inception, can 
cease to be bad when established — a matter which we shall explain later. 

12. Our conclusion, then, is that the division of custom into good 
and bad is not the same as that into reasonable and unreasonable. The 
justification for this statement is found in the fact that the goodness 
and the evil [in customs] are derived from their objects, or from some 
law not forbidding the actions or forbidding them ; their reasonableness 
or unreasonableness, however, should — it seems — be judged from their 
fitness for general usage and for consuetudinary law, as I shall explain 
in the following Chapter. Nor do the observations made by those who 
maintain the second opinion opposed to ours, refute this assertion, since 
the laws and glosses they cite in their support speak in a different sense, 
as will be presently explained in another section regarding this division. 
The question there to be answered is: in what manner can a custom 
contrary to law be a reasonable one ? This we shall deal with later on, 
where we consider in what manner a custom may prevail in opposition 
to human law. 

13. It remains, however, to ask in what consists the unreasonable- 
ness of a custom; or, what, beyond and apart from prohibition, is 
required to make it unreasonable; and conversely, what, apart from 
goodness, is necessary in order that a custom may be held to be reason- 
able; and, finally, by what test this can be discerned. Panormitanus 
treats of this subject at length (ibid., Nos. 5 and 6), where he rehearses 
many opinions on this point. This is also fully discussed by Rochus (De 
Consuetudine , Sect. 2, no. 20), Bartolus (on Digest, I. iii. 32 and on Code, 
VIII. Iii. 2), on which Jason and others comment and Menochio ad- 
duces many examples (De Arbitrariis Iudicum Quaestionibus et Causis, 
Bk. II, centuria 1, case 8z). They all, however, set forth this division 
in one of two ways, as well as the distinction existing between the 
members of it. 

14. They do so, first, on the basis of the effects of the customs, 

What is an un- namely, that that custom is considered unreasonable 
reasonable custom? w fll be opposed to the liberty of the Church; 

or which will afford in some way licence or occasion to sin; or which 
will be harmful to the general welfare; or which will have some such 
condition annexed to it — even if the custom is not contrary to divine 
law. For if a custom should have such a condition, it is always judged 
as being in the highest degree unreasonable. 
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On the contrary, however, that custom will be judged reasonable 
which will not be contrary either to divine or to natural law, or which 
will not possess any of the aforesaid conditions. It is possible that 
Navarrus, as quoted above [ Consilia , Bk. Ill, De Censibus , Consil. vii], 
meant nothing more than this; and he seems to have thought that 
all these conditions could be summed up directly and indirectly by 
the phrase [opposed to natural or divine law]. To me, however, this 
seems to make the matter much more obscure, because one cannot 
understand his exposition without reference to similar examples. For 
the indirect opposition of which he speaks is never necessarily such 
that, by reason of it, the matter of the custom is truly and strictly of an 
intrinsic malice contrary to the natural law, since in fact, as I have shown 
earlier, this is not necessary to unreasonable custom. 

15. Another mode of making answer to this, is to say that no 
absolutely general criterion can be laid down in this matter : decision 
must be left to the judgment of a prudent mind. This rule is stated 
by the Gloss (on Sext, Bk. I, tit. 11, chap, i, word rational He), and is 
followed by Francus de Franchis, and other writers on that law. This 
was also the opinion of Hostiensis ( Summa : on Decretals, Bk. I, tit. iv, 
chap, xi, § Quid sit consuetude), and his doctrine is accepted by Giovanni 
d’Andrea, Panormitanus, and others in their comments (De Consuetu- 
dine , Chap. xi). Bartolus and other authorities take the same view. 

Those writers who do not reject the first mode of answering the 
question, but accept it as useful for forming the mind of the judge in 
a particular case, do leave the final decision to the judgment of a 
prudent man. These writers are here speaking of the judge who is to 
decide in the external forum on the character of a custom: with due 
proportion this mode may also be applied to the case of a confessor in 
797 his judgment in the internal forum, and to a divine in giving an 
opinion. The aforesaid writers understand that this principle has 
application in the absence of a declaration by positive law as to whether 
or not a custom is unreasonable; if such a declaration has been made 
by law, generally speaking, this is the criterion to be applied, as I shall 
presently explain. Finally, Baldus (on Digest, I. ni 32), and Jacobus 
Fontanus (in his scholium on Sext, Bk. I, tit. 11, chap, i) add that 
in a case of doubt the custom is to be presumed reasonable, and 
that judgment must be given in its favour. I interpret this statement 
to apply when a custom is ancient, and has been observed by good 
men, or by all men in common. When explained in this way, this 
solution seems to me entirely sound. 

16. Yet for the fuller exposition of the above point, we must add 
the rule inserted in the Decretals (Bk. Ill, tit. xi, chap, i), where those 
customs are held to be unreasonable ‘which are neither favoured by 
reason, nor in harmony with the sacred ordinances’. This phrase is 
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derived from the Lateran Council under Alexander III (Pt. I, 
chap, xvi [Pt. Ill, chap, xvi, ann. 1179]), where it was positively 
enjoined that those customs are to be observed, “which are favoured 
by reason, and are in harmony with the sacred ordinances’. Prom the 
words of either passage the inference is to be drawn that a custom is 
unreasonable if it is without rational basis, even though it be not 
clearly contrary to reason. 

But in order to judge whether a custom is wholly lacking in 
rational basis it will be necessary to recall that for our present dis- 
cussion, the reasonableness or unreasonableness of a custom is to be 
judged chiefly by the criterion of its moral effect, and that this can 
be manifold. For at one time the custom has the effect of creating 
an obligation with respect to its observance; at another, of permitting 
such and such a usage by revoking a law prohibiting it ; occasionally, too, 
it has no more than the effect of approving such an action, or at most, 
of reasonably urging and inclining men to use it. The effect, then, in 
respect of which the custom is said to be reasonable or unreasonable, 
must be carefully weighed that the custom may be so judged. For it 
may call for the fulfilment of more conditions to achieve one purpose or 
effect, than to achieve another. Thus, the fulfilment of more conditions 
is required for a custom to have the power of introducing law, for in- 
stance, than is required for a custom to be merely good : and so, in order 
that it be reasonable, in relation to this end [of establishing law], it is 
necessary to consider whether the custom possesses, in addition to its 
character of goodness, the other conditions required for a just law; as, 
that the burden of its observance be tolerable, and also that it be 
useful for the public welfare. If, however, a custom is regarded in its 
relation to the 1 evocation of a human law, in order that it be reason- 
able, it is not necessary that it be not a bad one — at least not bad because 
it is prohibited; but it will suffice that, of itself and apart from any 
prohibiting law, it is not evil. It must, however, have some reasonable 
cause, on account of which it may be established against the existing 
law; because otherwise it would be established against the law in an 
unreasonable way. For, in general, the revocation of a just law without 
cause is unreasonable. This we shall show later. 

17. Wherefore, in considering a custom in relation to those two 
Two principal e f- effects which are of chief importance In this subject- 
fectsm this subject- matter — namely, that of enforcing the performance 
matter o a custom. Q f s ; m q ar ac tions, and that of giving release from the 
obligation to such actions, despite the law — the best rule, it seems to 
The best rule for me (assuming the moral rectitude of the subject- 

a* cifstoni° isTeason- matt , ei > at least in respect to its not being repugnant 
able or unreason- to divine and natural law), is to test the custom by 
i: ' the conditions necessary for a just law, or for the just 
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revocation of a law. For if these conditions shall have been found to 
be present in due proportion in the custom, the custom will be judged 
reasonable in the same proportion; if, however, these conditions are 
lacking, the custom will be unreasonable, by comparison with such and 
such an effect. 

I find this rule laid down by Geminiano (on Sext, Bk. I, tit. n, 
chap, i), and Antonio de Butrio ( De Consuetudine , Chap, xi), who are 
followed by Sylvester (on word consuetude, Qu. 1), Soto ( De lustitia 
et lure, Bk, I, qu, vn, art 2), and Sanchez (De Sancto Matrimonii 
Sacramento Disputationm, Bk. VII, disp. iv, no. 41 [no. 14]). I have 
used here the words 'by comparison 5 , & c. because, if the custom is to 
be judged apart from these conditions, and merely in the sense of 
usage, or voluntary repetition, it will be judged to be a reasonable 
one, if its matter is not bad. According to this rule, it will be easy to 
pass judgment upon a custom, in relation to whatever other effect it 
may have, as we shall make clear in subsequent Chapters dealing with 
these effects. 

In the next section, 1 another subdivision of unreasonable custom 
will be explained. 


CHAPTER VII 

WHAT SORT OF CUSTOM IS OR IS NOT CONDEMNED IN LAW 

I. Another division of custom now requires explanation, that, 
namely, of custom condemned in law and that permitted by the law. 
This division, although it is related to the preceding group, is yet 
distinct from it, as we shall see. The title of the question is understood 
as concerned with positive human law; for what concerns the natural 
law in the matter has been sufficiently discussed in a former Chapter. 2 
For a custom which has been found by a prudent judgment applying 
right reason to be unreasonable will also be condemned in natural law; 
and a custom which has not been found unreasonable by right reason 
will not be condemned by the law. Divine law, however, has no rule 
798 on this matter, as is evident. 

It will, then, be necessary first of all to learn what kind of custom 
is to be held as condemned by positive law. Some 
condemned by law writers hold that every custom expressly and specifi- 
ought to be declared ca ]]y abrogated by law is condemned in law. Others 
specmcaiiy pro- add that this abrogation is not enough, but that it is 
hibited upon that necessary that the custom be forbidden by law. Others, 
sround ' again, hold that even such prohibition is not sufficient, 

but rather that it is necessary for the custom to be declared 

1 [1 e of the following Chapter — Tr.] 

2 [Supra, p. 463 ; Chap iv. — Tr ] 
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unreasonable through law or else that it be prohibited, specifically on 
this very ground, that is to say on the ground that the custom is 
unreasonable. This last assertion is the true one, and the one more 
commonly accepted. It is clearly held by Navarrus ( Consilia , Bk. Ill, 
De Censibus , consil. vii), Covarruvias, and other writers presently to 
be cited. We must, then, explain and demonstrate it. 

2. Therefore, I assert that human law at times abrogates custom; 
p . t d iQn and that at times also it prohibits custom; and that at 
irs con usi . ot ]. ler times it condemns custom. I say, also, that these 
three effective dispositions of laware distinct. I do not find theforegoing 
statement set forth very explicitly by the authorities; in fact, I find even 
that they frequently confound the meaning of these three. Yet the three 
are really distinct, as can be gathered from the common teaching on 
these matters. Indeed, even a fourth member might be added, namely, 
‘an unqualified opposition to a custom’. But this last, although it is in 
some respects distinct, seems rather to coincide with the third, I shall, 
therefore, prove the truth of each of the three separately. 

As to the first point of our first conclusion, in respect to the 
question of abrogation, or revocation of a custom, I say that it does no 
more than annul an existing custom. For the phrase derogating from 
or revoking or (what is the same thing) a revocatory clause proposed in 
law in absolute terms, can, in the strict meaning of the words, apply only 
to a past fact: therefore, a law abrogating a custom can affect only a 
custom already in existence. Just so a written law revoking a contrary 
law relates to one already in existence: for if there were no law that 
pre-existed, the revocation would be unnecessary, and even useless. Nor 
could such a law have been made, except in a case of error, or on the 
condition that if there is such a law, it be revoked. Therefore, such a law 
always has reference to a previouslyexisting one. The same is true, then, 
of a law revoking a custom. 

It follows from this that when there is attached to a law the 
clause, ‘notwithstanding anycustomwhatever’, as in the 
Constitutions of Clement (Bk. I, tit. hi, chap, vii), and 
m similar laws, that phrase revokes only a custom 
already existing: it does not prohibit future custom, 
since such a clause regards not the future, but merely the past A 
custom which can have existence only in a future time, and 
does not yet exist, cannot be in opposition to a law in the present. 
Such a clause can annul only a custom which can operate against the 
law, and hence this law relates solely to an existing custom, and does not 
extend to future custom. The same is true of every revoking clause, 
however phrased, unless a qualifying note is added to it. 

This position is supported by the consideration that such an effect 
is of a burdensome character; the meaning, then, of the words of such 


la what way one 
must understand the 
clause ‘notwith- 
standing any cus- 
tom whatever'. 
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a clause should not be extended beyond their force and strict meaning. 
Usage also confirms this opinion; for when a lawgiver wishes to extend 
the effect of law beyond the usual one, he makes an explicit statement 
of that intention, as we shall presently explain. 

3. For almost the same reasons, a simple abrogation of a custom is 
A simple abrogation not equivalent to a condemnation thereof, since a 
of a custom is not custom can be abrogated, not because it is unreason- 

equivalent to a con- iii i ♦ i , 

demnation of the able, but simply tor the reason that it pleases the 
same - lawmaker so to do, since he judges that, under pre- 

sent conditions, this course is more expedient. It is, obviously, possible 
for a certain custom to be, in a certain situation, in some way in- 
expedient, even if it is not essentially bad or unreasonable. This seems 
to be self-evident if we keep in mind what was said in a previous 
Chapter 1 about bad and unreasonable custom. When, therefore, a law 
revokes a custom simply or without any further declaration, there is no 
presumption that the law condemns it as unreasonable. Just as, when 
a subsequent law revokes a prior one, it is not therefore to be presumed 
that it condemns the earlier one as bad or unreasonable. Generally 
speaking, from a legal standpoint, what is not proved to be evil, nor con- 
demned as such, is not presumed to be bad, but rather is presumed to be 
good, even if some other course is at the time preferred because it can pro- 
duce more useful effects, or is judged to behereandnowmoreexpedient. 

Finally, this opinion is clearly to be gathered from the passage in 
the Sext (Bk. I, tit. 11, chap, i), which says that a law docs not abrogate a 
reasonable custom, ‘unless an express provision is made in the law’. 2 
These words imply, therefore, that law does at times revoke a reason- 
able custom, and that, from the fact of revocation alone, no conclusion 
is to be drawn that the custom is unreasonable or condemned. 

This doctrine is in both its members that commonly taught, a fact 
that oan be seen from the Gloss on the Constitutions of Clement (Bk I, 
tit. hi, chap, vii, word consuetudo ) and Alexander of Imola thereon 
[ Concilia , Bk. VI, consil. 134, no. 33], Dominicus de S. Geminiano 
(on Sext, Bk. I, tit. n, chap. 1), Angelus de Clavasio ( Summa , on 
word consuetudo, no. 9) and Sylvester ([word consuetudo ,] Qu 6, no. 10), 
although the latter seems to contradict the first part of our thesis. Of 
this obscurity I shall, however, speak in a moment Ancharano, Panor- 
mitanus, and others (on Decretals , Bk. I, tit. 11, chap, xiii) hold the 
same opinion, as also does Felinus (on Decretals, Bk. II, tit. xix, chap, ii, 
no. ir), where he cites Bartolus, Baldus and other writers. Navarrus, 
(Concilia, Bk. Ill, De Censibus, consil. vii), and Covarruvias 
(V arianrn Resolutionum, Bk. Ill, chap, xiii, no. 4, concl. 4) are also in 

1 [Supra, p. 483 ; Chap, vi — Tr.] 

2 [SuArez indicates by italics that this statement is a direct quotation from the canon law As a matter 
of fact, only the clause ‘unless an express provision is made’ is a verbatim citation from the AVi/; 
the first part of the statement being a paraphrase — Tr.) 
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agreement with us here, although the latter seems to hold a different 
doctrine on the second point, where he agrees with Antoninus, whose 
opinion I shall discuss immediately. 

4. Antoninus ([Summa Theological Pt. I, tit. xvi, § 6) seems to 799 
hold a doctrine opposed to that set down in the first member of our 
assertion, and cites in his support the authority of Archidiaconus 
and Giovanni d’Andrea (on Sext, Bk. I, tit. 11, chap. i). For 
Antoninus says that even though the law does not condemn 
the contrary custom, if it abolishes that custom simply and without 
qualification, nevertheless, it is to be understood as abolishing 
not only existing custom but future custom also. This seems to be the 
import of the teaching of Angelus de Clavasio (ibid.) and of Sylvester 
(ibid., no. 9), in the case of laws that carry a clause derogating from a 
custom. In support of their opinion they cite the authority of Bartolus 
and Antoninus, and derive it from the arguments of Panormitanus (on 
Decretals , Bk. II, tit. xix, chap, ii, no. 8) and those of Felinus (ibid., 
no. 11). They seem to hold [that the law condemns future custom] even 

if the law does not expressly prohibit for the future. This seems to be 
the trend of their argument, namely, that the law is continuously in 
force; therefore, if the law once and for all explicitly derogates from a 
custom, it does so for all time, and is continuously in opposition there- 
to. Covarruvias ( Variarum Resolutiomm , ibid., concl. 2), also, can be 
cited as holding this opinion. In the passage in which he seems to 
do so, he uses the word reprobandi (condemning), which involves 
a different principle, as I shall presently show 1 

Other authors, however, to avoid self-contradiction, speak not 
of a law merely revoking a custom, but only of that which stands un- 
conditionally opposed to a custom. But this involves still another 
principle, as I shall immediately make clear by indicating the words by 
which such opposition arises out of the law, and what effect such 
opposition has. And so the argument advanced [against our position] 
may at most have some force in the case of a law that stands in uncon- 
ditional opposition to a custom, but it has no weight against the doc- 
trine we have laid down. For a law dealing merely with a past action 
always has, of course, force against that action ; but it never can have 
force against something in the future, which was not in being when the 
law was enacted 

5. As to the second point of our first conclusion, that concerning law 

A law prohibiting a prohibiting a custom, it must be said that the law 
T haiT ref erence to ^bidding a custom contrary to it, annuls not only 
both past and future past custom, but also future custom: or rather, it sets 
customs. U p a barrier to or prevents its introduction ; it does 

not, however, on that account, condemn such a custom. 

1 [Infra, Section 7 -^Tr ] 
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The first part of this assertion assumes that law does sometimes 
prohibit a future custom. This is the common doctrine, and as an 
example of such prohibition there is usually offered the law of the Digest 
(XL VII. xii. 3, § 5). This law, it is true, refers to a municipal ordinance, 
but it is cited for purposes of comparison. Thus Tiraqueau (De Utroque 
Retractu, Pref., no. 17) infers from this law that ‘when a law condemns 
(that is, prohibits) a future custom, it does so by specifying that custom’. 
Hence the authors just cited, Antoninus, Angelus de Clavasio and 
Sylvester accept the first part of the above conclusion. Navarrus and 
Soto ( Delustitia , Bk. I, qu. vir, art. 2), have done the same more explicitly. 

The reason here is clear, since a prohibition has reference to actions 
in the future: for it cannot forbid those which are past; nor can it 
forbid present actions, not, that is, in so far as they have already taken 
place, but only to the extent that they may not persist in the future, 
for only as such are they capable of prohibition. Hence, if a law pro- 
hibits a custom, it opposes not only that which has been established, 
but that which is to be established, and, in so far as the law of itself 
can do so, it sets up an obstacle against its introduction. 

Now the law is understood to prohibit a custom, first, if it 
expressly prohibits that any custom be permitted introduction contrary 
to that law; or when it forbids its introduction, as Navarrus says. 
Again, the law does so — asisprobable — whenitabsolutelyprohibitsevery 
contrary custom, even if that law does not expressly mention the future 
or the introduction of the cubtom, as when it says, ‘It is our will that no 
custom have force against this law’, or carries a clause to that effect. 
Such a law would seem to have reference to all such custom, both that 
which is in existence and any that can be introduced. It would seem also to 
oppose all such, because the words are quite absolute and universal in 
application, and apply without distinction of past and future, and 
there is no evident reason why their application should be restricted. 

The writers of whom we have been speaking interpret as of the 
same import a clause which derogates without qualification from a 
contrary custom. Antoninus speaks m this sense, when he says that 
a custom is abolished absolutely by such a law. Such a meaning can be 
inferred from the example which he brings forward from the CodeQi I. 
lviii [IV. xxxii.zd,^ 3]), where it is said: ‘Nor is it permissible for a judge 
to increase the said rate of interest by leason of a custom existing in the 
region.’ These words would seem not only to revoke an existing custom, 
but also to oppose it absolutely, even for the future, because these words 
include not merely a 1 evocation, but also a prohibition. This is evi- 
dent from the words nec licet iudici (nor is it permissible for a judge): 
for the words non liceat (it is not permissible) express a prohibition, and 
are, therefore, addressed to judges exercising their office not only at that 
time, but at all future times. The words apply, accordingly, to future 
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custom in the time of any judge whatsoever. The reason given above 
is rightly applicable here, namely, that the law is continuously in force. 

But from this passage [, i.e. Code, IV. xxxii. 26, § 3] Bartolus infers 
only that the law revokes a custom of the past. Nevertheless, in the 
context of that law, the force of those words would seem to be stronger. 800 
I gather, however, from the opinion of Bartolus that the words [of such 
a law] are not to be readily extended to future customs, but are extended 
only when this is demanded by the strict meaning of the words. 

6. The second part [of our assertion in Sect. 5] namely, that a 

, . .... law which prohibits absolutely a custom in the future, 

A law prohibiting a , v L r , , , i , 

future custom does does not therefore condemn such a custom- — has been 

not therefore con- taught more explicitly by Navarrus in the passage 

cited ( Consilia , Bk. Ill, De Censtbus, consil. vii) than 

by the other writers on this matter. He says that a custom is not 

unreasonable from the fact that a law is in opposition to it, annulling 

it or commanding that it be not established, unless the law at the same 

time declares that the custom is unreasonable or a corruption of law. 

This doctrine may be inferred from a passage of Bartolus (on Digest, 

I. iii. 32, in Repetition, after opposit. 10 [opposit. 11], no. 5), in which 
he makes a distinction between a condemnation and a prohibition of a 
custom — even when the prohibition is explicit and relates to the future. 
And the proof which we used to establish the first conclusion concern- 
ing law which revokes custom, can be used with little change here. 
That consideration is especially applicable which is drawn from the 
argument that a written law can revoke an existing custom, not on the 
ground of its being unreasonable, but for other reasons. So also, a 
written law can forbid the future establishment of the custom, not 
because it is unreasonable, but because for other considerations it 
seems expedient to the lawmaker to forbid it : either because he pre- 
sumes that the reasons moving him to revoke it will be continuously 
applicable, and so he is moved by them to prohibit it; or because he 
may wish, perhaps, through the addition of the prohibition to give 
greater inducement and compulsion to the observance of the law. 
Therefore, from the prohibition for the future alone, we cannot infer 
or presume that the custom 1 is unreasonable, or that it is condemned 
as such. But what effect such a law may have on the custom thus 
prohibited, we shall see in the following Chapters. 

7. I come, therefore, to the third point of our first conclusion, 

. . . that which deals with custom condemned by law. 

A custom is con- p , , . , , - , - 1 

demned when it is for the conclusion to be drawn from the foregoing 

expressly declared discussion is that a custom is condemned in law, when 
to a revocation or prohibition there is added m ex- 
press terms the declaration that the custom is unreasonable. 

1 [Reading consuetudo for lex. — Revisek.] 
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Such a declaration is made in the laws in various ways. An example 
is the passage in the Sext (Bk. Ill, tit. in, only chap.), where the words, 
'disapproving entirely of that custom’, are used. In the Decretals (Bk. II, 
tit. xix, chap. ii), we read : ‘we condemn such a custom’. In the Decretals 
(Bk. I, tit. iv, chap, v), a certain custom is made void since ‘by reason 
thereof the force of ecclesiastical discipline would be broken’. Again 
{ibid,, chap, iii), a custom is abolished ‘because it is held to be not 
reasonable’, and {ibid., chap, vii), ‘since this is rightly thought to be 
not so much a custom as a corruption’. In the Decretals (Bk. Ill, tit.vn, 
chap, iii), a certain custom is termed ‘evil’, and later another is declared 
to be ‘contrary to what is proper, opposed to rectitude and in violation 
of the canonical ordinances’. Accordingly, I think that the principle 
stated above is valid when a custom is termed ‘an abuse’, and is de- 
clared as such not to be of obligation, as is stated in the Decretals (Bk. I, 
tit. iv, chap. x). 

When, therefore, in some such fashion, a custom is condemned, 
then the law has the force, not only of prohibiting it, but also of 
declaring it to be bad — as Covarruvias held {V ariarum Resolutionum , 
ibid., conclusion 2). Thus, the law is said to revoke such custom 
specifically. For the same reason words of this kind are necessary, 
because without them the law does not state what the character of the 
custom was or is ; it does no more than forbid it. 

8. Whence, it follows that, even though it is a custom of the past 
which the law annuls, if, by way of justification, it adds that the custom 
is corrupt or is unreasonable, by that very fact the law also forbids and 
condemns a future custom of the same sort, as long as the circumstances 
remain the same. 

This opinion is that of Panormitanus (on Decretals, Bk. II, tit. Panormitanus. 
xix, chap, ii, nos. 7 and 8), and Tiraqueau {De Utroque Retractu, Pref., Timqueau. 
nos. 18 and 19), who refers to many other authorities. Their 
argument in proof of this opinion is that an unreasonable custom 
is prohibited by every law and for all time, according to the 
Decretals (Bk. I, tit. iv, chap, xi), and other Chapters. Na\arrus 
was also of this opinion, and the passage in the Gloss (on Decretals, Gloss. 

Bk. I, tit. iv, chap, xi, word rationabilis) is of the same sense: 

‘that is a reasonable custom, which the laws do not condemn’. The 
word ‘condemn’ {improbandi) here is to be taken in its proper meaning, 
and it must be understood in the same sense where it is stated at the 
end of the Chapter that reasonable custom is one ‘which is not opposed 
to the canonical ordinances’ — those ordinances, namely, as Navarrus 
notes, which condemn unreasonable customs. Whence the same Gloss 
adds, an unreasonable custom is one ‘which is condemned by law’, and 
from all the laws which it cites, it is clear that the word ‘condemned’ 
is used in its proper sense. 
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Finally, writers must be understood in this sense when they say 
that a custom condemned in law can no longer be valid; and although 
they sometimes use the word ‘derogation’ in this connexion, they can 
be modestly interpreted as holding the doctrine here set forth. The 
proper definition of the term ‘derogation’, and the difference between 
a custom from which there has been a derogation and one that has 
been prohibited or condemned, I shall explain in Chapter xvi of this 
Book. 

9. It remains to notice that this condemnation of a custom can be 
Co d nat f im derstood as accomplished by the law in two ways : 801 
cuftom "an be° ef! by a mere declaration of law, or by way of regulation 
fected m a twofold as we ll. The former takes place only when a custom 
l! ‘ ai1 ,c " is either so clearly evil as to be contrary to natural or 

divine law; or when it is evidently useless, and harmful to or at variance 
with the general welfare. The latter way seems to be used when it is 
not immediately evident from natural or divine principles alone that 
the custom is unreasonable, and nevertheless for the sake of greater 
decorum, or for the good of religion, or for the rigour of discipline, the 
law provides that the custom in question is to be held as unreasonable. 

For unquestionably it is possible for human law, and especially for the 
canon law, to do this, since such a regulation by the law may be in the 
highest degree proper in the interest of good morals. 

The distinction between these two modes of condemnation is to 
be seen in the language of the laws themselves. For sometimes a 
custom is condemned by the phrase declaramus (we declare), as in the 
Decretals (Bk. I, tit. iv, chap. x). At other times, however, the verb 
irritare (to make null and void) is used, as in the Decretals (ibid., 
chap, v), where it is said: ‘We have decided that such a custom is to be 
made null and void.’ These words indicate, in their strict sense, that 
such a custom previously and of itself was not void; and consequently, 
that it is not essentially unreasonable, but only that it has been made 
void by law. This point is admirably made by Molina, in his work De 
lustitia et lure (Tract. II, disp. 79). Still, I hold that by such nullifi- 
cation, a custom of that character has remained for ever condemned by 
law. For that nullification ( irritatio ) was not a nullification of some 
particular fact, nor was it (so to speak) a transitory one; it was con- 
stitutive of law, and as such, universal and perpetual; therefore, it ap- 
plies always, and always resists a custom of that kind as an unreasonable 
one. This is made clearer by the fact that this voiding [law] was 
imposed not as the punishment of a fault, but for the reason that, ‘if such 
a custom were to stand, the force of church discipline would be broken’. 
[This voiding law] was, then, set up in essential opposition to the estab- 
lishment of a custom in that matter, to prevent for all time the disruption 
of the force of church discipline that would be brought about through 
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such a custom. For it is not alone the intrinsic character of the things 
to be done or not to be done that determines the nature and condition 
of a discipline, but rather the fact that the law rules that this or that 
must or must not be done. It is for this reason that we said that the 
condemnation of the custom of which we have been spealdng was not 
a purely declaratory one, but rather one regulatory in its nature. 

10. In this sense, also, are to be understood many laws condemning 
certain customs or prescriptions, which, from the nature of the case 
alone, do not immediately seem to be unreasonable. In the same way, 
some decrees condemn customs which unsettle canonical ordinances, 
or curtail them, as being opposed, that is, to the exactitude intended 
by them. Moreover, in this sense is to be understood the Gloss quoted 
above (on Decretals , Bk. I, tit. iv, chap, xi, word rationabihs ), which 
says that a custom is unreasonable which the law condemns. This 
meaning would seem to be the only one admitted by Baldus ( Concilia , 
Vol. V, cons. 401 [cons. 349]), when he said that in order that a custom 
may be spoken of as reasonable, it is enough that it be not condemned. 
Yet this statement does not seem to be strictly true; since a custom can 
be essentially, and of its own nature, unreasonable, although it has not 
been condemned in law. 

It is possible, then, that these writers intended their words as 
applying only to the external forum ; or, at all events, that opinion can 
be understood to refer to a condemnation by law, either on some 
particular ground, or, at least, upon general principles — as, for instance, 
that the custom weakens the force of church discipline, or that it 
derogates from the liberty of the Church, or for some reason of a similar 
character. 

Finally, a distinction can be drawn between these two modes of 
condemnation; for that which is purely declarative seems to be the 
more immutable of the two, as founded in natural reason alone, or in 
the divine law; the other, which is positive, since it emanates from 
human law, can suffer change, either through new law, or sometimes 
by reason of change in the matter itself. This is the opinion of Panor- 
mitanus (on Decretals, Bk. II, tit. xix, chap, ii, no. 8, and De Consuetu.- 
dvne, Chap, xi, no. 12 [no. 21]), as we shall explain at greater length in 
Chapter xvi of this Book. 


CHAPTER VIII 

CONCERNING ANOTHER DIVISION OF CUSTOM INTO THAT WHICH IS 
VALID BY PRESCRIPTION AND THAT WHICH IS NOT 

I, This is the last division of custom, and I have determined to 
discuss it in this Chapter, because a clear notion of it is necessary both 
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than that it has been secured through the running of a period of time 
required for a prescription. Rochus ( De Consuetudine , Sect. 3, at the 
beginning), in like manner, says that to assert that a custom ought to be 
established by prescription, is equivalent to saying that it demands a 
certain duration of time. Baldus (on Digest , I. hi. 32, opposit. 7) 
states that a prescriptive custom is one which is perfected and firmly 
grounded through lapse of time. Bartolus, however, explains the term 
‘validated by prescription’ as meaning ‘established by custom after 
the manner of a servitude’. This latter definition would seem to be 
different from the preceding one, yet both are true when their meaning 
is properly interpreted. 

3. 1 Therefore, in order to explain better the above assertion and 
Both custom itself its basis in reason, I note that, just as of a true pre- 
and the right ac- scription, so also of a custom, it is true to say that 
canbe validated by both the custom, and the right which has been ac- 
prescription. quired thereby, can be validated by prescription. 
Thus, in the case of a true prescription, a house, a servitude, or an 
action can be said to be the objects of prescription: consequently, the 
custom of making use of such a thing is the prescription itself. How- 
ever, it is not such, unless it has been consummated within a required 
period of time, along with other circumstances. Therefore, when such 
is the case, it is also termed a ‘prescriptive’, to distinguish it from an 
inchoate custom, or from one imperfect in some other way. 

So then, a custom of the sort that we are here discussing, can, in 803 
so far as it is a legal entity, be validated by prescription, since prescrip- 
tion has been acquired by means of a custom that has been consum- 
mated, that is, by a custom fulfilling the conditions required by law. 
This is the doctrine of Bartolus, and he bases it upon analogy with 
a prescription of a servitude. For although there is a difference in the 
rights acquired in a servitude and in those of an unwritten law, never- 
theless, the manner whereby each is established, is — with due proportion 
—the same. Thus, also, a consuetudinary law may be said to be vali- 
dated by prescription. 

Whence, also, it is to be said that the custom of fact itself, through 
which a legal right is established, in so far as it requires the assistance of 
the law to attain a certain degree of perfection and consummation, may 
be termed a prescription: for the right itself cannot be said to have been 
validated by prescription, unless the approach thereto (so to speak) may 
be called a prescription. And, therefore, such a custom of fact may be 
said to be prescriptive, in order to distinguish it from a custom which is 
inchoate or imperfect; that is, in order to show that it has fulfilled all the 
conditions called for by the law, and that especially which touches the 
time of its running. This is the meaning of the words of Baldus and 

1 [The section number is omitted m the Latin text — ' Tr.1 
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Panomitanus (supra) and that of the Gloss (on Digest , L. xvii. 54) 
when this Gloss speaks of a firmly grounded custom. 

4, The basis, then, of the contrary opinion is easily destroyed. 
Refutation of the Primarily, the opinion is based upon an ambiguity in 
contrary opinion, the terms. For, when, earlier in this Book, 1 we dis- 
tinguished custom from prescription, we also pointed out that these 
words are sometimes taken in a broad meaning and used interchangeably. 
For even prescription is a custom brought to its culmination in a certain 
way; and, every custom brought in Hke proportion to completion is 
usually called a prescription ; in the same way, a custom can be called 
a prescription, as well in law as in fact, as has been explained. When, 
therefore, in an earlier Chapter we distinguished custom from 
prescription, we were using these two terms in their strict meaning. 
For the present, however, we assert that it is possible for a custom, even 
a legal one, to be, and to be spoken of as prescriptive in the broader 
sense of that term. 

Our answer to the argument for the contrary opinion is that a 
custom in its character of a legal rule takes its epithet ‘prescriptive’ 
Custom and re ^ rom character of the custom by which it is 

scriptlon when^sed acquired; but that a custom of fact takes that epithet 
in the broad mean- f rom the conditions wherewith it was involved in 

ing are equivalent to , , . . , .... , 

each other; but m order to be such: namely, because it is of long dura- 

their exact meaning tion, is voluntary, is observed by common consent, and 
they are distinct. , r. i . / , .. , 

the like. 00 the custom itself can be said to be pre- 
scriptive, for the reason that it has that completeness (as it were) by 
its own intrinsic and essential perfection. Further, we can say almost 
the same thing of any prescription properly so-called. 

In reply to the confirmatory argument for the contrary assertion, 
I say that it proves no more than that this custom is called ‘prescriptive’ 
owing to conditions different from those which are proper to a true 
prescription, and that consequently prescription properly so-called and 
prescriptive custom are not identical. It does not, however, prove that 
this custom is not prescriptive in the broader meaning of that word [as 
we have defined it]. 

5. From this solution of the arguments opposed to ours, it is clear 
that this use of the adjective ‘prescriptive’ and this definition of its 
meaning, indicate that there is a kind of custom which requires, to- 
gether with the fulfilment of other conditions, a certain duration of time 
in order that it may be true custom, and be without qualification called 
such by the law. This is the cardinal point of our present discussion, 
and that which we must now take up to establish our conclusion. 

In the first place, the question may be asked, whether legal custom 
occasionally requires for its validity the running of a fixed length of 

1 [Supra, pp. 448 el seq — Tr ] 
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time, that is, a period and duration such as are demanded for a true 
prescription. On this point, it map be noted that the opinion of some 
theologians denies that a definite time is required for establishing a 
legal custom, that is, one establishing unwritten law; they hold that 
this period should be defined at the discretion of a prudent man. This 
Soto. Soto held (De Iustitia , Bk. I, qu. vii, art. 2), and his opinion is followed 

St. Thomas, by many of the modern commentators upon St. Thomas (I.-II, qu. 97). 

They are induced to think so because this period is not fixed by the 
nature of the matter, as is self-evident ; nor, again, is it fixed by canon 
law, nor by civil — at least by common civil law— hence, [they say, Jit is not 
possible for such period to be defined in any other manner than by the 
decision of a prudent judgment. The validity of the inference appears 
self-evident; no other way of fixing the period of time can be thought of. 

The proof of the minor premiss is that all laws, canonical as well as 
civil, which designate a certain time for the running of the prescription 
period, have reference to a private prescription, or to a legal disposition, 
as in the case of ownerships, servitudes, and of similar rights; hence, the 
argument runs, the periods fixed by these laws cannot be extended in 
such wise as to regulate legally the period of time requisite for a legal 
custom. 

6. The antecedent, as far as canon law is concerned, is proved from 
the fact that all the laws which are cited on this point clearly refer to 
prescription properly so called, a fact which I have noted. 1 This can 
be seen in the entire title concerning custom [, i.e. Decretals , Bk. I, tit. 
iv], in which custom validated by prescription is dealt with only in the 
last Chapter of this title; and that Chapter makes no mention of 
the length of time necessary for the running of such custom. 

In relation to the civil law, the truth of the statement in the 
antecedent 2 is a better ascertained fact. Abbas [, i.e. Panormitanus] 

(De Consuetudine, Chap, xi) expressly admits it, and because of it 3 804 
some civilians deny that a custom can be validated by prescription, 
as I have said. Those who hold the opposite opinion ought to 
produce a text to prove it. And hence I have referred only to the 
common law that prevails generally; for the matter might be 
otherwise in the case of the special law of a particular kingdom. 

But of this I speak later. The validity of the inference [in proof of 
the subsidiaiy argument] is demonstrated from the fact that a true 
prescription is very different from a custom : so different, that what is 
determined in the one, cannot, with any foundation, be extended to the 
other. This is especially true, since with respect to each the reasoning 
is not the same: for in a prescription, a right is acquired by one 

1 [See supra, Section 2.—' Tr ] 

1 [That time is not of the essence of consuetudinary law — Reviser.] 

3 [The opinion of Panormitanus. — R eviser.] 
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person against another, contrary to the latter, who is deprived of his own 
property, or of his right ; and it is for this that it has been necessary to fix 
definitely a certain time within which the [former] owner of a right 
can and ought to exercise diligence, in order to recover his own 
property, or to preserve his own rights, so that if he neglects to do so, 
he may be justly deprived of them. For this reason, then, according 
to the character of the property involved, and according to the pre- 
sence 1 or absence of the person prescribed against, a longer 2 or shorter 
time 3 is usually defined for the establishment of a prescription. In the 
establishment of a custom, however, no prescriptive right is acquired 
against an unwilling person ; in fact, the custom is founded upon the 
tacit consent of the prince, as we say below; and hence it has not been 
necessary to define the length of the period whenever there is sufficient 
ground for assuming his tacit consent: the mere continuity of the 
custom for a longer or a shorter period suffices. 4 

7. Nevertheless, I assert that for the prescriptive custom of which 
the laws speak — at least those in the Decretals (Bk. I, tit. iv, 
chap, xi), previously referred to — a certain, and definite time 
must be fixed. The secondary question, whether 
that period should be of this or that number of years, 
we shall discuss later. This is the opinion of the doctors 
of both the canon and civil law. The canonists, in- 
cluding Giovanni d’ Andrea, Panormitanus, Antoninus 
and Rochus ( De Consuetudinep Sect, iii, no. 1), give it 
as their doctrine in their comments on this chapter. 

This is the doctrine, likewise, of the Gloss and of the Doctors (on 
Sext, Bk. I, tit. 11 [tit. iv], chap, ii, and on Decretum, Pt. I, dist. vm, can. 
vii; ibid., dist.xi, can.iv; ibid., dist xn, can. vii). It is that maintained by 
Abbas [, i.e. Panormitanus] and Felinus (on Decretals , Bk. I, tit. xxxiv, 
chap, i [, no. 6]). It is set forth as the common teaching by the jurists 
(on Digest, I. ni. 32), by Bartolus {ibid., qu. 2, at the beginning, no. 
14); by Baldus and Jason {ibid., no. 41 [no. 27] and on Institutes, I. ii, 
§ 9) The teaching of these writers is followed by Gregory Lopez (on 
Las Siete Paitidas , Pt. I, tit. ii, law 5, gloss 4 [glosui g]), by Burgos 
de Paz (m Bk. I in Tauri., no. 205), by Alexander of Imola ( Concilia , 
Vol II, consil. 66 [consil, 68, no, 1]). It is the opinion, also, of St. 
Antoninus (Pt. I, tit. xvi, only chap., § 4), Angelus de Clavasio (in his 
Svmma, on word consuetudo, no. 8), Sylvester ([word consuetudo ,] Qu. ii 
[, no. 6]), and Antonius Corduba {[Quaestiones,] Bk. I, qu. xii, ad 4). 


A definite time is re- 
quired for a custom 
obtained by pre- 
scription. [Sudrez 
rebuts the argument 
developed in Sec- 
tions five and six.] 


1 [Suarez ii) lefcrnng here lo the knowledge or ignorance on the owner’s part of the act of the person 
attempting to obtain the preemptive right — Tr ] 

2 [For mats read maim — Tr ] 

3 [SuArez probably intended to say. ‘according to the presence or absence of the person prescribed 
against, a shot ter in longei time is usually defined tor the establishment of a prescription’, since a shorter 
space of tune is usually required for the prescriptive period to run against an owner who is present. — Tr ] 

1 [Reading suffuil for uijficiat —R kviskr,] 1 [For De Constitution read Lk LtmsttHttiuu . — Tr,] 


Giovanni 

d’ Andrea. 

Panormitanus. 

Antoninus. 

Rochus 

Gloss. 


Panormitanus. 

Felinus. 

Bartolus. 

Baldus 

Jason. 

l.regory 

Lopez 

Burgos de Paz. 
Alexander of 
Imola 

M. Antoninus. 
Angelus de 
Clavasio 

Sylvester. 

Corduba. 



Navarrus, 

Molina. 


510 On Laws and God the Lawgiver [Bk. VII 

Finally, Navarrus (in Consilia , Bk. I ,De Consuetudine, consil.ii [consil.i]) 
and Molina (De Iustitia, Tract. II, disp. 77), propound the same 
opinion. 

It does not, then, seem safe to dissent on a moral question from 
an opinion which is so generally received. This is especially true, since 
this whole question is so intimately dependent upon positive law — in 
which case, the opinions of those who are experts in that branch of law 
must have greater weight than the opinions of those who are not 
thus expert. Again, no convincing argument in support of the opposite 
assertion can be given. 

8. The first proof of our assertion [supra, Section 7] is taken from 
the Decretals (Bk. I, tit. iv, chap, xi), where, among the conditions of the 
custom there mentioned it is specified that it must be the result of 
prescription. But it cannot be said to be the result of prescription, 
except in relation to a definite, legitimate time, during which it should 
continue in order to be established by prescription. 

Some reply to the above argument, that such custom is said to be 
An va ion prescriptive, not univocally — as is the case with rights 

1 " ' of ownership and other similar rights, which are ob- 

tained by prescription — but by analogy only, and because it is modelled 
upon true prescription in the sense that it is firmly grounded by run- 
ning for a certain length of time, which if not that fixed by law, is at 
least that defined as sufficient by a prudent judge. 

But this evasion is arbitrary, and is contrary to all the 
authorities. Furthermore, it seriously impairs the force and utility 
The evasion is re- of that law [Decretals, ibid.]. Wherefore, although 
i ected - it may be true that custom is different from 

prescription, nevertheless, it is necessary that this kind of custom 
which is spoken of as prescriptive, should accord with true prescription 
at least in the requirement of a long period of time within which it is 
said to be established, that is, validated by prescription ; otherwise the 
term has no definite meaning. 

When, then, that same law [ Decretals , ibid.] requires that the 
custom be established by prescription, in language of the same 
character as that employed in other decrees demanding that a right of 
election, or other similar right, shall be lawfully established by prescrip- 
tion, we must hold that the law speaks univocally, at least respecting 
the period of time requisite: otherwise, it would leave the peculiar 
prescriptive character of the custom unexplained. Therefore, Panormi- 
tanus and almost all the writers have made it plain that the custom must 
be established by prescription, that is, must be obtained by reason of 
a period of time of length sufficient for a prescription. Even the word 
prescription itself connotes a fixed length of time : what is left to the 
free decision [even of a prudent judge] cannot be definite, or prescribed. 
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In the second place, a confirmation of our assertion is to be 

drawn from the term ‘a long continued custom’ which 

is used in that same chapter [ Decretals , ibid.]. 

This term is taken from the civil law (Code, 

VIII. lii. 1, and from ibid., 2). In other passages, 

it is spoken of as custom ‘of long standing’ 

ment of a prudent ( diuturna ), as it is in the Institutes (I. ii, § o) and in 
individual. the Digesf (L 

The phrase ‘a long time’, however, or ‘long continued’, is not an 
indefinite one in law, nor is it left to the discretion of a prudent 
individual, but means a period of at least ten years. The phrase, then, 
‘a long time’, taken absolutely, refers to a period marked off, on the one 
hand, from a period of less than ten years 1 — which is held to be a brief 
period; and on the other hand, from a period longer than twenty years 
— which is termed ‘very long’ : hence, the phrase denotes a period "from 
ten to twenty years. According, then, to the variety of the attendant 
subject-matter or circumstances, the law usually requires a period of 
ten or twenty years. All of the foregoing is clear both from Rubric in 
Code , VII. xxxiii and from laws I and 2 and the following title (ibid., 
xxxiv). Hence, when a law requires a long time for the sufficient 
confirmation of a custom, or its validation by prescription, the phrase is 
not indefinite in its meaning, but definite; its meaning is fixed by law, 
and it definitely indicates a period of at least ten years. 

10. If, then, any one of the conditions of prescriptive custom is 
to be left to discretion, it must not be that which relates to this 
requirement of a full ten-year period, for this is (as it were) an essential 
requisite for custom, as such. This is the sense of Gloss 1 (on Sext, 
Bk. I, tit. iv, chap, iv), where it says that in the canon law a custom 
validated by prescription is one of forty years’ duration, but that for 
a custom as custom, that is, for one intended to introduce new law, a 
period of ten years, at least, is required: this period, at least, is under- 
stood as referring to a long-continued custom. Accordingly, if any 
discretion were to be allowed [a place in the determination of the time 
element m prescriptive custom], it could be only in cases where the 
custom has run for a period of more than ten years; and then only to 
determine whether that period should (as it were) be automatically 
sufficient ; or, whether at that point the decision of a prudent judge is 
required to determine whether this length of time suffices, or whether 
a longer period should be awaited. 

However, not even in such a case should discretion be admitted: 
partly because it would subject long-continued custom too much to 
restriction, and would deprive it of a proper certainty without good 
partly, and this is the most important consideration, because 

1 [See also infra, pp 567 et seq. — Tr.] 


reason; 



c;i2 On Laws and God the Lawgiver [Bk. VII 

in whatever way the fixing of the length of time is left to the discretion 
[of a judge], there will follow not only a destruction of the true 
character of prescriptive custom but also of every appearance of one, 
or even of the appellation prescriptive as it is suggestively 1 applied to 
any custom, as the first argument in support of our assertion sufficiently 
proves. 

The words of Decretals , Bk. I, tit. iv, chap, viii, are of no slight 
support to our position here: £ If such a custom shall have been ap- 
proved, which does prejudice to the common law . 5 These words assume 
that such a custom is not left to the discretion of any one (for if this 
were so, the custom could hardly or not at all be approved) ; but that 
the custom has its essence and formality as custom defined by the 
law, and, accordingly, a definite time within which it accomplishes its 
prescriptive effect — as is there noted by the Gloss. 

II. Another argument in confirmation of our assertion is this: the 
contrary opinion assumes that a long continuance of time is not essen- 
tially, but only incidentally, required in a custom which the law calls 
prescriptive. The conclusion is false. Therefore, . . . 

The truth of our conclusion in the foregoing proof will be clear 
from a consideration of the principle on which the contrary opinion 
rests. Those who follow that opinion hold that the custom is required 
for the effects attributed to it, only as a sign of the tacit consent of the 
prince; hence, they conclude that this kind of custom does not call for 
a fixed number of years, but only for such a length of time as is needed 
for indicating in the judgment of an upright man the [tacit] consent 
of the prince. Therefore, I infer that in that opinion 2 the time element 
is incidentally required, because it is accidental that the token of con- 
sent is completed in a longer or shorter time; for a definite length of 
time is not per se demanded as a necessary condition for that manifesta- 
tion. Therefore, the inference in the opinion aforesaid is obvious. 

Its falsity, however, is proved : First — -and here the points we have 
established earlier in this Chapter must be kept in mind— for the reason 
that it does not leave this kind of custom even a shadow of a prescriptive 
character : for a prescription of its essence requires time to run in its 
favour, and time is definitely determined, as is clear from the language 
of all the laws [that touch upon it]. Again, and the point is most im- 
portant, this opinion is contrary to the fact that a custom is frequently 
actually completed and has become prescriptive in cases where the 
judgment of a prudent man would not be — human law apart — that the 
custom sufficed as evidence of the consent of the prince. It is clear, 
then, that such a custom is not a prescriptive one merely because it 

1 [ coloratae . The term ‘coloratus’ means ‘giving a colour to’ or ‘suggestive of’. The phrase Hindus 
coforahis’ is frequently used to signify a title to an office that has some specious justification. — R eviser.] 

2 [Tot Ilinc ergo m foro ex, read Hinc ego mfero m — Reviser J 
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has endured a sufficient time to indicate the existence of the prince’s 
consent to the mind of a prudent judge; but rather, it is because it has 
been validated by prescription, that it indicates the consent of the 
prince: therefore, such a prescription cannot be said to be established 
in such a length of time as only the judgment of a prudent mind can 
determine: therefore, it can be established only in a length of time 
that is fixed by law. The logical soundness of these conclusions is 
self-evident. The truth of the antecedent of my proof will be clear 
from what we shall have to say in Chapter xvi, concerning a custom 
which is sufficient for the revocation of a law. 

12. I deny, therefore, the minor of the argument for the contrary 
Reply to the basis opinion, and I assert that this period of time has been 

of the contrary defined by positive law, both canonical and civil, each 

op!mon ' within its own sphere. 

This determination of time may, it must be understood, 
be effected in two ways. In the first, explicitly and specifically: 
_ . . . in the manner, that is, of which we are speaking 

of the time neces- in the present discussion, and which will be 

two wa"s be made m ex P^ ne d more in detail in Chapters xv and xvi. We 

J ' admit that the laws do not explicitly define the 

period necessary for this particular subject-matter of laws, that 
is, of legal customs. The reason is that this mode of explicit deter- 
mination is not a necessary one; there is another that is sufficient. 

In the second way, then, the length of time [necessary for the 
806 > validation of a custom by prescription] is determined implicitly, and 
(as it were) by the proper application of general principles expressed in 
the language of law itself to the case of custom of this kind. It is in 
this sense, then, that I assert that a fixed length of time is necessary 
according to law for a custom to become validated by prescription. 

For the law itself has distinguished in general: customs that 
are immemorial, of very long standing, of long standing, and [lastly] 
common customs, those, that is, existing for a brief period: 
and the law has determined beforehand for each of these its own 
manner of duration or definite period ; as we, in company with Panormi- 
tanus and others, have noted. This determination by the law is, how- 
ever, a general one, and applies properly to a custom of tact which can 
establish a right (ius) whether of law, or of ownership, or of any other 
moral power. This opinion will be seen to be that ot Baldus ( Camilla , 
Bk. V, cons. 34 [cons. 349,] no. 2) and of Petrus Philippus Corneus 
( Concilia , Bk. IV, cons. 188, no. 10). 

In particular, however, respecting a custom which establishes or 
destroys a legal right, the laws determine that [the period of time] 
ought to be very long or protracted, or that the custom should be 

1 [Latin text incorrectly has ‘804 ’. — Tr.] 
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validated by prescription, as we have shown. Hence, the laws make it 
clear that a certain definite time is necessary for such a custom. Thus, 
this declaration of the law is clearly not a mere extension of the 
principles applicable to a prescription properly so called so as to cover 
a legal custom; it is derived from a general determination of time 
requisite, under this or that denomination, in custom itself. The truth 
of this assertion will be the more clearly realized when it is recalled 
that the distinction between custom and prescription, as set forth 
in the argument of the contrary opinion, is not sufficient. For even 
though in the case of a legal custom, it is not necessary that the period 
of time be defined, as in the case of prescription, upon the ground that 
the custom is initiated in opposition to some person who is passively 
or actively unwilling that the custom be established, nevertheless such 
a determination of the running time of the custom can be necessary 
on another ground no less urgent : in order, that is, that we may have 
a definite and legal token of the consent of the prince, and that a 
matter so grave, public, and general in character, should not be left 
to the uncertain decision of a prudent individual : for it is obvious that 
even unwritten law ought to be as definite and uniform as possible. 

This determination of the period of time is further necessary, 
because it must sometimes take the place of the [express] consent of 
the prince, so that such consent will be recognized as given in law 
itself, even if it is evident that it was not personally granted by the 
prince himself — a point which we shall discuss later. 1 

1 3. 2 It remains for us to inquire how long is this period of time 
At least ten years required for prescriptive custom. This 

are required for a definition cannot be properly made in general terms : 
prescriptive custom. f Qr a } on g er or shorter period may be necessary, as the 

effects and circumstances of the custom vary. Hence, I shall here do 
no more than state in a general way that a period of at least ten years 
is required, on the principle that a long time is necessary, a period 
which, in law, comprises at least ten years. This has been expressly 
determined by a law of Spain {[Las Siete Partidas,'] Pt. I, tit. n, law 5), 
where, speaking of a legal custom, it lays down a period of ‘ten or, 
alternatively, twenty years’. Why this law laid down this alternative 
requirement will be stated in Chapter xv. 

I have used in my assertion the words ‘ at least because in some 
cases, more time is required. In Chapters xv and xvi I shall explain 
what those cases are. Our assertion, as thus explained, is the common 
one with all the authorities whom I have cited, and it does not involve 
any new difficulty except one, and that I shall tkke up in Chapter xvi, 
because it is more relevant to the matter of that Chapter. 

1 [The principle of the ‘legal consent’ of a superior is important Laws are framed sometimes in such 
i way that a custom begun and persisted m may automatically receive the consent of the superior. — * 


Revise®. ] 
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14. 1 It may, again, be asked whether this period of time must be 
A continuity of time continuous. I reply that it must be so in order that 
is required m order the custom may, in the definition of the aforesaid 
be at slid C to St fae m iTw- kft Chapter [Decretals, Bk. I, tit. iv, chap, xi], be 
fully validated by said to be lawfully prescribed. All the commentators 
prescription. on t p at j aw are a g reec J on t h.i s point. And they dwell 

upon the word ‘ lawfully since it signifies that the custom must have 
the same continuity as that demanded by the laws for prescription: 
but it is clear that an uninterrupted period is necessary for prescrip- 
tion; the same, therefore, is necessary for a custom valid by prescription. 
This was the doctrine of Frederick de Senis ( Consilia , 91, no. 5), who, 
for the reason we have given, has inserted in his definition of custom 
the condition that the custom be observed without interruption over 
the usual length of time. 

Antonio de Butrio holds the same view {De Consuetudine , Chap, xi), 
as does Jason (on Digest , I. iii. 32 in Repetition , no. 41). This is the 
teaching, also, of Sylvester (word consuetude , Qu. 5 [, no. 8]) and of 
Panormitanus ( De Consuetudine , Chap, xi, no. 19). 

This doctrine is confirmed by the fact that when in law a period 
of time is put down as necessary for anything, the rule, in cases of doubt 
and generally, is to suppose that the law’ requires continuous time — as 
Lapus {Allegations Iuris, xlvii) has stated. Sylvester (word rehgio, Pt . V, 
qu. 5 [qu. 4]) supports this opinion, and he cites the language of the 
Gloss on rubric of Digest , XLIV. ni. This view is also that of Navarrus 
( Consilia , 87 [89], De Regular ., no. 1) and he cites the text of law I of 
the same title of the Digest. 

These passages just cited, however, prove hardly anything, and 
although the next to the last Gloss on the aforesaid law 1, gives some 
indication, [it is not strictly to our point,] since it is speaking of a 
prescription. 

807 1 5. 2 But the question may be asked, in what way or when is a cus- 

tom held to be interrupted. For in the case of a custom no possession is 
necessary, nor is any other legal ground required beyond the worthiness 
of the custom, hence it cannot be interrupted on those grounds, as is the 
case with a prescription. Nor, [so this question runs, can it be inter- 
rupted] for lack of good faith, since that too is unnecessary. My reply is 
that in a certain sense good faith is necessary in order that a custom may 
establish law, as I state below. Hence, wherever good faith is necessary 
for a custom, the latter may be interrupted for the lack of it, as happens 
in the case of a true prescription. For there is a parity between custom 
and prescription on this point, as will become more clear from what 
will be said in Chapter xv. 
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Where, however, good faith is not necessary, custom can be inter- 
rupted only by means of actions in opposition to it. Panormitanus 
thi nk s that a single contrary action is sufficient to effect this result, 
because by that act the people give sufficient indication of their un- 
willingness that this custom be introduced. Thus, if the observance of 
the custom proceeds in violation of a law, then it may be interrupted 
by actions in observance of the law. For those actions oppose the 
custom in question, and they retract the prior will, either of establish- 
ing new law, or of revoking the earlier one. 

Further, the mingling of contrary usages due to contrary acts 
makes it impossible that a certain tacit will of the prince be inferred— 
a point of very great importance with respect to the power of the 
What actions ate custom to produce its effect, as we shall see. In order 
necessary to inter- that an act may be sufficient to interrupt a custom, 
rupt a custom. on t p e one hand, it will be necessary that it be done 
by the whole community in which the custom has been followed — 
for the acts of a few private individuals do not obviate the consent 
of the community, and so they cannot interrupt a general custom; 
or on the other hand, it will eeitainly be sufficient if an act contrary 
to the custom be done with the public authority of the one holding 
the necessary power — as that some individual should be publicly 
punished for observing the custom, or that a similar official act should 
be done, whereby it is proved that this custom was not in accord with 
the will of the prince. 

16. The second of the two principal assertions of this Chapter must 
Custom is divided now be made: that not every custom is established 
mta customs which prescription, and that, accordingly, custom may 
are not validated by be divided into customs which are validated by pre- 
prescription. scription, and those which are not. All the writers 
agree in making this assertion, but only a few explain its meaning in 
the sense in which we understand it. For we can speak of custom of 
fact only and custom of law only. 

With reference to the first of these the truth of our proposition 
is self-evident. The aforesaid last chapter [ Decretals , Bk. I, tit. iv, 
chap, xi] indicates this sufficiently, in the words, ‘unless the custom 
has been validated by prescription according to law’; for these words 
clearly imply that there can be a custom that is not legally validated 
by prescription. Again, from the very fact that a prescriptive custom 
requires [for its introduction] a certain period of time, it will be clear 
that before the completion of this period, the custom will not have 
been validated by means of prescription ; and yet it will still be a custom 
of a definite character. This does not mean that the custom in this 
latter case initiates -law: it exists merely as a series of repeated acts. 

With respect to those customs that initiate law, the meaning of 
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our assertion is that not only custom which has been validated by 
prescription, but also that which is not prescriptive can sometimes 
establish law. This is the sense of the assertion as I make it, as it was 
apparently that of Panormitanus when he said, (in commenting on De 
Consuetudme, Chap, xi), that a prescriptive custom is required by the 
canon law only when the custom is in opposition to law, but not, how- 
ever, when the custom is outside law, his meaning being that in such 
a case a custom can initiate law, and this, even if the custom has not 
been itself validated by means of prescription. 

This view of Panormitanus seemed objectionable to Rochus ( De 
Consuetudine , Sect. 3, no. 5), and for this reason, apparently, he did not 
admit the existence of a custom not validated by prescription, except 
inchoate and imperfect customs, which are not yet in the form in which 
they are able to establish law; or in the case of certain lines of conduct 
or customs of a few individuals, which practices are wont to be held up 
as examples for imitation, and are more accurately termed observances. 
Rochus (ibid., Pref. no. 23) has a lengthy passage on this distinction. 

I understand the above assertion, however, in the sense in which I 
first stated it: for I think that a legal custom can exist, apart from 
A legal custom may prescription and from a definite determination of a 
exist independent of certain period of time; an example of this kind being 
th e S C r de^te r m i n a t i o°n a custom which is created with the knowledge and 
of a definite period toleration of the prince. This sort of custom initiates 
of tline- law, not after the manner of prescription, but in 

virtue of a tacit personal consent [of the prince], which consent can 
be sufficiently indicated by a non-prescriptive custom — as seems to be 
self-evident. In such a case, the opinion of Soto [Sect. 5] could be 
valid, an opinion which I attacked inasmuch as he spoke in general 
terms; and yet even with this limitation in respect of time required 
for a legal custom, it does not seem that the judgment should be 
left to the decision of a prudent individual but that some more 
certain rule will be necessary 1 This point, however, I shall explain 
more conveniently in chapters xv and x\i 

17. Finally, however, the question may be asked whether this 
division [of custom] 2 in legal usage is analogical, [i.e. not a strict 
distinction,] in such wise that under the term custom m its absolute 
What is the mean- sense on ^7 prescriptive custom falls, whilst the term 
mg of custom in the is applied to other kinds of custom only when they 
absolute sense? are adequately explained. This point has been touched 
upon by Abbas [, i.e. Panormitanus] (on Decretals, Bk. I, tit. vi, chap. 

808 fifty, no. 9 [no. 4]), Giovanni d’Andrea, and Antonio de Butrio (on 


1 [In Section 5, Soto is cited as having held that no time is determined b\ law for the establishment 
of a legal custom. — Reviser ] 

2 [Into customs validated or not validated by prescription. — T r ] 
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the same chapter of the Decretals). Abbas holds that a custom abso- 
lutely so called in law ought, in a doubtful case, to be understood as 
meaning prescriptive custom. Baldus ( Consilia , Bk. V, cons. 349, no. 20) 
inclines to the same opinion, and he is followed by Petrus de Ubaldis 
Rochus. ( Super Canonica Episcopali et Parocbiali, Chap, v, no. 2 [no. 13]), by 
Rochus ( De Consuetudwe, Sect. 3, no. 1) who also cites Baldus (tit. De 
Feudorum Cognitionen Chap. i). Baldus here states that a custom which 
is not validated by prescription is no custom at all, but a mere will to 
establish the same. 

These authors likewise maintain that this opinion can be proved 
best from the aforesaid chapter fifty [ Decretals , Bk. I, tit. vi, chap, 
fifty]. At the beginning of that chapter, the condition there applied is 
referred to in these words : ‘That the expression of the opinion of those 
who by law or custom ought not to be present should have no validity’ ; 
and later, at the end of the Chapter, we find the words, ‘But it is not 
clear from this [, i.e. from the fact that they did elect,] that the right 
of election belongs to them by law or by prescriptive custom. 5 But 
I do not see how from these words it is to be inferred that the word 
‘ custom ’, understood in its absolute sense, is to signify only a pre- 
scriptive custom. The conclusion seems rather to be, that the word 
‘ custom ’ is of a general and indifferent character, and that it is for this 
reason that the words stating that the right has not been obtained by 
prescription were added in the'response, in order to indicate that not 
any kind of custom, but only that which is prescriptive, could be suffi- 
cient for giving the right of election without a law [granting that right]. 

18. My opinion, then, is that if we keep in mind the true meaning 
of the word ‘ custom ’, we find that it is a general and indifferent term. 
This was the view held by Giovanni d 5 Andrea (on Decretals , Bk. Ill, 
tit. xxvin, chap, ix), and that also of Petrus de Ubaldis, as he records 
in the passage cited, It is that, also, of the Gloss (on Sext , Bk. I, tit. iv, 
chap, iv, word consuetudo) > above cited, which refers to the opinions 
of other writers. 

The proposition can be proved, whether we regard custom as one 
of fact or as unwritten law. First, a custom of fact, does not, of its 
nature, imply any limits in respect of a definite period of time, either 
long or short ; and it is, therefore, not differentiated by reason of these 
variations of time. Nor do I find in the law a basis for the other inter- 
pretation, even if the word ‘ custom 5 is used in the law without a 
qualifying word. Again, as to custom embodying unwritten law estab- 
lished by a custom that of its nature does not require a determined 
period for its running, we find that it is law in the strict sense of the 
term, and that it is consistent with the proper definition of custom 
exactly as is a custom validated by prescription 1 . 

1 [Reading praescriptae for praescripta. — Reviser ] 
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Accordingly, I do not see a basis for that general rule 1 ; and this 
chiefly for the reason that all the laws which are cited by the aforesaid 
authors, deal with true prescription and not with consuetudinary law. 
Hence, wherever the word custom is used without a qualifying epithet, 
we must, I think, determine the nature of the custom there spoken of 
by a careful consideration of the subject-matter of the custom and of 
the kind of effect with which we are dealing. For, if that effect is such 
that it can be introduced only by prescription, or through a prescrip- 
tive custom, it will be clear that the intention of the author is 
to refer to a prescriptive custom; if, however, the matter does not 
demand a prescriptive custom, there is no ground for understanding 
the term in that restricted sense; rather, it is to be there read either 
as meaning custom without reference to a distinction in kind, or to 
custom other than prescriptive, the nature of which is clear from its 
own context, or from its closer application to other laws. Finally, the 
above-cited authors say virtually the same thing by reason of the 
limitations which they attach to their own rule, and by the Jaws which 
they cite in justification of these limitations. 


CHAPTER IX 

CONCERNING THE CAUSES OF CUSTOM AND IN PARTICULAR WHO CAN 

INTRODUCE IT 

I. We have explained, so far as appeared necessary, the nature and 
The cause of a cus- essence of custom, both in general and in particular, 
tom is explained. It remains for us to explain its causes and effects. 

First, as to the causes. Almost all of these have been touched 
upon in explaining the definition and divisions of custom and only its 
efficient cause remains to be more fully explained. 

For in the case of custom, there is no question of any special matter 
and form of which it is composed; but in so far as the custom is a juri- 
dical entity, the matter with which it deals is the same as that of written 
human law. The written law and unwritten law differ not m the matter 
with which they deal, but only in the mode of expression employed in 
their institution. Hence, in consuetudinary law, there is no special form, 
sensible and external, except the actions [constituting the custom], which 
must be external and sensible, and these, in so far as they are tokens of 
consent, may be called the unwritten words by which this kind of 
law is engraved upon the memory of men. Consequently, no special 
promulgation is required in this form of law, because custom, through 
the usage itself, is its own public manifestation and promulgation. 

1 [The rule stated in the opinion of Abbas [, i.e, Piuiornutanus], laid down near the beginning of 
Section 17, supia , p 517 . — Tr,] 
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The intrinsic form, 1 however, of this branch of law, is a certain 
'will’ — which under another aspect is the efficient cause of the obliga- 
tion created by the custom. Of this we shall speak in a moment. If, 
however, we consider a custom merely as fact, the matter which consti- 
tutes it is the acts themselves in the frequency of which the custom 
consists. And since the custom should be useful and morally good, its 
form (as it were) will be its moral goodness and the usefulness in the 809 
single acts that make it up, and in their repetition; or, at least, the 
continuity or uninterrupted repetition of the actions for a sufficient 
time, can be said to be (as it were) its form. All these elements of 
custom are in some way connected with its sufficient 2 cause, and we 
shall discuss them more at length when we come to deal with that. 

The final cause of custom, however, is, with due proportion, 
the same as that of written law, namely, the public utility, or that 
factor of the custom which makes it morally good; this element, 
objectively regarded, has the character of purpose, and [as such], in 
part at least, will be identical with the effects of custom. I shall discuss 
this cause at greater length in connexion with these effects. The 
efficient cause, then, is the only one needing elucidation. 

2. It is possible, however, at this point, to distinguish proximate 
The efficient cause and primary, among human causes, for it is of these 
of custom is two- that we are treating. The proximate cause, I term 
fold ‘ the men themselves who introduce the customs, for 

they inaugurate and continue a usage by their acts, thus producing the 
custom. I name as the primary cause, however, the sovereign power, 
or the prince if, by chance, his authority is necessary to give force to 
the custom. Whence the first of these two causes is called the proximate, 
especially in reference to a custom of fact, for the reason that it effects 
the custom directly and immediately. Of custom as law, however, the 
prince is the principal cause. He may also be called the immediate cause 
by reason of the immediacy of the law-making power exercised, even 
though he may not be such by reason of the immediacy of his personal 
agency, as is evident. 

Three things must be borne in mind with respect to the proximate 
cause: the agent, the external action or the frequency of the action, 
and the internal will or consent. Baldus noted this, as cited in the last 
Chapter [snfra, Chap, viii] and added a fourth element — time. This 
latter is not, however, a cause, but at most is a requisite condition. On 
this point, we have said something in the preceding Chapter, and we 
shall discuss it more specifically in those that follow. We must, then, 
here offer a brief explanation of these three elements [of a proximate • 
cause], 


1 [That is, the formal element which makes custom law. — Reviser ] 

2 [sujicicnhs. Su&rez probably intended to write efficienhs (efficient) — Tr ] 
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3. Concerning the first of these [, i.e. the agent], the question is 

, raised : who is capable of introducing custom ? In the 

ity is necessary for first place, all maintain that a private person is not 
the establishment of adequate therefor; but that a perfect community is 
d custom. required. This is sufficiently evident from the con- 

siderations brought forward in the Second Chapter of this Book, on the 
second division of custom, in which the proof of this point is given. 
This doctrine is excellently stated in Digest, I. iii. 32. 

4. An objection, however, may be made, based on the fact that 
sometimes a private individual or a private community may, by means 
of a custom, acquire a privilege — as will be pointed out in the following 
Book. 1 But a privilege is a kind of law and private legal rule. [There- 
fore, . . .]. Again, it is possible for a person, by virtue of a private custom, 
to be exempt from a legal obligation. Therefore, such a custom is a legal 
one. The antecedent of this last proof is evident from the fact that 
in the correction of his subj ects, a bishop is bound by common law to 
proceed after seeking the advice of his chapter, and yet by custom he can 
lie excused from so doing, as appears in Sext, Bk. I, tit. iv, chap. iii. 
This rule is also derived from Sext, Bk. II, tit. xni, chap, i, where we 
find the words : ‘Since the common law establishes a contrary rule [. . .]’. 
And this can be proved also, from the reason that the law can be thus 
annulled only in part, which annulment is called derogation of law 
(Digest, L. xvi. 102). Therefore, by the custom of one person a deroga- 
tion may be made from the law, at least in regard to the person in 
question. 

5. My reply first of all to the first portion of the argument just 
set forth, is that we are not here concerned with a privilege, which 

is a private written law, but with law that is un- 
TOuiTIxlm P t U from written, and which possesses a true legal character, 
common law in two Moreover, I maintain that a privilege is acquired 
ways ’ rather through a prescription properly so-called than 

by means of a true custom of the sort we are here discussing, as we shall 
see in the next Book. 1 For it is evident that a prescription is introduced 
by a private person and by a private usage or custom. 

Our reply then to the second part of the above contention is that 
there are only two ways in which a private custom could exempt from 
an obligation of a common law. 2 In one way, by the obtaining of a pre- 
scriptive right through it, the acquisition of which may change the 
matter of the common law, and consequently may terminate the 
obligation of that law. Thus, a private custom can exempt, or rather 
remove the obligation of the common law from a certain person; for 
there is here no derogation from the common law, but an abolition ot 

1 [Not included m these Selections — Tr.] 

2 [Reading exuisare for excusan. — Reviser ] 
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its subject-matter. 1 This may occur even in the natural law through 
a change of circumstances, as has been frequently stated, and it is a 
known fact even in prescription. This is the case with the laws cited 
above, as is clear from the language of the laws themselves. 

In the second way, private custom might be conceived per se and 
directly as derogating from the common law by withdrawal from its 
obligation, but this we maintain is impossible, because a private custom 
of violating even a positive statute never excuses the fault; on the con- 
trary, it normally rather increases it. And this is the meaning of the laws 
when they say that no prescription can be established in opposition to 
rightful obedience, as is clear from the Decretals (Bk. II, tit. xxvi, chap, 
xii), on which the same doctrine is noted by the Gloss. It is held likewise 810 
Gloss. by other commentators on that Chapter, on the principle that no p erson 

can be exempt from due obedience by means of his disobedience; nor 
may one through abuses of his own derogate from the power of a 
superior, or in any other way diminish that power. Thus, the Doctors 
also assert that a subject cannot depart from a precept or the wish of 
his superior, because this act of its nature is a fault of disobedience. 2 
On this point, Archidiaconus (on Sext, Bk. Ill, tit. iv, chap, v) may be 
consulted, and also Felinus (on Decretals , Bk. I, tit. H, chap, viii, no. 30, 
words quarto limita). 

It is not, then, possible for an individual subject to exempt himself 
from a law by means of his own evil custom. Whence, the fact that a 
derogation from the law can be partially made by one having the legal 
power so to do, does not imply that an individual subject, who does 
not possess such power, can do so ; nor is it presumed that a superior 
has granted the subject a dispensation (as it were) on the ground of 
his abuse, because a will that would have the effect of weakening 
discipline would be an unreasonable one, and contrary also to the force 
and efficacy of all law. 

6. Our second assertion here is that a legal custom can be intro- 
„ , . . duced not by any community whatever, but only by 

By what community . J i ' . , ' . ' . J 

the introduction of one possessing the capacity tor legislative authority 

possible custom 1S over itself; or, at least, by a community of sufficient 
perfection to be the subject of law properly so- 

called. 

This assertion is the commonly accepted one on the point that 
a perfect community is required for the introduction of a custom: a 
state, for instance, or a similar community. This conclusion may be 
drawn from the aforesaid law 32 [Digest, I. iii. 32, § 1], where is first 
stated the principle that an ancient custom has the force of law, and 
then is added a statement of the ground in reason for the principle, 

1 [Reading ablatio for oblatxo , — Reviser ) 

2 [Reading inobedienhae for ohedienhae — Reviser,] 
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namely, that the laws themselves derive their force from the fact that 
they have been accepted by the judgment of the people: the same, 
therefore, must be said of those unwritten laws of which the people 
have approved. The reference here is clearly to a perfect community 
and one having from its first establishment the inherent power to make 
its own laws. In law 35 [Digest, ibid., 35] there is added the clause 
that ‘a custom is introduced by the tacit agreement of the citizens’ : 
but the citizens constitute the state; and a state is a perfect com- 
munity. In law 37 [ibid., 37] such a custom is called a law of the 
state. The same is laid down in the Institutes (I. ii, § 9, and following 
sections). 

7. Whence the assertion is made by the Doctors generally, that 
only a people which possesses legislative authority can introduce a 
custom. This statement is made by Bartolus, Jason and others, in 
commenting on Digest [ibid., 32). It is made by Panormitanus, Rochus 
and others ( De Consuetudine, Chap. xi). Innocent (on Decretals, Bk I, tit. 
11, chap, xii), Felinus (on Decretals, ibid., chap, vii, no. 25 and on ibid., 
Bk. II, tit. xxvi, chap, xi) and Navarrus (Comment. De Spoliis, Sect. 14, 
no. 7) — all hold this opinion. The names of other writers who follow 
this doctrine are set down by Tiraqueau (De lure Primogenitorum, 
Qu. 16). 

Giovanni d’ Andrea, for this reason, puts it in the definition of 
custom (De Consuetudine, Chap, xi), that it should be the law of a 
people which by public authority has power to enact law. Barbatia 
[Repertorium, De Consuetudine, No. 9] and others, including Angelus 
de Clavasio ( Surnma , word consuetudo, No. 7), agree with this state- 
ment. The latter says that for custom there is required a people 
competent to enact law. Sylvester ([word consuetudo ,] Qu. 3) states 
this doctrine very clearly, but St. Thomas does so even more satis- 
factorily when he says (in I.— II, qu. 97, art. 3, ad 3) that a community 
by which a custom can be introduced, should be either a free common- 
wealth, that is, one possessing sovereign power ; or, if it is not a sovereign 
community, it should have that power by virtue of the tacit consent 
of the prince to whom it owes allegiance. Accordingly, I chose my 
words advisedly when I said that there was required a community 
‘which has the capacity for legislative authority’, because it is not 
necessary that it be in actual possession of this power, for this can be 
supplied through the permission or tacit consent of the prince. The 
capacity, however, for such active power is necessary, because it should 
be a perfect community; but every perfect community, as was stated, 
has an inherent capacity for such power. 

8. Panormitanus (De Consuetudine, No. 1), develops an objection 
to this doctrine from the fact that a community of clerics is able to 
establish a custom opposed to the canons, according to the Decretals, 
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(Bk. I, tit. iv, chap, xi), and yet is not able to enact a law contrary 
to the canons (. Decretum , Pt. II, causa xxv, qu. ii, can. vii, and other 
similar canons). He therefore concludes that [legal] custom can be 
established by a body that does not possess the power of making 
laws. 

We can urge a second objection to the same effect, namely, that 
a community of lay persons cannot make a law of the Church, as is 
self-evident, and yet by means of a custom of their own, they may 
establish a law of the Church, such as a law of fasting, or of the obser- 
vance of some feast. Again, a community of merchants has not power 
to make law, yet a custom of theirs can establish a legal rule, as is 
clear from the observations of Bartolus and others (on Code, IV. xviii. 

2). Furthermore, women are not able, in the common opinion of 
writers on the subject, to enact laws; yet a community of women 
can, through their own custom, introduce a legal rule, as in the case 
of an institute of nuns. This is the opinion of Bartolus (on Digest, I. 
iii. 32 and on Code, VIII. lii. 2). Moreover, many authorities, whom 811 
Tiraqueau refers to in De lure Primogenitorum (Qu. 16), say that the 
custom of one family can make a law for that family, although it has 
no legislative power. 

9. On account of the first objection given above, Panormitanus 

(tit. De Consuetudine, No. 8) rejects the aforesaid definition of Giovanni 
The answer to the d’ Andrea. Yet an answer to Panormitanus’s objection 
objection, j s easily made: in the first place, a clerical community 

has power to make a law, at least, one not opposed to the canons, 

, and this is enough to give them authority to introduce a custom, 
and hence, consuetudinary law. Nor is it a difficulty against our 
doctrine that a clerical community actually have more extensive power 
to introduce law through custom, than by means of statutes, since 
it could have that power by special grant of the law and of the 
Popes — and this for the special reason which is examined by Abbas [, i.e. 
Panormitanus,] (ibid., Chap, xi, no. 8), by Rochus (De Consuetudine, 
Chap, xi, sect. 3, no. 9) and by other writers on that same Chapter. 

It is, nevertheless, always true that no custom is introduced, save 
by one having legislative power. This matter is better explained by 
the doctrine stated above: it is not necessary that a community be in 
actual possession of legislative power, but it suffices that it have the 
capacity for such power. However, this capacity is truly possessed by 
a clerical community; for the power of enacting statutes contrary to 
the canons could be given to it, even if the grant has not actually 
been made. 

10. But in that case, a second objection presents itself, namely, 

An objection t ^ iat which is based upon the fact that a community 

of laymen has no capacity to enact a written law of 



Chap. IX] Causes of Custom and Who can introduce It 525 


the Church. The first answer to this can be found in my statements 

The answer 3n ^ treat3Se ^ oto, Bk. IV, chap, ix: 1 namely, 

e a community of the people, practically, 2 and if we 

regard only the nature of the case, is capable of legislative power, even 
in matters of religion and of divine worship ; and therefore, even though 
this power has at present in the Church been raised to a higher order 
and committed to the rulers of the Church, the people are, nevertheless, 
permitted by the consent of these prelates to bind themselves in matters 
of that kind through their own customs, with the tacit assent of their 
prelates, in the manner which we shall explain in the following Chapter. 

Another reply may be given, namely, that it is sufficient that this 
community constitute a perfect society, and have of itself a passive 
capacity for such a law, so as to possess the power of originating a law 
in a spiritual matter through custom which has the consent, tacit or 
expressed, of its spiritual superiors. It was to indicate this fact that 
I included in my assertion these last words : hr at least that it be such 
a community as can be the subject of law properly so-called 5 . For, 
a twofold capacity may be considered to reside in a community, one 
A twofold [legal] ca. to ma ke law, another to receive law. Although at 
pacity may reside in present their earlier power to make ecclesiastical 
a community. ] aws does not exist among Christian lay people, nor 
perhaps, even a capacity to do so, at least according to ordinary law; 
nevertheless, the laity has a passive capacity — that is, the capacity for 
receiving such law — and this capacity, I say, is necessary and sufficient, 
in order that by the custom of such a community, with the tacit consent 
of its prelate, [legal] custom may be introduced. I say that this capacity 
is necessary: for no form can be introduced except in matter capable of 
receiving it; so also the law of a spiritual custom (so to speak) cannot be 
introduced in its own way except in a subject with a capacity to receive 
ecclesiastical law. I say that is sufficient, for it is enough that the com- 
munity be considered as in some way complete and perfect in a par- 
ticular order: for a community entirely imperfect and restricted has 
no capacity for law strictly so called, although it can be the subject of 
a precept, as I have shown in Chapter ix of Book I. 3 But in every 
perfect community, custom is sufficient for introducing law, if the 
consent of the ruler is given for the custom. 

11. The answer to the third objection is now clear. For a com- 
The answer to the munity of merchants, for instance, can introduce 
third objection. custom in proportion to its capacity for law. Bar- 
tolus (on Code , IV. xviii. 2) says, that it can enact statutes. On the 
interpretation that must be given to this remark, I have spoken in 


1 [Not included in these Selections — Tr ] 

2 [In other words : ‘as far as the people are concerned, 1 e. they are members of the Church and could 
be given the power’ — REVISER,] 

3 [This is found in Chap. vi. of Book I, supra, pp. 73 el seq. — Tk.] 
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Book III. 1 For if that body of merchants be regarded in itself, it has 
the power to frame conventional statutes 2 only, but not true laws. If, 
however, it be regarded as united with the prince or as wielding 
authority granted by him, this merchant body has power to frame 
statutes of a quasi-municipal character. Hence, it can establish custom, 
which has, with the same limitations, the force of law. 

This seems the evident conclusion to be drawn from the Code (VIII. 
lii. 3), where at the beginning, the Emperor [Justinian] makes the 
unqualified assertion that an approved custom tenaciously preserved, 
resembles a law: words that can have application only to a people 
possessed of the power of making law. He adds immediately, ‘and what 
is known to have been observed by offices, courts, cities, or corporate 
Gloss. bodies’ — of course, with the consent of the prince, as the Gloss there 812 

states. Hence, it is sufficient that a community possess legal capacity, 
‘together with the tacit consent of the Prince or Prelate’. 

The fourth objection is refuted in the same way: for, a community 
Solution of the fourth of women can have a capacity for law, and so a custom 
objection. among them, accepted by the prelate, can establish law. 

Bartolus. This is the express teaching of Bartolus (on Code, VIII, hi. 2, no. 13). 

The answer to the last objection is that the statement there quoted 3 
Answer to the last is false; for a private family cannot establish a true 
objection. legal custom, since of itself it is essentially without 

legal capacity, even of a merely passive kind. The reason is that it is 
a wholly imperfect community, and can never by its own customs 
introduce a legal rule, even with the consent of the prince. A family 
as such, and apart from its social relations, has no capacity for law, not 
even for law imposed upon it by the prince — as I have stated in 
Chapter ix of Book I. 4 Nor, again, can a family introduce a custom 
applicable to others, because the custom of one is not binding upon 
another; nor can it be presumed that it is the will of the prince to bind 
a perfect community because of the custom of an imperfect portion 
thereof, as we shall explain in discussing the point next to be taken up. 

In what manner this principle is relevant to the question of custom 
abrogating law, will be easily explained in view of this last consideration. 

12. The third principal assertion in this Chapter is the follow- 
in order that a cus- ing: For a custom to be established by the people, 
tom may be estab- it is necessary that it be observed by at least the 
sary that it be ob- greater part or the community; and such obser- 
served by at least Tance j s sufficient. This proposition is accepted by 
the community, and ail tne authorities to whom I have made reference. 

Bartolus. this is sufficient. A full treatment of it is to be found in Bartolus 

‘[Chap ill, supra, p. 377 — Tr.] 

% [That is, statutes which regulate the convention that rule in the merchant body, — R eviser.] 

3 [Vide the last sentence of Sec. 8 , sup a, p 524.— Tr .1 

4 [Supra, p, 105 .— ' Tr.] 
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(on Code, ibid., no. 1 2) and in Rochus (De Consuetudine , Sect. 4, 
from no. 2). 

The proof of the first part of this assertion is that the source of 
a custom ought to be practically the whole community, inasmuch as 
its custom applies to all; that of the smaller portion of the com- 
munity is not sufficient for the custom to be imputed without qualifi- 
cation to the community as a whole, or for it to carry with it the 
consent of the community. Again, for the enactment of a law through 
the express will of the community, the consent of a minority is not 
sufficient; nor is it sufficient in elections, and in other acts, which 
ordinarily are done or can be done by the community as a whole: much 
less, then, will it suffice for establishing legal custom. 

One may object that this rule is to the point, where the consent 
An objection. of the whole community is the real cause of the law, 
but not so, where the law is established by means of a 
The solution. custom with the consent of the prince. I answer that 
we must determine whether it is of the express or of the tacit consent 
of the prince that we are here speaking. If we speak of his express will, 
then it is true that the prince can enact law, if he so choose, which has 
regard for the custom of a few persons only, if this seems to him better 
or more expedient : this, however, will be not consuetudinary law, but 
rather a written law, or one expressly enacted. If, by the consent of the 
prince, we here mean tacit consent, then this cannot be reasonably 
presumed solely on the ground of a custom observed by the smaller 
portion of a community, even if it has been adequately tolerated: and 
this, both for the reason that the presumption is not based upon any 
law, and because the prince is not to be considered as desiring through 
such an unwritten law to force the consent of a people who do not 
consent. Rather, the prince is held to give his tacit consent — other 
conditions having been fulfilled — because the people give theirs and 
tacitly petition his own. But 1 the consent of a minority in the com- 
munity is not that of the people as a whole. Therefore, . . . 

13. The second part of the third assertion, namely, that the usage 
of the larger portion of the community is sufficient for the establish- 
ment of custom, is based upon the converse reason: namely, that in 
every community the consent of a majority thereof is usually sufficient 
for the validity of its acts in matters where law has not made some 
special provision [to the contrary]. Thus, in the case of a corporate 
body, the consent of the major part is held to be that of the whole 
body. This principle is set forth in the Digest (L. i. 19). Felinus, too (on 
Decretals, Bk. I, tit. 11, chap, vi, no. 17), has noted this, adducing many 
examples. We, also, have already touched upon this point in earlier 
passages. Therefore, in the present case, the custom of the greater 

1 [Reading at instead of ut. — REVISER.] 
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part of the community is to be held as that of the whole community, 
and hence, this is sufficient. 

Almost all the authorities cited above are of this opinion, for they 
require [for the introduction of custom] no more than this [consent 
of the majority]. How such consent of a majority is sufficient for a 
custom in derogation of law, I shall discuss in Chapter xvi. Angelus 
de Clavasio, indeed, adds ( Summa , on word consuetudo , no. 7) that in 
that case it is necessary for two-thirds of the community to give their 
consent. He cites the Digest (III. iv. 3 and 4); and accepts the 
opinion of Panormitanus {De Consuetudine, Chap, xi, no. 18), who 
treats this question at some length. 

But however the matter is explained, the restriction made, is not 
necessary in the present case. For if it means that two-thirds of the 
people should give their consent, and should observe the custom, then 
this statement is not true, since it is based upon no law. For in the 
laws just cited, there is no statement to that effect, but only the state- 
ment that the presence of two-thirds of any community is necessary 
for its acts to be held as done in the name of that community. Indeed, 
the Gloss on those laws notes that the consent of the two-thirds who are 
present is not necessary, but that the consent of the majority of those * 
present is sufficient. This principle is admitted by Panormitanus in 
respect of the matter under discussion; and in this sense he reads Digest, 
L.i. 19 and Decretals, Bk. Ill, tit. xi, chap.ii. If, however, that assertion 
means no more than that the presence of two-thirds of the community 
is necessary, the requirement would seem to be a superfluous one in the 
case of a popular custom, since it is obvious that when a custom is a long- 
continued one, almost the whole of the population is necessarily present. 

14. Panormitanus has for this reason added the note that ‘it is 
necessary that at least two-thirds of the community be aware of the 
custom which is introduced’. But this has rather to do with the other 
conditions which are requisite with respect to the consuetudinary 
actions, namely, that they be publicly performed. The necessary con- 
sequence of such performance is that if the custom is thus publicly 
observed by the greater portion of the community, not only that por- 
tion of the community, but others also, will have a knowledge of it. 
However, so general a knowledge of the custom is not essential ; for, even 
though many may be ignorant of it, so long as that custom is known to 
the larger part of the community, this is sufficient. The reason is that 
the consent of those who are thus ignorant of it is not necessary, nor 
is even a knowledge of the custom on their part called for: it is suffi- 
cient that this custom be of itself a public one. 

It is for this reason that Rochus {De Consuetudine, Chap, xi, sect. 4, 
no. 24 [no. 2]) said that a knowledge of the custom by the people, or by a 
majority of them, is requisite for the validity of a custom. He discusses 
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this point thoroughly, and strengthens it [by citing authorities], Gregory 
Gregory Lopez ([on Las Siete Partidas ,] Pt. I, tit. ii, law 5, gloss 4. 

[gloss 3]) who is followed by Burgos de Paz (in Law I : lauri., no. 205), Burgos dePaz. 
agrees with this view, saying that in a custom observed by the greater 
portion of the people, there is always a sufficient representation of the 
whole people, and that the ignorance of it, on the part of some, 
cannot set up a barrier to its introduction. 

It remains that we explain in what manner the computation of 
How the reckoning this grater portion should be made, or of what 
of the ‘majority’ is persons it must be composed. There is a general agree- 
to be made. ment on this point, that there should be reckoned in 

this number only persons who can give consent to consuetudinary law. 

All infants and all persons mentally defective are therefore excluded. 

Some would also entirely exclude women on the ground that they can 
exercise no legislative authority. Among men, they exclude all below 
the age of twenty-five years. However, I cannot find any basis in law or 
any justification in reason for the exclusion of the last two groups. 

This question, however, will be better settled when we come to con- 
sider the separate effects of law. 


CHAPTER X 

BY WHAT ACTS CUSTOM IS INTRODUCED 

I. The assertion of this Chapter is, briefly, that a custom is not 
introduced except by a repetition of public and voluntary acts, and for 
the reason that the consent of the people is necessary for the establish- 
ment of a custom. 

That custom is introduced by repeated actions would seem to be an 
„ , L . assertion not requiring proof. First, as to a custom of 

Custom is ftstab- t > u 1 ^ t 

hshed by a repeti- fact: the custom is essentially nothing more than a 

tion of public and repetition of actions: this has been made clear above: 
voluntary acts. 1 j i r • i i 

and therefore, with respect to such a custom, even 
though the single actions may be said to be the efficient cause of it, 
nevertheless, the repetition of or the sum of the acts would rather seem 
to be the essence of it, and (as it were) its formal element. Then, with 
respect to custom as law, it is to be remarked that such custom is intro- 
duced by one of fact, and hence it also must be initiated through a like 
repetition of acts. This part, then, of our proposition would seem to be 
sufficiently established by the fact that by definition, a custom should be 
instituted by the general conduct of those who employ it. But general 
conduct arises from the repetition of certain actions by the people. 

This part of our proposition may also be proved from the word 
consuetudo (custom): for ‘custom’ is so called because, as Isidore says 
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(Decretum^t. I, dist. 1, can. v), it is usage in common. But how can it be 
common usage except through a repetition of actions? Likewise, a 
custom is termed long-continued usage ( Decretum , Pt. I, dist. xi, can. 
iv, and Digest , I. iii. 35). Again (ibid., 32) the people are spoken of as 
having declared their will by the language of deeds in a custom. But 
deeds do not exist except by repetition of acts, and this repetition we 
call ‘frequency’. Therefore, . . . 

2. It may be objected, indeed, that at times a mere omission of 
"an action is sufficient to introduce a custom. I have 
First objection. already pointed out, however, that a moral omission 

is included under the heading moral acts, and that wherever such 
omission is sufficient, then a repetition of such omissions is also neces- 
sary. When and in what way such omission suffices for establishing 
custom we shall see in Chapter xvi. 

Secondly, one may object that it is asserted by Doctors of high 
authority that a single action is sometimes sufficient 
Secon 0 jection. £ 0f introducing a custom, as Bartolus notes (on Digest, 

I. iii. 32 and on Code, VIII. Iii. 2). Panormitanus (De Consuetudine, 
Chap xi, no. 17), also accepts this doctrine, with respect to an action 
that is of its nature permanent in the sense that the act continues in 
its effect, and endures for sufficient time; thus, by the one bestowal 
of a benefice, a custom is established in that bestowal, if it has endured 
in point of fact for a sufficient time (on Sext, Bk. Ill, tit. iv, chap. v). 

He notes again that by the one act of building a bridge, a [legal] right 
is acquired, when the bridge has stood for a sufficient time. 

However, these and similar examples are matters of prescription, for 
which indeed, a particular act consisting of a human operation is not 
per se essential ; an habitual possession, if I may use the word, is sufficient, 814 
together with the fulfilment of the other conditions. The reason is that 
more commonly, prescription is concerned with persons or things — 
as has been sufficiently touched upon in the first and second Chapters 
of this Book — and hence, when a single action is sufficient [to establish 
a right of prescription], what continues is not the act itself, but its 
effect or term: the possession of the benefice, for instance, or [con- 
tinued existence] of the bridge. 

Still, the element of frequency of using the bridge or holding the 
benefice is morally present in these examples and the like. But in 
custom of the kind of which we are now treating, and generally in 
custom which has as its matter human acts as such, it is impossible for 
the custom to be introduced without a multitude and frequency of 
actions, for the reason that those separate actions do not by themselves 
endure for a long period of time, and custom should be a protracted 
[usage]. Whence it is impossible that the custom should be such [, i.e. 
protracted], except through a succession of actions. 
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One may object that although the individual action is transitory, 
it may be held to endure morally, so long as it is not 
revoked, even if it is not repeated. 

My reply is that this holds true of guilt or continual 1 fault, 
but not of a custom: for no one is said to observe 
a custom of stealing merely because he stole upon one 
occasion, and did not make restitution for a long time thereafter. 
This principle is especially true because, in the matter of initiating or 
revoking a law, it is not possible that the people who have performed 
one act of keeping some feast-day or a fast, for example, should go on 
for a long time without performing either similar acts, or contrary 
acts. Therefore, it is true absolutely and without qualification, that 
for a custom, a frequency of actions is required. Bartolus, in his remarks 
(on Code , VIII. lii. 2, no. 12), sets forth this opinion at some length, as 
does also the Gloss (on Decretum , Pt. I, dist. 1, can. v, and on Decretals , 
Bk. I, tit. iv, chap, xi), on which Rochus, treating the matter at length 
(De Consuetudine, Sect. 5 [Sect. 4], no. 36), says that this doctrine is 
generally received with hardly any dissent. 

3. Furthermore, these Doctors raise a question as to what 
What fre uenc of f rec L uenc y actions is necessary or sufficient for the 
actions 7 s q required establishment of a custom of this character. For 
for the establish- certain early jurists said that two actions are enough. 

ment of custom. -,1*1 • 1 1 , . . 0 

Bartolus, in the passage cited above, notes this opinion, 
and he is followed in Rosella 2 (word consuetudo ) and by Sylvester 
(word consuetudo , Qu. 4 [Qu. 3]), who accept the opinion but make 
certain distinctions. These writers cite the Code (I. iv. 3) and the 
Decretum (Pt. II, causa xxv, qu. ii, can. xxv), in which they call one 
repetition of the same criminal act, £ a custom’. But, as Bartolus has 
rightly said, the word ‘custom’ must there be understood as meaning a 
certain usual mode of action, such as is sufficient not for the introduction 
of a law, but only for the justification of a heavier punishment, and for 
the prevention of a too facile grant of pardon, and similar effects of fact, 
rather than of law. Hence, Bartolus and others generally reject this 
opinion, since no criteiion can be found for fixing a definite number, 
nor do the laws presciibe one. Whence they assert that the matter is 
to be left to the decision of a prudent judge. 

This opinion of these writers seems to me certain, when it is applied 
to our subject-matter of legal custom strictly so called, 
whatever may be the number of acts necessary to 
ment of a prudent establish a true prescription or other effects of ‘fact 5 , 
so to speak. 


man. 


1 [Suarez is here using the word habitualem in the sense of persisting, not in that ‘ol frequently 
taking place’.— Reviser ] 

2 [Summa Rosella of Baptista Trovaraala.— T r J 
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4. The matter may be made clear as follows. Sometimes the 
custom of which we are speaking must, in order to initiate or abrogate 
law, be validated by prescription ; at other times, that is not necessary. 
When, therefore, validation of the custom by prescription is called for, 
the first consideration must be the number of years required therefor, 
according to the principles we shall lay down in the following Chapters. 
Attention must then be directed to the question whether, in the suc- 
cessive years, the custom requires one act only or many acts: for, if it 
requires only one, as in the observance of a certain feast, or of fasting 
on a particular day, then as many acts are necessary as the number of 
years required for the running of the prescriptive period. If, however, 
the custom requires many acts in a fixed number of years, then the 
number of actions will be proportionate with the number of years 
necessary for the prescription. It is possible, however, that the number 
of actions in the successive years may be not an absolutely definite one, 
but subject to some condition or occasion — as the custom of public 
prayer, or other like exercise, may find place only upon such and such 
an occasion or in response to the need of the moment. Thus, the 
number and frequency of the occasions will indicate the required 
frequency of the actions — done at the time they are called for, and 
with no omission of the act on those occasions. 

Likewise, in respect of a community, these actions are to be taken 
as one act, in so far as the community acts either as one in the form of 
a corporate body or a college, as in electing or ordaining 1 or the like ; 
or, as the whole body or the greater part thereof concur in the action, 
although each person acts upon his own account, as in observing a feast, 
or a fast, &c. Therefore, in cases where the whole community partici- 
pates, few actions are required. For they are multiplied in virtue of the 
separate actions of the observance of the custom : and this, not only in 
proportion to the magnitude of the population — in the great numbers 
of actions which are done at the same time by all the members of the 
community — but also in proportion to the length of time during which 
custom is observed, that is, the repetition of those actions on 
successive occasions by the individuals. 

But when there is no requirement of a definite continuity of time, 815 
then, just as the length of the period within which the custom must be 
continued is an arbitrary one, so also is the frequency of the actions, 
which will be fixed according to the exigencies of the subject-matter, 
or of the occasions for which the custom must be (as it were) sustained 
in observance. 

Since, also, the custom in question requires the consent of the 
people and of the prince, such a multiplication of actions will be held 


[For ehgendo ordinando read ehgendo, oidinando, — Tr.] 




sufficient as will make known the consent of the people and the tacit 
approval of the prince. 

Hostiensis (in Summa [Bk. I, rubric iv, no. 5]) states the doctrine 
in much the same way — as do Archidiaconus (on Sext, Bk. I, tit. 11, 
chap, i), Panormitanus ( De Consuetudine , Chap, xi, no. 17) and Bartolus 
(on Code, VIII. lii. 2, no. 12). This doctrine is followed by other writers 
also. 

Whether the same assertion holds true of style or custom of judicial 
acts, I shall discuss at the close of the following Chapter. 

5. From the above discussion, it is evident that it is necessary 
Public observance t ^ lat t ^ ie observance of a custom be public, and con- 
of custom is neces- sequently, that the customary actions be publicly 
sary ' performed : partly in order that all the people or a 

majority of them may unite in giving their consent to such a custom; 
and partly also, in order that the custom in question may, in so far as 
such public observance can do so, be made known to the prince whose 
consent also is needed. 

An action, however, can be public in two ways, namely, in fact and 
An act can be public in law : as an act is usually said to be notorious in a two- 
in two ways. fold sense, namely, with a notoriety of fact or law. 

In the former manner, an act is notorious which, although it is the 
action of a private person and done on private authority, is yet per- 
formed publicly in the sight of other persons, and not furtively or in 
What is publicity in secret. In the latter manner, however, an act is termed 
fact and at law. a public one which is done by public authority and in 
a juridical fashion; for example, as the sentence of a judge, and 
the like. 


When, therefore, a custom itself is one observed by private acts, 
it is certain that in order to establish a consuetudinary law, the acts 
must — for the reasons just given — be performed publicly, at least after 
the first-named manner, and with notoriety of fact. The reason is that 
actions done privily and in secret, indicate, by the fact that they are so 
done, that they are not performed with the consent of the people nor 
of the prince; and therefore, unless the acts be public, at least with the 
notoriety of fact of which we have spoken, they cannot be suitable for 
the establishment of a public custom. This condition is so stated in 
[ Las Siete Partidas , ] Pt. I, tit. ii, law 5. 
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CHAPTER XI 


WHETHER JUDICIAL COGNIZANCE OF THE FREQUENCY OF ACTIONS IS 
REQUISITE FOR THE INTRODUCTION OF A CUSTOM 


Gloss. 

Gloss. 

St. Antoninus. 


I. Our present Chapter seeks an answer to the question whether 

is 'udic'ai co niz ^ essent * a l ^ or the introduction of a custom that 
ance 11 necessary "for the sufficiency of the number of acts constituting it 
the introduction of a b e defended or proved in court by the public 

custom? * r x 

authority. 

Some authorities assert that it is necessary that the custom be 
approved by legal decision in its favour. 1 This is the doctrine of the 
Gloss (on Decretals , Bk. I, tit. iv, chap, xi and on Decretum, Pt. I, dist. 
viii, can. vii; on Institutes, I. ii. 9, word diuturni ), and in the Gloss (on 
rubric to Code, VIII. lii). It is followed by St. Antoninus ([Summa Theo- 
logical Pt. I, tit. xvi, § 4). 

This doctrine is founded first, upon Decretals, Bk. V, tit. xl, 
chap, xxv, where a certain custom is alleged to be insufficient, 
because it was not established by a decision in its favour when im- 
pugned. This is noted by the Gloss on that Chapter, which cites in 
confirmation, the example of a prescription for the validity of which an 
appeal is necessary, according to the Digest (VIII. vi. 18, § 2). ‘Thus it 
would seem, 5 says the Gloss, ‘that it [, i.e. an appeal,] is required in a 
custom validated by prescription.’ 

Secondly, the Digest (I. iii. 34) is cited in favour of this opinion. 
That law states that when a custom is cited as proof, the first point 
to be examined, is ‘whether that custom also has been confirmed 
when impugned’. 

Thirdly, this view is favoured by the law of Spain ([Las Siete 
Partidas ,] Pt. I, tit. n, law 5), which holds that a custom of ten or 
twenty years’ standing must be observed in the future if, during that 
period, judgment has been given in accordance with that same custom. 

Fourthly, the proof may be added that, until the custom has thus 
been confirmed, it cannot become sufficiently known and of a public 
character suitable for its observance to become binding upon othei per- 
sons, or for it to give a peaceful conscience to those observing it. 

Thus, if one asks how many judicial acts are necessary to establish 
a custom, the answer of the Glosses is that a reaffirmed judgment in 
conformity with and approving the custom is necessary. The sole proof 
of this opinion is derived from the Code (I. iv. 3). 


1 [i.e. ‘custom proved by a judicial decree after it had been disputed’ (Contradiclorio pidicia) This 

term is explained by Panormitanus, in his Commentary De Consueludine, Chap, xi (p 124 of the 
Venice edition, 1569) The term means that a judicial decision is given in favour of a custom which 
has been challenged by a plaintiff. His words are* ‘ Quod parte contradicente , vel semel saltern fiterit pidt- 
eatum consueludinm esse .' — Reviser.] 
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2. 1 This opinion, however, is false, and the contrary view is the 
...... . . . common one among the canonists and the jurists, 2 

necessary for the in- as is stated by Abbas [, i.e. ranormitanus,] {De Con - Abbas, 
troduction of cus- suetuiiiie , Chap, xi, no. 16), and also by Bartolus (on Bartolus. 

Code , VIII. lii. 2 and on Digest , I. iii. 32 in Repeti- 
tion, qu. 2). Jason states the same opinion in Inis comment on the same Jason, 
law (on Code, VIII. lii. 2, and on Digest , I. iii. 32, no. 51, col. 12), as 
does Rochus {De Consuetudine, Sect. 4, no. 34), where he gives the Rochus. 
names of other writers who teach the same doctrine. Gregory Lopez Gregory 
sets forth this view (on Las Siete Partidas, Pt. I, tit. 11, law 5, glossa c), L6pez ' 

816 as does Peter de Salazar {De Consuetudine , Bk. I, chap. vii). Peter de Sak- 

The first proof of our assertion is that custom does not require for 
its establishment such a judicial act, either by reason of its nature or 
from the obligation of positive law: there is, therefore, no ground on 
which such an act is necessary. 

The general inference of this argumentation is clear: every condi- 
tion or cause requisite for a custom ought to be based upon some law; 
otherwise, the assertion of such a condition or cause as an essential one 
is gratuitous and unfounded. 

The proof of the major premiss is derived, first, from the fact that 
there is no reason in the nature of things why such a judicial act should 
be necessary. For, as Bartolus says, the general consent of the people, Bartolus. 
or a greater part thereof, sufficiently manifests popular consent; and 
the public usage, as such, can of itself be known to the prince, so that 
his tacit consent may be assumed. Hence, there is no reason why a 
judicial act should, from the nature of the case, be necessary. As to the 
second member of our premiss, the positive laws which speak of custom 
that is reasonable, never require this condition [of a judicial act], but 
only that it be of a prescriptive, immemorial, or of an ancient character, 
and the like. This is clear from the Decretals (Bk. I, tit. iv, chap, xi) 
and the Digest (I. iii. 32) and other laws of a similar nature. 

3. I offer as a second argument, one drawn from reason: this re- 
quirement of a judicial act for the establishment of the custom supposes 
that it has been impugned in the courts : what, however, if in fact the 
custom is never impugned ? If it were not thus challenged, its estab- 
lishment could never be effected. But that is contrary to all law and to 
all reason. 

It may be said [in reply to this argument] that the custom is not 
confirmed in a space of ten or twenty years only, if it had not been 
put to the test of trial in which it was impugned, yet, if the custom 
lasts for a longer period, say for thirty years or more, then such lapse 
of time makes up for the required judicial actions. It is the opinion of 

1 [Figure 2 is omitted in Latin text — Tr ] 

2 [Readmg m kgt riorum for ligislalorum —Reviser.] 
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Burgos dePaz. Burgos de Paz (Law I, T auri., no. 247) that this holds true, at least in 
Spanish law. But with respect to the common law, this view is un- 
tenable, since according to that law a custom of ten years’ standing is 
held to be ancient, and for such a custom to be complete and perfect 
under the rules of that law, the condition [of a judicial act] is not neces- 
sary, as has been proved. Regarding the law of Spain on this point, 
I shall add a note shortly. 

4. I shall add another argument, an excellent one, it seems to me, 
suggested by Panormitanus. It is that the aforesaid condition [of 
a second judicial act] involves a certain contradiction. For if a second 
decision in a trial where custom is impugned, is required, then, either 
it is impossible that a first just decision favouring the custom can be 
given, and thus the establishment [by it] of a perfect custom is made 
impossible, a proposition that our opponents do, of course, deny; or the 
[second] decision of the court supposes the custom to have been a perfect 
one, before its decision was given — in which case, that decision is clearly 
not essential to the custom and at most does no more than record it. 

The proof of the first member of the foregoing proposition is that, 
if a [second] judicial decision in favour of the custom is necessary for the 
establishment of the custom, then no custom can be complete before 
a first decision is given, since a condition necessary to its perfection is 
lacking. Yet, such a first decision cannot, therefore, declare the custom 
be complete; or that an action done in virtue of the custom is valid and 
permissible; or, finally, that the custom can establish any obligation. 
The reason is that such a decision must contain error in defiance of the 
plain truth, even though from the standpoint of those who demand 
a second judicial declaration, the custom was not a custom before 
that first decision was given. 

From this reasoning, the second member of our proposition also is 
clear: for, if the custom is truly and justly declared by the court [in a 
second decision] to be a perfect one, then it was perfect before the 
declaration. The judicial decision in question does not complete the 
custom, but merely declares what it is. 

5. The reply to the first statement contrary to our thesis, 1 that 

Reply to the basis Of drawn from [ he Decretals (Bk. V, tit. xl, chap, xxv) is, 
the contrary posi- first, that this law has reference not to a legal custom, 
t 01 ' but to a prescription of a right of election, which is 

a very different matter. As to that, the matter can be open to dispute, 
but upon it no proof applicable to our present subject can be based. 
In the second place, the words in the Decretals (ibid. )herc referred to are 
not found m the decision, but in the allegation of the party against 
whom the case was settled, as is evident from the context. Thirdly, 
those words are interpolated not in order to suggest that a decision 

1 [Supra, p J34 .— Tr.] 
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in favour of a prescriptive custom impugned is necessary for [the 
validity] thereof— for this is so clearly false, that it is improbable that 
this allegation was even put forward — but only to demonstrate that 
such a custom was not sufficiently proved from the evidence which the 
contesting party had brought forward. 

Whence Panormitanus (on Decretals , ibid., no. 13) says that the 
inference to be made from the text of the law is not that which our 
adversaries here have drawn from it, but rather its opposite. The ex- 
ample, however, which the Gloss brings for ward (on Digest, VII I . vi. 18), 
has no bearing upon the present matter, because in that law the custom 
in question is not a legal custom, but one concerning a prescription of 
servitude; and, again, because a reference to that law in our present 
question is irrelevant, for it sets forth, not the manner of acquiring a 
servitude by prescription, but merely the manner in which the servi- 
tude is not lost. As to this latter point, it lays down the principle that 
the servitude is not lost through non-usage when there is no occasion 
for its use. The law holds that such non-user is a merely negative non- 
user and not privative in its effect, a point that we shall more fully 
817 explain later in treating of the loss of privileges. Since sometimes, the 
occasion for the use [of the servitude] does not arise unless a certain 
previous conditional action takes place, the law makes it clear that prior 
to the occurrence of such an occasion the servitude is not lost merely 
on the ground of non-user. The principle has special application to 
urban servitudes as is shown from the Digest (VIII. ii. 6). From that 
law, therefore, nothing as to the necessity of a further challenge 1 
of the prescription, especially in a court of law, can be inferred. 

6. My reply to the [second] contrary thesis based upon the Digest 
The answer to the (I. iii. 34), is that this law makes simply the following 
second statement, assertion : for the examination and proof of a custom it 
is a point of great importance to know whether the custom has ever 
been confirmed when impugned; and therefore, this point should be 
determined first [in establishing such proof]. This principle is a valid 
one in the sense that such judicial decision is of considerable use in the 
proof of a custom; it is not so in the sense that such judicial decision 
is demanded to establish the truth and consummation of the custom. 

I shall not avail myself of the other, negative reading of the text 
of the law: namely, that it is of much importance ‘whether or not the 
custom was also confirmed in a contested trial’. 2 Thus stated, the 
matter is very clear, for a knowledge of such a rejection of a custom 
can be highly pertinent in a question of its establishment, since through 
a decision given against the custom, there is an interruption, or a cessa- 
tion of the presumption of a tacit consent of the commonwealth, or of 

1 [A further challenge, that is, in the sense of an appeal as indicated m the third paragraph of 
Section 1 of this Chapter; supra, p. J34, cf also note 1 011 that page.— T r.] 

1 [Suarez is here apparently giving a negative paraphrase of the text of the Digest — Tr ] 
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the prince. The former reading of the law is, however, held to be the 
genuine one. The Gloss and the Doctors have explained it in various 
waps, as can be seen by reference to them. 

7. We now pass to the third statement namely, that drawn from 
The answer to the the law of Spain. As to the meaning of that law,, our 
third statement. commentators have some difficulty, and certain of 
them attempt to interpret it as relating to a prescription. They do so, 
however, without justification: both because the law very clearly has 
reference to custom, as will be evident to any one who examines it; 
and because the interpretation they give the law does not hold even 
for prescription, or, at least, it involves them in the same difficulty with 
respect to it. 

Others, however, admit that by the special law of Spain, 1 two 
judicial decisions rendered in favour of impugned custom are necessary 
Burgos dePaz. in order that a custom be confirmed. This is the view of Burgos de 
Paz (Law 1, Tauri., no. 247). But even though the words of the law, 
literally taken, favour this opinion, the meaning is so absurd that it does 
not seem admissible, because, as I have said before, this condition in- 
volves a contradiction. The reason is that if this requirement of two 
decisions were to hold, the first decision could never be justly given in 
favour of the custom, or in accord with its terms. 

We must, then, it seems to me, take two parts of that law separ- 
Two parts of the ately: the first is, that the custom to which it refers 
law distinguished, must be one that has been completely established and 
is having its effect as law; the second is, that such a custom shall be 
irrevocable by virtue of the rule embodied in that law. For the first of 
these, therefore, a repeated judicial decision is not necessary — and this 
is the matter of present concern to us. For the second, such a judicial 
decision would seem to be necessary — and in this respect, this law would 
seem to be one peculiar to Spain. Therefore, the question of its present 
existence as a matter of usage, or that of its interpretation, does not now 
concern us. And this sense is easily inferred from the words of the law 
itself: ‘If the people shall have observed a custom for ten or twenty 
years with the knowledge of the sovereign and without his forbidding 
it, then they are free to follow that custom in the future.’ This is the 
first part of the law; in it nothing more is required for a legal custom. 
Then, however, follow the words: ‘Such a custom is to be observed in 
the future, if within this same time, a judicial decision shall have been 
twice given in favour of the aforesaid custom.’ This is the second 
portion of the law, and in it the custom is no longer called one that the 
people ‘are free to follow’, but one that is strictly ‘to be observed’ — 
and it is for this effect of irrevocable obligation that that condition [of 
two decisions in favour of the custom] was specifically set down as 

1 [£ar Stele Pat hias, Pt. I, tit. ii, law 5, previously referred to, supra, p. 534 — Tr ] 
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requisite. This interpretation of that law will become clearer from 
what we shall have to say in what remains of our present discussion and 
from that to be taken up in Chapter xvi. 

8. Our reply to the fourth statement, 1 drawn from reason, is 
The answer to the that, at most, it demonstrates that a decision given in 
fourth statement, favour of an impugned custom is of value in proof 
of the custom, and for the publication thereof— and this we readily 
concede. Nevertheless, before that decision was given, the custom 
was a true one; and, indeed, while the custom is still in the process 
of development, such a decision cannot be given in virtue of the 
custom, as I have already demonstrated. Again, before a judicial decision 
can be given, the custom must be sufficiently proved; therefore, before 
such a decision can be given, there can be a moral certitude as to the 
character and sufficiency of the custom which has been established; 
indeed, for those who cannot of themselves pass an opinion upon the 
character and sufficiency of the custom, a probable opinion of the 
Doctors is adequate proof. 

Bartolus, in fact holds (on Digest, I. iii. 32, qu. 4), that the 
What is the value °pitu° n of even one learned Doctor is sufficient, and on 
of the opinion of a this point he is followed by many weighty authorities, 
learned Doctor. whose opinions have been very carefully compiled by 
Mascardi ( De Probationibus, Concl. 426), and by Sanchez ( De Sancto 
Matrimonii Sacramento , Bk. VII, disp. xvii, no. 8). 

This view must be understood with the qualification that it holds 
only if this one Doctor’s opinion is not contradicted by that of other 
authorities; and even in that case it is truer to say that it is necessary 
that several Doctors of high authority should be in agreement with his 
opinion concerning the custom, or that the statement of the one Doctor 
be supported by the weighty reasons of other authorities. This may have 
been the meaning intended by King Alphonso in ( Las Siete Partidas, Pt. 
I, tit. ii, law 5), which states that two concordant decisions are sufficient 
to establish the certitude and proof of the custom in question in such 
818 wise that no decision counter to them is possible, nor fuller proof of 
the custom demanded. The matter could be very properly settled in 
this manner, although the basis of the arrangement could not be the 
common law. For Code, I. iv. 3, to which the Glosses above mentioned 
refer, deals not with this point, but with the need of caution in 
granting pardon to an individual who commits an offence a second 
time. This relates solely to a matter of fact, and to the beginning of a 
custom not strictly so called, or a habit, as I have stated above. 

9. Panormitanus, however, basing his opinion upon the teaching 
of the Doctors of both the canon and civil law, adds that although a 
decision of a judge is not necessary for a custom, it can nevertheless 

1 [Supra, p 534 — Tr ] 


Bartolus. 


Mascardi. 

Sanchez 


Panormitanus. 



Anionmus. 

Rochus. 


Sylvester. 


540 On Laws and God the Lawgiver [Bk. VII 

be of assistance not only in proving, but also in establishing it. His 
reason is that if a judge decides against a law, with the knowledge of the 
people and without their opposing it, the consent of the people with 
respect to the custom to be introduced is made known. But surely if 
the judicial decision was just, it had to assume the custom to be a 
perfect one, and one in derogation of the law: hence, such a decision 
cannot serve to establish the custom ; it can only indicate and strengthen 
it. If, however, the decision was unjust, it offers no good ground for 
presuming the consent of the people to the custom, since the people 
cannot easily resist a judge, or contradict him. From such a decision, 
then, it is not the consent of the people to the custom, but only their 
tolerance of it that is to be inferred, since they cannot oppose the 
decision. Accordingly, Antoninus and Rochus set down a number of 
conditions that must be fulfilled for such a reason to have any value. 
I pass over a discussion of those conditions, since, notwithstanding 
such a judicial decision or judgment, the same number of actions are 
required for the custom, and the same period of time is necessary for its 
prescription. For an unjust decision cannot remit any of these require- 
ments — nor is the contrary based on any known legal rule. 

io. Sylvester, on the other hand, asserts (word consuetudo, Qu. 4 
[, no. 7]) that in the case of judicial acts a judicial decision can assist in 
the establishment of a custom : ‘in such wise that from two decisions, 
with a proper lapse of time intervening, and with the consent of the 
people, given either from the beginning or after the event, a valid 
custom is to be presumed ;’ and this because these decisions have an 
aptitude for establishing a custom ( Digest , V. ii. 5 and XXIX. v. 3, § 1). 

This assertion calls, however, for further examination and clarifica- 
tion. For it is certain that just as through extrajudicial acts, in reference 
to the making of contracts and wills, and in other observances, consue- 
tudinary law can be established respecting actions of a like kind; so, by 
judicial acts there can be introduced custom respecting similar acts. 
These latter customs are, as I said above, known as those of ‘style’. This 
contention is clear both from what has been said above, and by parity of 
reasoning, or even, a fortiori. For this reason I add that just as for an 
extrajudicial custom no decision handed down by a court is required, 
so neither is one necessary for a judicial custom — for one, that is, 
arising from judicial acts. The reason is that there are many judicial 
acts which are distinct from judicial decisions, and such acts can be 
repeated over a period of time sufficient for the establishment of a 
custom; and this, without any judicial decision having been given for 
or against the custom. In such a case, therefore, the custom is estab- 
lished without a judicial decision having been passed upon it ; for all 
the reasons which hold for an extrajudicial custom, hold equally for 
such acts and such custom. 
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Indeed, even though these judicial acts are declarations of law and 
even though they are judicial decisions repeated many times, there will 
never be necessary a judicial decision which (as it were) reciprocally 
decides on the custom of giving such decisions. And so, formally, and 
properly speaking, for the establishment of a judicial custom, there is 
never required, in addition to the acts themselves that expressly initiate 
a custom, any decision given in favour of such custom, when it is im- 
pugned, nor any decision that a legal rule has been established by that 
custom. And this is true also if the custom is concerned with this or 
that way of proceeding to judgment, or with the pronouncing of 
judgment after one or another style; the custom is introduced, essen- 
tially, by the repetition of the acts of judgment themselves. Thus 
there is no proper, formal distinction between judicial and extra- 
judicial actions [in respect of the conditions requisite for the establish- 
ment of custom], 

11. Yet many writers assert that in the giving of decisions and 
The opinion of even in judicial acts, two actions are sufficient for the 
other writers. establishment of a custom. This seems to be Syl- 
vester’s opinion in the passage quoted above (Section 10). It is that 
of the Gloss (on Digest , I. iii. 32, word inveterata), and of Giovanni 
d’Andrea (on Decretals, Bk. V, tit. XL, chap, xxv), and, that also 
of Bartolus (on Digest, I. iii. 32, in Repetition, Qu. 4). Many other 
writers in speaking of style indicate that two actions are sufficient 
for the establishment of a style; and a style is, as I have stated above, 
nothing more than a custom in matters of this special kind. This seems 
to be the opinion of Decio (on rubric to Digest, I. iv, no. 35), where he 
states that lapse of time is not required for style. Rebuffi (Tr. De 
Consuetudine , in Repetition, Art. 2, gloss 13, nos. 10 and 17) even says 
that usage, or a plurality of acts is not necessary for proof of style, and 
he cites other authorities in support of his opinion. Cristobal de Paz 
(on rubric to law on style, Pt. I, nos. 76 et seq) defends this latter 
opinion, and he cites Cynus (on Code, VIII. Iii (liii). 2 [, no. 7]), who 
states that the authority of style is so great, that even if the style is 
brought in by a single judge, it will have the force of law, and by style 
he means one established by general conduct without the aid of written 
819 law. Cristobal de Paz sets forth the same opinion at length (ibid., 
nos. 86 et seq ). 

Much of what Antonio de Butrio has to say on the observance 
[of style] in his comments (De Consuetudine , Chap, xi) would seem to 
confiim this opinion. Rochus, quoting him (De Consuetudine , Pref. no. 
27) speaks to the same effect, They assert that a fixed period of time is 
not required [for the establishment of a style], but that two or three acts 
are sufficient to make the observance of it binding in judicial actions. 
And this, especially if such an observance is declarative and interpreta- 
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tive of law. Finally, many of the remarks made by Rochus ( De Con- 
suet udine, Qu. 5, no. 34) on use and custom are to the same effect, 
especially that in which he contends that two acts are sufficient for 
a custom, particularly in judicial matters. 

it. Nevertheless, having reviewed the essential elements of the 
question and taken into account the points of difference in the matter 
What must be said involved in it, I find nothing peculiar in this respect 
of judicial acts. j n judicial acts, setting aside those in which the per- 
son and authority of the sovereign prince vested with legislative power 
are involved. For his power is a special one in respect to certain 
matters, as I shall immediately explain. Therefore, although it is 
certain that law can be established by means of unwritten style, as all 
jurists teach in their commentaries (on Decretals , Bk. I, tit. 11, chap, xi 
and on Code , VIII. lii. 2) and as, in particular, Baldus asserts (on Code, 
IX. xlix. 7), as well as Jason (on Digest, XXX. lxxi, § 2, no. 5); never- 
theless, I do not find that it is defined in any law that two acts or any 
fixed number of them are sufficient for establishing a legal style, nor 
that such is proved by any plausible reason; n6r that any distinction 
has been established in this respect between style and customs made up 
of other kinds of acts. 

I assert, therefore, that in judicial acts, just as in others, there are 
What duration of required such a frequency of the act and such a lapse 
time is required in of time as is sufficient either for validating the custom 
judicial act. by prescription, or for manifesting sufficiently the 

common consent of the prince and of the people, 

13. And, first of all, this is the meaning of the laws, which require 
absolutely for style or its acts frequent use and custom. This is evident 
from the Code (VIII. lii. 1), which uses the words : ‘when those acts have 
been proved, which have been frequently used in the city in the same 
kind of controversy’. The same is also evident from the Digest (V. ii. 5) — 
cited by Sylvester [word consuetudo, Qu. 4] which says: ‘when [certain 
practices] are constantly in use’ ; for the word ‘constantly’ signifies more 
than two actions. The other law, however ( Digest , XXIX. v. 3, § 1), 
cited by Sylvester, is in no way applicable to the present situation. In 
the same way, the other laws which require a frequency of acts do so 
in general terms and without determination as to number. 

Moreover, this is clearly the meaning of Bartolus (on Digest, I. iii. 
32, no. 14); for, even in the case of judicial decisions, he requires for 
the establishment of custom a period of ten years and the tacit consent 
of the people. Decio (on rubric to Digest, I. iv, no. 35), states 
the same doctrine more clearly. He says that for the establishment 
of a style of the legislator no lapse of time is required; that in other 
cases, however, a lapse of time is necessary for the introduc- 
tion of the style. He then proceeds to the conclusion that the fre- 
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quency of actions necessary be determined by a prudent judgment, in 
the manner explained earlier in this Book. Saliceto (on Code , VIII. lii. 
2, no. 23) holds the same view. He says that the repeated acts of a 
single judge do not establish a style, unless he is a magistrate clothed 
with sovereign authority. This opinion is defended by Baldus in his 
comment (on Code, VIII. lii. 3), and by Bartolus (on Digest, XXVII. 
i. 30, near the end). Many arguments in favour of this view are to be 
found in Burgos dePaz (in Pref. to the laws: Tauri., nos. 220 et seq.), 
and in Cristobal de Paz (on Rubric to law on style, Pt. I, nos. 86 et seq.). 

The reason on which these laws and legal opinions are based has 
already been touched upon: it is that neither a judge nor his subordin- 
ates possess the power to make law, even if they should expressly wish 
to do so ; they cannot, therefore, by two or three acts tacitly establish 
law: such authority has not been granted them either by reason or by 
the law. 

14. It may be objected that even though this maybe true of certain 
judicial acts which are preparatory (so to speak) to the 
An objection. decision itself, it is not true of that decision, for the latter 

has a special character in that by it law is stated and made clear: it 
would, therefore, seem to have the power of making law, since it is 
passed by public authority. This would seem to be especially true 
where the judicial decision has been twice handed down and accepted 
by popular consent, for it then seems to be law approved by common 
consent. 

I reply that if the judge giving the decision is not a sovereign prince, 
Solution and so does not possess legislative authority, his decision, 

even if it is given more than once, or if it is repeated by 
different judges of the same rank, has not, on the mere ground of the 
number of acts performed, the effect of making law. This is the mean- 
ing of the Digest (I. iii. 38), where it says: ‘or of cases always decided in 
the same way’. The reason is that those decisions are not sufficient to 
establish law either after the manner of a custom, for reasons already 
given; or aftei the manner of a written law, since a judge possesses no 
power to make law. In this respect, such a decision is different from one 
which is given by a sovereign prince : for that of the prince has the force 
of establishing law, not through the medium of custom, but by means 
of written law, in the manner described in Books Three 1 and Four 2 of 
this treatise. In the case, then, of a decision handed down by the 
prince, two acts are not required: one only is sufficient. 

In the case of an inferior judge, however, not even many repeated 
820 acts suffice, according to an express provision of the emperor given in 
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the Code (VII. xlv. 13). On the ground of that law, the Gloss (De 
Consuetudine , Chap, xi, word legitime) saps that two occasions do not 
suffice ‘since,’ in the words of the law, ‘judgment must be given not by- 
precedents, but bp laws’. Hence, the decision of a private judge has 
some weight of authoritp; and if he is a senator of the commonwealth 
or of the kingdom, the authoritp of his decision will be much greater; 
and it will be further enhanced bp the handing down of decisions in 
agreement with his own: but even so, these decisions will have the 
authoritp not of law, but rather of an opinion of a Doctor of high 
authoritp, or even of manp Doctors, as is evident from the decisions 
of the Rota 1 and the like. And if in a kingdom it is especiallp provided 
bp statute, that judges shall not dissent from a decision which has been 
handed down twice or oftener bp the ropal senate, that rule will be 
one peculiar to the realm in question; and that, not bp virtue of a 
custom, but bp that of written law. Such law apart, however, the 
tacit consent of the people, or of the prince, is not to be presumed, 
unless a sufficient lapse of time, and a sufficient frequencp of actions 
make such consent clear. 

15. In replp to the objections contrarp to our thesis in respect of 
Two kinds of style style, I replp that anp assertion touching that kind 
taken into account. 0 f custom must take into account the two kinds of 
stple: that which has the force of law, and that which is merelp factual. 
As to the first, I assert that it does not exist until the stple has either 
been approved bp written law or established bp a completed prescrip- 
tive custom ; or, at least, when it is a stple so clearlp of the sovereign 
prince who has authoritp to make law, that he sufficientlp declares 
through it his will that it be law. Again, the term ‘stple’ map be used 
of custom based on the authoritp not of the sovereign prince, nor of 
the law, nor established through a sufficient custom ; that is, it map be 
used of stple that has become usual through a few actions — and such 
a stple, I sap, is to be followed and observed, not because it is legally 
binding but because it displays a prudent and fitting mode of action. 
It is to be observed unless the most urgent reasons are brought against 
it, or some grave necessity compels a contrarp procedure. This, it 
seems to me, is the purport of the remarks of Rochus and Antonio 
de Butrio on observances and stple of fact, as well as the remarks of 
manp other writers referred to in Section 1 1 of this Chapter. 

1 [The Rota, called the Sacred Roman Rota, is a Roman ecclesiastical tribunal established early in 
the fourteenth century to hear cases of appeal to the Holy See. Under present discipline it decides, 
in the second instance, on appeal, cases tried by Ordinaries. Matrimonial cases now form a large part 
of its business,— Reviser ] 
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CHAPTER XII 

WHETHER ONLY VOLUNTARY ACTS AVAIL FOR THE INTRODUCTION 

OF CUSTOM 

1. That the actions by which a custom is established must be 
voluntary is the certain and generally accepted doctrine on this point. 

This assertion is proved as follows: the actions constituting a 
custom are of effect in the establishment of the custom only in so far 
The acts establish- as the consent of the people is manifested through 
ing a custom must them. But they cannot manifest that consent unless 
be voluntary. the acts are voluntary. The acts, therefore, by which 
a custom is established must be voluntary. 

The inference is evident. The minor premiss is an unquestioned 
principle of moral philosophy. The major premiss is likewise generally 
agreed to by all the Doctors who deal with this subject. For this reason, 
as we also saw in the first Chapter of this Book, many writers desire that 
this consent be expressly included in the definition of custom; that 
it must be included, at least implicitly, all agree. The reason is 
that, even though the consent of the prince is also necessary, as we 
shall state presently, nevertheless, his consent assumes the consent of 
the people, with which, in this usage, he complies. This is manifest when 
the custom derogates from the law of the prince; yet the same is true 
when the custom establishes law, since this legal custom originates (so 
to speak) with the people, and thus assumes their consent. Whence, 
even though the expression of the people’s consent is necessary in some 
way for the validity of all law, the mode of its expression need not be 
the same with respect to this unwritten law [of custom] as with respect 
to written law. For, primarily and directly, the law emanates from the 
prince, and he requires consent from the people in obliging them to 
accept the law, as I have stated in Books Three 1 and Four . 2 But legal 
custom originates with the people by their willing that the law be 
introduced, in so far as they have the power to do so, and by their 
tacitly requesting consent thereto from the prince. It is for this reason 
that their customary acts must be voluntary. 

2. From this principle I infer that a custom cannot be established 

by means of acts done in ignorance, or in error, since these are in- 

A custom cannot be voluntaiy. This is the doctrine set forth in the Gloss 

established by ( on [) e Consuetudme, Chap, xi), and that of the 
means of acts done p, , ,, , 1 T ... , r , 

m ignorance or m Cardinal 3 on the same passage. It will be found 
error - also in the Gloss (on the Decretum , Pt. I, tit. mu, 

1 [Only Chapters i-iv and xx\n-xxxiii of this Book are included m these Sele,tions Vide mpia, pp 
361-413 — Tr I 

1 [Not included in these Selections — Tr ] 

3 [1 e Grattan.— Reviser ] 
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chap, vii), in Innocent (on Rubric to Decretals , Bk. I, tit. iv, no. 4) ; 
in the Gloss and Bartolus (on Code , VIII. lii. 2, qu. 17, at the end); 
also in Baldus (on Digest , I. iii. 32, in the fifth objection). 

The others, to whom I shall refer, assert almost the same thing 
except that they add a qualification and a proof from the Digest (I. iii. 
39), of which we shall speak presen tip. The stronger proof is that 
drawn from the Digest (ibid., 32), inasmuch as it places the whole 
force of custom in the consent of the people, which is, obviously, 
nullified bp error. This position is also supported bp the Digest (ibid., 

35) which states that a custom has the force of law from the tacit 
agreement of the citizens; now a true agreement is lacking where an 
error intervenes. The law farther on in the same title of the Digest 
(ibid., 36) saps that consuetudinarp law is of great authoritp, ‘for the 
reason that it has been proved so clearlp that it had no need of being 
reduced to writing’. But a custom introduced through error cannot 821 
have such authoritp; nor can it be held to have been truly proved, 
but merely thought to be so. So also in the Code (VIII. lii (liii). 2 [1]), 
it is said: ‘An anterior custom, and a reason [for acting] which has 
resulted in a custom must be preserved.’ This law, then, assumes that 
a custom should emanate from reason, and not from error. For if it 
has been established through error, upon discovery of the error, there 
disappears the apparent reason which might justify such a custom; and 
consequently the custom itself lapses also, because it cannot persist 
without a reason. Wherefore, even though the custom will seem to 
prevail and to establish law before the error is detected, it will do so 
only from an erroneous persuasion; for when the truth is known, the 
force of the custom vanishes. It was never, therefore, true law, but was 
merely thought to be such; and the same is true of the custom itself. 

3. The objection is brought against this reasoning, that the pas- 
Objection sage fr° m ^ Digest(\..m. 39), says : ‘What has been first 

^ ! ' ’’ introduced not by reason, but through error, and was 

then held to be binding through custom, does not hold in similar 
cases.’ The apparent inference from this text is that a custom estab- 
lished and confirmed by error is valid as to that subject-matter in 
respect of which it was initiated, but that it must not be extended to 
similar cases. This is the opinion of Bartolus (on Digest, I. iii. 32, no. 

5, and ibid., 33, and on Code, VIII. lii. 1 [, no. 21], with the Gloss 
thereon) as well as that of Baldus, and other authorities. Panormitanus 
holds the same view (De Consuetudine, Chap, xi, no. 12), as does Antonio 
de Butrio on the same Chapter. Rochus is in agreement with these 
writers (De Consuetudine , Sect. 4, at the beginning), and cites others 
whose opinion may be summarized in three points. 

First, they assume that a custom founded upon certain knowledge 
and without error, and with other adequate conditions, is not only 



Chap. XII] Is Custom Established, by Voluntary Acts only? 

valid in the subject-matter with which it is concerned, but may also 
be extended to similar matters. They add, secondly, that a custom 
established through error is also valid in its own subject-matter. 
Thirdly, they conclude that the latter custom differs from the first, 
[only] because it cannot be so widely extended to similar cases. 

While the first of these points seems to have been most favourably 

Ex lanation of the rece i y M by the jurists, I find great difficulty in 
law which has been accepting it. But, since it cannot be properly ana- 
brought forward as ly Se d or explained in general terms, we shall deal 
" ' I with it when we come to the chief particular effects 

of custom. 

The second statement, however, is directly opposed to our asser- 
tion, and these writers prove it not by any argument but by a 
reference to Digest , I. iii. 39, nor do they answer the argument 
advanced in support of our thesis — that error annuls consent — 
whereas they themselves use the same argument to prove their third 
point. 

4. Accordingly, I do not think that this [second] opinion is valid 
with respect to true custom, with which alone we are at present dealing. 

This I shall prove in detail, assuming certain points 
pretatforfof* the ^ which have been conceded by the Doctors above 

attacked*** IaW * S c ^ tec ^ t ^ ie ^ rst P^ ace » Cynus and other ancient 
authorities, with whom Bartolus also agrees, qualify 
that assertion for the reason we have given. They hold that that assei- 
tion does not apply to a custom which is opposed to law. Their reason 
is that if the people act contrary to law from ignorance, or if they err 
in their judgment of its terms, it is clear that they have no intention 
of derogating from the law. 

In what manner, then, is Digest, I. iii. 39 to be explained 
in its relation to a custom of this [erroneous] sort ? For is not 
such a custom a very clear example of custom introduced without 
reason and through error ? Indeed, many writers m touching on custom 
of this kind hold that the law of the Digest is to be read as referring 
especially to custom established in opposition to a positive law, 
inasmuch as it refers to custom ‘not initiated by reason’, in older that 
it may not seem to be referring to unreasonable custom. 

Moreover, concerning even a custom that is outside the law, 
Bartolus and others distinguish between error of fact and error of law. 
Respecting a custom established by an error of fact, they admit that 
it is invalid owing to a defect in consent, according to Digest, II. i. 15 
If the error be merely one in respect of the law, they say that the cus- 
tom is nevertheless valid, with the aforesaid limitation, however, that 
it is not to be extended to similar cases. 

5. Therefore, we admit that the first member of this latter assertion 
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thus distinguished is not contrary to our contention, and we attack 
the second member of that assertion; for an error concerning the intro- 
duction of law removes the element of consent in introducing it. For 
in those customs which are outside the law there can be no error as to 
law, save by the misapprehension that their subject-matter is either 
forbidden or enjoined. For under the misapprehension that the matter 
is prohibited, the custom is not one intended for establishing new law, 
but rather one in derogation of [misapprehended] existing law. But no 
custom can derogate from law where there is no law in existence from 
which departure is made. Again, an erroneous custom of the second 
sort [, based on the misapprehension that the matter is enjoined by 
law,] cannot establish law, since it was formed not with that intention, 
but rather with that of obeying the law [, misapprehended as existing]. 
For, just as a custom that has sprung from true law does not establish 
any legal rule, as we said above, neither is it possible for a custom which 
has grown out of a falsely presumed legal obligation to establish any 822 
legal rule, for the popular consent is annulled by the false presumption 
— as will be more clearly evident from what we shall say in the following 
Chapters. Therefore, a custom derived from error never has the effect 
of establishing law, even in its own subject-matter. Whence it is clearly 
the more logical and better grounded conclusion that it is not to be 
extended to other cases. 

Rochus. Accordingly, I do not approve of the example which Rochus 

Baldus. borrows from Baldus, to the effect that if a people are accustomed not 
to reap a crop of grain from a certain locality, because they believe 
that this is forbidden, this custom establishes law, for the reason that 
even though the people are in error as to the law in the matter, they 
do consent to the fact. But I hold that such material consent to fact 
is not sufficient: rather, to establish law, they must consent to the fact 

Rochus. as establishing a legal rule. The reason is (as Rochus himself admits in 
the Chapter to which I have referred and as will be said m that which 
here follows) that law is not established by a custom apart from a 
purpose to establish a custom, that is, a legal custom. Now error 
takes away such purpose, as we have clearly demonstrated. There- 
fore, . . . 

# An excellent example is that of religious profession tacitly made 
which is not established as valid by any usage, so long as error con- 
cerning the validity of the previous profession persists, owing to 
want of consent. This is a well-known example. 1 

6. But in regard to the argument drawn from Digest, I. iii. 39, 
my first reply is that this law can be explained as having applica- 

1 [SuArez here refers to the case of a Religious who takes vows invahdly, in consequence of some un- 
known defect. In order to validate the vows, such a Religious must give explicit consent, and take the 
vows again, conscious of their previous invalidity No amount of religious observance, as though the 
vows had been valid, is of any avaih—K-EViSER.] 
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tion to a legal prescription, but not to a true legal custom. For in the 
Answer to the ob- case prescription, it can happen that a custom may 
jection drawn from originate without a reason, that is, without a true 
Digest, i. m. 39. title, and in error, when the custom begins in good 
faith and so continues and persists up to the point of the establishment 
of a valid prescription. But this can scarcely be understood of a true 
and legal custom; and this, both for the reasons we have already set 
forth as to the force of error in annulling consent; and because con- 
suetudinary law cannot be established without a ground in reason. 
However, that last clause of the above-cited law, [ c it] does not hold 
in similar cases, might not seem applicable to prescription, since there 
is never question of extending the identical prescription to subject- 
matter other than its own, merely because of a similarity existing 
in such subject-matter. Whereas, if the manner of establishing pre- 
scription is identical, in another similar situation, the same prescriptive 
right will arise. 

Nevertheless, I think Digest , I. iii. 39 is correctly interpreted 
in regard to this point by the legal rule that ‘what is a matter 
of special concession to any one, ought not to be used as a 
precedent by others’ (in Sext, Bk. V, De regulis iuris, rule 74). This 
opinion is confirmed by another rule ( tbid ., rule 78), which states that, 
‘what has at times been granted, on account of necessity, cannot be 
employed as an argument’ [in other cases]. It is also stated in the Digest 
(I. iv. 1 ), that grants to particular individuals are not to be set up as a 
precedent. Thus, what Digest, I. iii. 39 may have been framed 
to say was, that what is permitted to one person on the ground of a 
consuetudinary prescription made in good faith, but lacking in 
reason and founded in error, cannot be taken advantage of by others, 
even if in other respects their cases are identical or similar. This is the 
interpretation of the law that I draw from the Gloss on Digest , I. iii. 
14, which is similar to the passage in the Digest which we are 
discussing. The one law assists us to the correct reading of the other. 

7. A difficulty against this reading of the law may bed rawn from the 


Objection. 


Solution 


fact that the law of which we are speaking [law 39] 
is found under the title De Legibus [ Digest , I. iii], 
whereas the laws that precede and follow it deal with legal custom. 

But it is not to be wondered at, if, to avoid another absurd reading 
of law 39, we extend somewhat the meaning of the 
word ‘custom’ in that context. And we do so especially, 
since many points in those laws apply equally to both sorts of custom, 1 
and the Doctors, in expounding these common points and setting forth 
the conditions of custom, succeed only in confusing everything, as I have 
frequently remarked. The common example, which the jurists use as an 

1 [1 e legal custom and prescripts e custom — Tft.] 


Gloss. 
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illustration of an established custom, that if the owner [that is, the buyer] 
of wine has placed his hand upon the cart, 1 from that moment the wine 
will be at his own risk, certainly refers to a custom of prescription. The 
explanation of the Gloss on the aforesaid law 2 is that such a custom is 
not transferred to any like cases, that is to say, as a prescription against 
persons against whom no prescriptive right was set up in virtue of such a 
custom as we have mentioned. The whole of this matter may be con- 
sidered as relating to the title De Legibus ; for although this custom 
does not make law, it does change the subject-matter of the law, in 
such wise that by reason of the custom the laws must be applied in a 
different way in a case of this kind. 

8. Secondly, if we wish to read the aforesaid law 39 [Digest, I. iii. 

39] as applying to true legal custom, we shall reply that it does not say it 
Another interpreta- * s possible that a custom may be introduced without 
tion of the law, i.e. reason, and by error ; but rather that it sets forth the 
Digest I. ui. 39. contrary. This is the meaning of the Glosses cited 
in our assertion, and in our reasoning, which refer to this law in 
support of the interpretation they set forth. 

Hence, the sense of the words, ‘it [, i.e. the custom,] does not obtain 
in other cases, of a like sort’ is not that the custom does obtain in that 
particular matter, but that it does not in similar matters. For probably 
this same statement could be made of every custom, even of one estab- 
lished with certain knowledge, as I state later on. Certainly, if other 
customs extend [, as our opponents hold,] to similar cases, a custom 
[founded upon error and lacking reason] would also extend to like 
cases if it were true law [; but this our opponents deny]. The ground 
of this conclusion is that such extension can never be made except in 
so far as the reason of the law permits, a principle that is verified in 823 
every true law. Therefore, that interpretation of the law is at variance 
with sound reason. Therefore, the meaning of the words, ‘that it does 
not obtain in other cases, of a like sort’ will be that such a custom does 
not persist, and that when the error is recognized, there exists no right 
to perform actions similar to those which were previously done in erroi, 
that is, in observance of a custom which was thought to be, but was 
not, legitimate. This interpretation is neither absurd, nor does it do 
violence to the words [of the law], and thus read, the aforesaid law 39 
proves our assertion, as the Glosses imply. 

9. Finally, the inquuy can be made on this point, namely: what 


1 [Presumably a cart belonging to another person who has agreed with the buyer of the wine to 
transport it to the buyer’s house Though the translation is exact, is it not rather a case of the buyer 
of the me accepting responsibility of transport, and thus freeing the seller of the wine from all liability > 
At owner’s nslc, as we say The argument of Suhrez is somewhat difficult to follow here —REVISER ] 
1 [The Gloss ^says ‘If the Owner of wine put his hand to the cart even to help, the wine is then 
at Ins own risk,’ This is contrary to reason, and is a custom introduced by error, it is therefore not a 
valid custom in the case of other liquids, even though this custom was afterwards approved with certain 
knowledge and with tacit consent — Reviser.] 



Chap XII] Is Custom Established by Voluntary Acts only ? 551 

sort of ignorance or error is to be understood here [in the assertion 
_ , . , . that custom is not established by acts arising from 

The kind of ignor- . J 

ance or error that ignorance or error]? 

custom 04 estabhsh For on this point also, Cynus and the other jurists 
■ ' distinguish, as usual, between the motive [, i.e. cause,] 

and the final cause, 1 and they say that the assertion [which we are here 
defending] must be understood of an error as to the final cause [of the 
custom], not as to its moving cause. But I have had much to say of 
this and similar distinctions in my other works ( De luramento , Bk. II, 
chap, xi, and De Voto, Bk. I, chap, xi), 2 and what I have there said is 
applicable in due proportion to the present question. 

I shall, therefore, here content myself with saying that the 

The assertion must assertion of this Chapter must be understood as 

be understood of an pertaining to an ignorance concerning those things 
ignorance which re- i • i ° , r ° 

lates to the sub- which relate to the substance oi the custom, 

stance of a custom, whether in respect of the law or of the fact on 

which the law is founded. Ignorance of this kind precludes the 

necessary consent, as has been previously stated. If, however, the 

ignorance is one that concerns other motives which are accidental, no 

hindrance is created, since such ignorance does not destroy consent. 

Some writers, however, interpret the aforesaid law 39 [Digest, I. iii. 

39], as applying to this sort of error regarding incidental matters. They 

assume that the law states that a custom in accordance with law is 

established despite the existence of errors of this sort. But these writers 

have not been able to explain satisfactorily why they should have to say 

that such a custom does not hold in similar cases, since an error that 

does not touch essential matters cannot present an obstacle to such 

extension, if a true custom [, as they teach,] is permitted such extension. 

In the light of this interpretation, their teaching is not conclusive. 

10. In the second place, it is to be inferred from this assertion 
that a custom does not prevail, nor is it established validly by acts done 
A custom is not es- under compulsion or from grave or unjust fear. This 
tablished by means ] s substantially the doctrine of Bartolus (on Code, 
pulsion or from VIII lu (liu). 2, qu. 18 in its entirety, and in no. 19, 
grave fear. i n re p]y the last objection but one [and ibid., 

1 [Aristotle recognizes four causes of being (Phyncs, II. m. Lneb ed , \ol I, 1211) (u) material, 

(&) formal , (r) moving, or efficient , and (1/) iinal In the scholastic philosophc , billowing Aristotle, the 
immediate moving cause is called the eliiuem < ause (ct/uiir ifftcum) and the ultimate purjioxe of the 
action, the final cause (mm a finally) The efficient cause is that which. b\ its action, produces an effect 
substantially clistinctlruHiitselt I11 otherwords.it is the cause * ' 

Efficient causes at tint; tow irds ends ,ue distinguished as (<r) < v 

nature for example the si ulplor using the chisel (intelligent efficient cause) produces the statue which 
lie intended (this intention, or purpose, being the final cause). The final cause, or end, therefore, is 
that for the sake of which the efiect, or result of any action is produced See St Thomas Aquints, 
Smimta I'luolo'-iui, I.— 11 . qu 1, art. 2 But, where the efficient cause acts through nature alone, the 
intention of a rational creature is not involved, thus, excessive heat coining m contact with a piece of 
paper of its own naluie reduces that paper to ashes, — T r ] 

2 [Not included in these Selerltons. — Tr ] 
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no. 23]), and of Antonio de Butrio (De Consuetudme, Chap. xi). But 
Rochus Curtius ( De Consuetudine, Sect. 5, no. 3) seems to hold the 
contrary opinion, for he says that a custom is established by acts 
done from fear. However, he refers to the above-cited authors, 
and evidently intends his own assertion to be understood in the 
light of the assertions of these writers. Hence, Rochus does not differ 
from us; but by acts done from fear he means either that the fear is of 
slight and trifling importance, or, at least, that the acts, though inspired 
by fear at the time of their performance, are later freely confirmed and 
accepted in the course of time. For that is Bartolus’s doctrine also. 
The ground on which our present inference is drawn is that force and 
fear preclude the consent required for the introduction of custom. 
This, however, applies to compulsion strictly so called. 

11. A difficulty may be raised as to the validity of customary acts 
done out of fear, because, although fear may make an act involuntary 
, . , . under one aspect, still of itself it leaves the act an 

In what way fear , r ’ _ T , . 

may cause an in- entirely voluntary one. 1 Whence arose the occasion 
voluntary action. f or t p e dispute as to whether from the nature of the 
case fear alone is sufficient to invalidate a forced consent, in such wise 
that the consent shall not have the effect of establishing consuetudinary 
law, and as to what kind of fear can have this effect . But since the question 
is general and one that arises in connexion with other matters, and since 
I have discussed it at length in De Iuraw-ento (Bk. II, chap, ix) and in 
De Voto (Bk. I, chap. vii), a I now refrain from discussing it. 

I shall say no more than that there is a much stronger reason 
. why, in the case of custom, fear should be a bar to yali- 

In connexion with ^ r 

the present subject- dity : and it is that, tor a custom, mere actions are not 
matter, there is sufficient : it is essential that those actions be performed 
fear precludes the with the intention of introducing custom, and this in- 
custom hment ° f Mention is commonly tacit rather than expressed. But 

when the actions are done solely from fear — when they 
would not be done except under its compulsion — they lack that in- 
tention; nor can such an intention be morally presumed, since the fear 
in itself, in a certain way, excludes it. Thus, a frequency of actions 
done solely from fear, is never sufficient evidence of the public consent 
of a whole people to the establishment of a custom. There is the addi- 
tional consideration that the prince cannot be presumed in such a 


1 [The concept of a vohmlanutn and of the species into which it is divided is of the first importance 
in ethics and Catholic moral theology, &c A volmilaiium is an act that proceeds from the will with a 
clear [i.e. ‘intellectual’] knowledge of the purpose [1 e. nature] of the act The act of jettison [, of throwing 
the cargo out of the ship in order to escape shipwreck by lightening it,] is, under the circumstances, 
an absolutely voluntary act , but there is, in the will, ns an active faculty, a certain reluctance in throwing 
cargo away, and consequently, the act, though absolutely voluntary in the will, is done with regret, 
and under that aspect, it is called and is an involuntary act secundum qmd, 1 e , the act would not be done 
under other more favourable circumstances.' — Reviser.] 

* [Not included in these Selections. — Tr.] 
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situation to give his consent, since he does not wish his subjects to be 
forced to adopt customs of that kind under unjust fear. And if he 
himself brings force and fear to bear [upon his people], he commits an 
injustice, because he would morally oblige the people to adopt the 
custom, as I have said in connexion with the passage cited above, in 
similar cases. 


CHAPTER XIII 

WHETHER THE CONSENT OF THE PRINCE IS NECESSARY FOR THE INTRO- 
DUCTION OF A CUSTOM, AND WHAT MUST BE THE NATURE OF THIS 

CONSENT 

1. We must devote this Chapter to inquiries respecting the prin- 
cipal efficient cause of consuetudinary law. In this, the consent of the 

824 prince must first of all be recognized as necessary for the introduction 
of a custom. This assertion I have derived from the common teaching 
of the Doctors. The opinion of the few who teach otherwise, I shall 
discuss at a later time, to better advantage. 

We must, then, in order to distinguish what is certain from what 
is uncertain, mark the distinctions that exist between peoples [in respect 
to their power to make laws]. For, in the first place, a custom can be 
that of a people which is in possession of supreme legislative authority, 
a status enjoyed only in the domain of the civil law, and by those 
commonwealths which acknowledge no superior in temporal affairs. 

In respect of communities of this sort, our assertion does not 
Various classes of seem to be pertinent, but it is true in so far as it has 
communities dis- reference to them. For in a state of this kind, the 
tmguished sovereign is the whole commonwealth, and so, if a 

custom is accepted by such a people, the consent is necessarily given 
by the sovereign, since in this case the two are identical. Digest, I. lii. 
32 refers clearly to a community so organized. 

But if the sovereign power has been transferred to a senate, and 
A first class of com- some disagreement arises in that body, then it is 
munit y 1 necessary that a majority of its members hold to the 

custom, for otherwise the custom cannot be said to be observed by the 
larger portion of the community in respect of its power to establish 
law. And the senate could not be regarded as tacitly giving its consent, 
if the major part thereof does not hold to the custom. Accordingly, 
our assertion is found to be true with regard to peoples possessing such 
legislative authority, and of them nothing further need be said. 

2 . We may, next, have a people which recognizes a superior, but 

A second class of holds from him the authority to make laws or mum- 
commumty cipal statutes, even as, according to Digest, I, 1 . 9 , the 

1 [Su&rez really discusses four classes of communities in this passage, though his marginal notes 
indicate only three — ' Tr ] 

1 569 74 4 . B 



Gloss 

Panormitanus. 

Innocent, 


554 On Laws and God the Lawgiver [Bk. VII 

cities especially have by commonly accepted law. It is certain that just 
as such a community is empowered to enact written law, so it can intro- 
duce law by custom ( Digest , I. iii. 32 et seq.). Whence, just as they 
can enact law without the renewed consent of the prince, so they can 
establish customs. Nevertheless, the consent of the prince is not 
entirely lacking in such a case, since he has given it through his per- 
mission to make laws, and wishes it to be continuously available. Thus, 
under such an arrangement, the prince need not have particular 
knowledge of a custom newly introduced into this or that city; for 
even without this special knowledge, he could give an antecedent 
consent (so to speak) and has done so when he granted to the people 
permission to enact in one form or another a particular law for 
themselves, should they wish to do so. 

Wherefore, if the permission were given under the limiting con- 
dition that the law must be later confirmed by the prince, it could not 
be strictly binding before such consent had been obtained, as seems 
to be the situation in Spain. Under such an arrangement, our assertion 
would not apply. For it would then be necessary that the custom be 
confirmed by the prince also, and hence a renewed consent would be 
required from him, since a renewed confirmation is not had without 
such consent. Such a community, then, is, to that extent, to be held 
as, in a certain sense, lacking in authority to make laws apart from the 
prince. Of this matter we shall speak presently: for we shall have to 
introduce this point again, in our discussion of the nature of that con- 
firmation and the means of obtaining it, 

3. Furthermore, there are communities which possess no power 
A third class of of making statutes or enacting laws, even of a muni- 
commumty cipal character, but who must accept those given to 

them either by a sovereign prince, or by their overlords or pastors. 
This is the relation which the Universal Church bears to the supreme 
Pontiff, and the particular churches to their respective pastors. For 
the people have no power to make canon laws; nor have the clergy 
such power apart from their superiors or without their superiors’ con- 
currence — the peculiar differences in the various laws and communities 
being always taken into account. 

Many secular communities stand in this same relation to their 
T . K , sovereigns, as is self-evident. Hence, some authorities 

nave said that these communities cannot introduce a 
custom without the special tacit consent of the prince himself (which 
I term his personal will); so, for such a custom they demand both a 
knowledge and a toleration of the custom on the part of the prince. 

This is the doctrine of the Gloss (on De Consuetudine, Chap, xi), 
and it is followed by many writers. It is stated by Panormitanus in his 
comments on this law, and it is expressly set down by Innocent (on 
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rubric De Consuetudine, no. 4 [Ex -parte]). It is found, again, in the 
Gloss (on Code, VIII. lii. 2), which cites the authority of Giovanni 
d’ Andrea and Azo. This is also the opinion of Gregory Lopez 
([on Las Siete Partidas,] Pt. I, tit. ii, law 3, gloss 7 [glossa fj) 
and would seem furthermore to be that of St. Thomas (I.-II, qu. 97, 
art. 3, ad 3). St. Thomas says that in those communities which 
have a superior, custom is so far able to introduce law ‘as is tolerated 
by those whose office it is to give law to the people. From this 
toleration they may be considered as approving of the rule estab- 
lished by the custom.’ With this doctrine, Soto agrees ( De Iustitia, 
Bk. I, qu. vii, art. 2), as do Sylvester (word consuetudo, Qu. 3), Driedo 
(De Libertate Christiana , Chap, xii), and Angelus de Clavasio (word 
consuetudo, No. 9 at the beginning). But, in fact, many of these 
825 authorities can without difficulty be understood in the sense which 
I shall explain. 

4. A proof of this opinion can be developed, first, from the Digest 
(I. iii. 32), where the whole basis of custom is founded upon the consent 
of a people, which can give force and efficacy to its own laws. This, 
then, was the primary force of the custom among the people, when they 
still retained the sovereign power; therefore, after the people has 
handed over that power to the prince, the force of custom will mainly 
depend upon his consent. For this reason, it is necessary that he should 
have previous knowledge of a custom, since without that no consent 
is possible. 

The second proof is taken from Las Siete Partidas (Pt. I, tit. ii, 
law 3), where, among the conditions for custom, it is laid down that 
it be introduced with the consent of the prince. 

Thirdly, it is argued from reason that legislative authority is no 
less necessary for the establishment of unwritten law, than of written 
law, as is clear from our discussion upon laws in general. But legislative 
power does not exist in these peoples — this is the supposition of the 
argument — either because they never had this power, as is the case 
with the canon laws, or because they have transferred that authority 
to the prince, as is the case with the civil laws. Therefore, it is necessary 
that the one in whom the sovereign power resides should give force to 
custom by his will and consent. 

5. Some Doctors, however— but not many — seem to admit that 
Distinction between this opinion is true of the canon laws, but deny that 
the power of mak- lt JS so 0 f c i v il laws. They submit, as the ground of 
!aw S e and S the power their distinction, the fact that the power of making 
of making civil laws t ] ie canon i aws never resided in the people, but in 
the prelates ; on the other hand the authority to enact the civil laws 
was originally vested in the people. This is the view of Antoninus 
([ Summa Pheologica,] Pt. I, tit. xvi, § 2). Covarruvias follows St. Thomas 
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(I -II, qu. 97, art. 3), and also, very clearly, Driedo (De Libertate 
Christiana, Bk. I [, chap. viii]). 

But I cannot approve of this distinction, since I feel certain that it 
The distinction is is not valid: for, although the civil power was origin- 
attacked. ally ; n the community, after the community has 

transferred it to the prince, the former no longer has that power 
in itself. The people, therefore, are in this case not less dependent 
upon the prince than if the community had never possessed the power 
to make laws. 

Those writers might here object that when the people transferred 
their power to the prince, they did not give it up entirely, but only 
for the express uses (so to speak) of government, and for framing written 
laws and oral precepts; they surrendered it, that is, in such a way as 
always to reserve to themselves the power of introducing customs. 
But this view cannot be well-founded, since it is not proved from any 
law, nor does it appear in a perfect monarchy, either by custom or 
through any other evidence. Still, in a given kingdom, the royal power 
may be limited in that or some like fashion, at least by tacit agreement; 
as, for example, where the monarchy is not absolute, but partly demo- 
cratic — as we made clear above in our discussion of the acceptance of 
law. 1 Yet this is not the usual situation, and the exception rather 
strengthens the rule to the contrary. Again, this opinion does not 
seem probable, for the reason that a temporal sovereign can revoke 
the private customs prevailing among his people, and can, for a [good] 
reason, prohibit their introduction. On the same principle, the prince 
may ordain that a custom shall be invalid if it lacks his express consent; 
which is evidence that the entire legislative authority of every sort has 
been transferred to him. 

6. The third and true opinion is that which first of all lays down 
The consent of the ^ g enera ^ principle that the consent of the prince 
prince is necessary is necessary for the validity of a custom. For this is 
for the validity of a jjjg common teaching of the Doctors, as I have said, and 
is effectually demonstrated by the proof given in our 
discussion of the first opinion. [The third,] however, further specifies 
that this consent of the prince can be understood in two ways. One, I 
term personal, because it is given by the prince in person, either by 
expressly consenting, or by antecedently permitting the introduction of 
a custom, or by approving it subsequently or contemporaneously, and 
this either in express terms, or when being aware of the custom he does 
not check it. The second kind of consent we may term legal or juri- 
dical, because it is given not by the prince personally, but through 
the law itself. Thus, if the prince enacts a law to the effect that a 
custom which contains such and such conditions shall be valid, he 

1 [De Le gibus, Bk. I, chap xi. no. 7 , which is not included in these Selections —Reviser.] 
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thereby gives his consent, which is applied in particular to like customs 
which are introduced in virtue of that law. 

Hence, we assert that consent of the first sort is not always neces- 
sary, the latter being sufficient. For it is self-evident that the first sort 
of consent is sufficient. That such express consent is not necessary, 
and that consent of the second sort is sufficient, I shall prove as follows. 

The law is never silent, and the will of the prince, speaking through 
the law, is no less efficacious than his immediate wish and command. 

What occasions are proper for the one or the other mode of consent, 

I shall discuss in the following corollaries [to this general principle]. 

826 7- My first inference is that, when a law is established by pre- 

First inference- scriptive custom, the personal consent of the prince 
that the personal is not required ; nor, therefore, is any special know- 
consent of the prince ledge of the custom on his part called for: but the 
custom is efficaciously established, even though he 
may have no specific knowledge of it, or may not have manifested his 
will with respect to it, either tacitly or expressly. 

This is the common opinion of the jurists according to Panormi- Panonmtamu. 
tanus (Be Consuetudine , Chap, xi, no. 13). The same is set forth in the 
Gloss (on Decretum , Pt. I, dist. iv, can. iii, § leges , after the canon, at int- 
end and also ibid., dist. vm, can. vii, in the last words), if the latter 
Gloss is carefully weighed, and by Cardinal Alexander 1 thereon, at the 
end. The same position is held by Antoninus and Barbatia and others Antoninus 
(. Repei tonim , De Consuetudine), to which Rochus Curtius (De Consue- *j”katia 
tudme , Sect. 4, no. 24) refers many times. This opinion is held also by Curtius. 
Dominicus de Sancto Geminiano ( Summa , Dist, xi, near end), Angelus 
de Clavasio (Summa, word consuetude , z no. 9), and Sylvester ([word Gemmiano. 
consuetude ,] Qu. 4). The last-named two writers assume that a pre- 
scriptive cjistom suffices, even though the Pope has no knowledge [of Sylvester, 
the custom], Felinus (on Decretals, Bk. II, tit. xxvi, chap, xvi, no 11) Fehnus 
teaches the same, although he qualifies his assertion with respect to 
certain special cases which touch upon other matters. Among the 
theologians who defend this opinion are. de la Palu ([Oh the Sentences ,] P- l!u 

Bk. IV, dist. xlii, qu. 3, art. I, no. 7 [, concl 3]), Supplement, Qu. 2, art. Supplement 
2, concl. 3, 3 Antoninus ([Summa Tbeologua ,] Pt. I, tit. xvi, § 2), and 8t Antoninus. 
Sanchez (De Sancto Matrimonii Sacramento, Bk. \ II, disp. iv, nos. 11 Sanchez 
and 14, and disp lxxxii, no. 20), who cites a number of other writers. 

8. The principal basis of this opinion is taken from the Decretals 
(Bk. I, tit. iv, chap, xi), where only two conditions are required for a 
custom, namely, that the custom be reasonable, and ‘[validated] by 
prescription’ To demand, then, another condition, namely, one not 

1 [ie Giovanni de Sangiorgio —T r ] 2 [The Latin text mcorrtctK has (on/txsm— -T r.] 

3 [This reference to bapphmenl is apparently copied from Chap, xix, sect. 20, 1 njra, p 627. where 
Supplement of Gabriel Biel is cited as parallel to the passage from de la Palu ; but the reference is w rong 
—Reviser ] 
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included, in these, is to demand a condition without a basis in law, in 
fact, one contrary to the law. But special knowledge [of the custom] on 
the part of the prince is such an added condition not included above. 
Therefore it is not necessary; and, therefore, neither is his personal 
consent necessary — since it is impossible without such knowledge. 

This assertion is confirmed and explained as follows: the prince 
had the power to enact a general law approving a custom fulfilling 
such and such conditions laid down by him and giving validity to it 
without a renewed consent or knowledge of it on his part. But this he 
has done by means of that provision. Therefore, . . . 

The major premiss is evident, for this course of action does not 
exceed the power of the prince, and this mode of manifesting his will 
is entirely sufficient, as I have shown; it is also the most convenient 
way, because it is practically impossible that all customs should come 
to the knowledge of the prince — as is noted (in Sext, Bk. I, tit. ii, chap, 
i); and on other grounds it is expedient that reasonable customs should 
be observed and receive their [legal] force. Therefore, . . . 

Finally, a confirmation of our assertion can be drawn -from the 
similitude between this kind of custom, and prescription properly so 
called. It is because of this likeness that the custom of which we are 
speaking is called prescriptive: for in a prescription, knowledge on the 
part of the individual against whom the prescription is being estab- 
lished, is not necessary; so, also, a custom is said to be obtained against 
the prince by prescription, if it fulfils the terms of such prescription. 
Therefore, a custom of this sort, to be valid, does not call for a knowledge 
of it on the part of the prince. 

9. An objection may be raised, namely, that the above holds true 
only of a custom abrogating law — which point is dealt with in the 
An objection Decretals (Bk. I, tit. iv, chap, xi) — not, however, of 

a custom establishing law, because with respect to this 
custom there is no such rule. Again, it may be objected that the same 
holds true at most only for canon law, and canonical custom; for in 
the civil law no such rule can be found to have been laid down. 


My reply to the first part of this objection is that this rule in 
The solution principle includes a fortiori custom constitutive of 

unwritten law, for the reason that the same power 
is necessary for abrogating a law of a prince, as is required to introduce 
a new law not contrary to the old. From another aspect, however, the 
need of the consent of the prince for permitting the revocation of the 
prince’s own law would seem more necessary than that for the estab- 
lishment of new law: since the revocation would seem to derogate more 
from his will and authority [, than would the introduction of new law]. 
This point is emphasized in the above-cited text [ Decretals , ibid.']: 
‘Although the authority of an ancient custom is not slight, yet it is 
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not to prevail so far as to prejudice even a positive law unless, &c.’ 

Therefore, since this character is granted to a custom, if it has these 
two conditions aforesaid (Section 8, supra), every consuetudinary law 
that fulfils the said conditions is absolutely approved. 

10. In reply to the second part of the objection, however, it is to 
be said first of all that, granting that the civil law has not declared this 
principle so expressly, nevertheless, it does not deny the validity of 
custom which fulfils those two conditions, whatever may be true of its 
effects, of which we shall speak in another place. 

In fact, the civil law teaches virtually the same doctrine on this 
point, that the canon law sets forth in a clearer manner. For in the 
Digest (I. iii. 32) we find the words: ‘It is most correctly admitted that 
laws are abrogated, not only by the decision of the lawgiver, but also 
through disuse, with the tacit consent of all. 5 In these words, a distinc- 
tion is drawn between the people and the lawgiver, and the decision of 
the latter is not required. Further, in the following laws [ibid., 33 
and 35], nothing more is required — assuming that the custom is reason- 
able — in order that the custom may have legal force, than that it be 
827 protracted, ‘of long standing’, or ‘observed for many years’. In the 
Digest (ibid., 38) it is added that the Emperor has ordained that an 
immemorial custom ‘is to have’ the force of law. In the civil law, then, 
according to its commentators, it is provided that a prescriptive custom 
is sufficiently complete, without any new knowledge of it on the part 
of the prince. 

11. My second inference is that when a custom does not prevail 
if a custom does not in virtue of prescription, then the personal consent 
prevail in virtue of 0 f t } ie prince is requisite, that is, at least a tacit con- 
a pereonaWonsent sent; and that, therefore, it is also necessary that he 
is necessary. should have knowledge of the custom. This point we 
concede to the writers who defend the first opinion, 1 among whom 
is St. Thomas, whose language concerning the consent of the prince is 
general, and whose words can be interpreted as referring to either of the 
two ways by which the prince — as we have explained — may give his 
consent. This would seem also to be the opinion ot Sylvester [word Sylvester. 
consuetudo, Qu. 4] and St. Antoninus [Summa ' Theologica , Pt. I, tit. x\i, Amomnus. 
§ 2], who, while quoting and following the opinion and words of St. 

Thomas, nevertheless admit that sometimes a custom of which the 

prince is ignoiant, does prevail. Finally, the authors cited for the 
opinion we have just discussed admit this. 

It is, further, proved by a sufficient exclusion of possibilities. The 
sovereign’s consent is necessary; but in custom of this sort that consent 
is not given in virtue of any law, nor does any law definitely fix the 
terms under which it is given. Hence, his consent must be personal; 

1 [Ai/pra, p 554 — Tk.] 
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and for this, knowledge is necessary. This reasoning is also confirmed 
by the arguments brought forward for the first opinion. 

12. On the question, however, whether such consent of the prince 

should be positive and explicit, or whether one which is inferred 
What sort of con- sufficient — that is, it is sufficient that he knows 
sent of the prince is and tolerates the custom or offers no opposition there- 
necessary t0 — St. Antoninus indicates {ibid.), that an express 

consent is necessary, especially in the case of the supreme Pontiff. And 
this view might be urged in that toleration alone, even assuming that a 
knowledge of the custom exists, does not sufficiently indicate consent, 
because many things are allowed to be done which are not approved, 
according to the Decretals (Bk. Ill, tit. v, chap, xviii). 

Nevertheless, St. Thomas (I.-II, qu. 97, art. 3, ad 3), expressly 
A tacit consent is teaches that a tacit consent is sufficient. This is 
sufficient. accepted by other writers, and usage proves that tacit 

consent is regarded as of equal effect with explicit consent, as, with 
reference to this kind of custom, the aforesaid law 32 [ Digest , I. lii. 32] 
states. It is necessary only that it be morally evident that the tolera- 
tion is not merely permissive but an active or approving one; whether 
it is such will be easily seen from the circumstances and from usage, 
especially either when the approval is reasonable, or when, by a per- 
mission alone, the safety and well-being of the subjects is inadequately 
provided for, as I shall explain in the following Chapters. Nor in this 
matter is any exception to be made in the case of the supreme Pontiff. 
There is no law or reason for making such exception necessaiy. In some 
special cases, however, his explicit consent will perhaps be necessary, 
when the gravity of the matter or some particular law indicates that 
it is called for. But this can happen in the case of other princes also, 
and hence the rule we have given is, strictly speaking, a general one. 

13. To the basic principle of the contrary opinion, a ready reply 
what consent of the is possible. For Digest, I. iii. 32 proves merely 
pnnce is necessary. that there is required [, for custom,] the consent 
of him who is m possession of the supreme legislative authority, 
but it establishes no proof in favour of this or that mode of consent; 
nor does it obviate the possibility of this consent being given by law ; 
m fact, it indicates that it can be so given, as I have argued. In the 
same way, the Spanish law [Las Siete Partidas, Pt. I, tit. 11, law 5] 
requires no more than that the custom be established with the consent 
of the prince. With this principle our theory is in agreement, and the 
law does not say that knowledge or personal consent of the prince is 
always necessary. If this law [, i.e. Las Siete Partidas,] had decreed that 
the consent of the prince must be of the latter kind, the law of Spain 
would have been a particular kind of law, and not one demanded by the 
nature of things, nor of the general type of law. 
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The argument from reason for the contrary opinion serves only to 
prove the first member of our assertion, and to confirm the last. Nor 
does it hold against our second member, since in that part of our asser- 
tion we also say that the authority of the prince is a cause in the estab- 
lishment of prescriptive custom, and that it does, through the medium 
of the prince’s law, give validity to such custom. 

CHAPTER XIV 

WHAT' SORT OF CUSTOM HAS THE EFFECT OF ESTABLISHING 
UNWRITTEN LAW f 

1. We have discussed the essence and the causes of custom; now it 
remains for us to speak of its effects. For although we have, in passing, 
touched upon some of them, we must, to make our doctrine serviceable, 
apply these principles which have been set forth in a general way to the 
several effects. 

Four effects are usually attributed to custom: namely, the estab- 
Four effects of lishment, the interpretation, the confirmation, and 
custom. the abrogation of law. To these are reduced all other 

conceivable effects of custom. We shall, however, pass over the third 
one of these, because its effect is not so much one of law as one of fact; 
for a custom which is said to confirm law is derived from law itself, and 
828 so it does not confirm law by the introduction or the addition of new law 
beyond the written law, as explained above (Bk. VII, chap, ii, supra , p. 
450). Hence, it confirms a law by the fact merely that it either brings 
men more readily to the observance or knowledge thereof by increasing 
in some way its authority and man’s sense of its value; or, at least, by- 
guarding the law against revocation and (as it were) keeping it from the 
influence of a contrary custom, and so preserving it from the abrogation 
which might be effected by such a custom. I have discussed this effect 
also, supra (Bk. I, chap, xi), 1 nor is there need for us to add here to the 
further remarks on this matter, given in Books Three 2 and Four, 1 m 
our discussion of the acceptance of human law. 

The second effect, however — namely-, the interpretation of law— 
inasmuch as it can pertain to law, is, as I shall show, J included under 
the first effect. Thus, the two remaining effects alone need to be ex- 
plained, and we shall speak of the first one in the present Chapter, and 
of the last in a later Chapter. + 

2. The first effect, then, of legitimate custom, is to establish un- 
written law where neither written nor traditional law exists. I repeat 
‘where no written [. . .] law exists’ because if there precedes, in point of 

1 [Not included m these Selections — Tr.] 

2 [Only Chapters i-iv and xxxn-xxxm of this Book are included m these Selections — Tr ] 

1 | In Chapter xvn of the present Book,— T r.J 4 [Chapter xvm of this Book — Tr ] 

1569 74- 4 . c 
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time, a written law in conformity with custom, and if the custom grows 
out of this law, then the custom does not, as I have said, establish law. 
If, however, a law contrary to the custom exists first, then such a law 
must first be abolished, as I shall prove in the following Chapters. Our 
assertion, therefore, applies properly to custom which is outside law, 1 
one, namely, that is neither forbidden nor prescribed by a legal rule. 

I have added also, ‘ [. . .] nor traditional law exists’, since not every 
unwritten law is a law of custom : that only is such which has its origin 
in the general conduct and usages of a people. For sometimes, although 
it may not be written, the law may derive its origin from the prince 
himself, or from the [ruling] prelate, who enjoins, at least orally, that 
a precept of a general and enduring nature shall be law; and that law 
may be preserved subsequently, solely through the usage and tradition 
of his subjects. This will also be unwritten law, but it will be the 
unwritten law of tradition, not of custom. Of this character are many 
laws of the Church, which are in force through tradition, as I have 
indicated, supra (Chapter ii, p. 450). 

It is necessary, therefore, in order that a custom of fact may intro- 
duce that form of unwritten law which is called the law of custom, that 
there be previously in existence no law [on the matter in question] laid 
down by the superior either in written or in oral form. Thus defined, 
our assertion on this point is certain. 

This doctrine is found in both canon and civil law ( Digest , 
1. iii. 32 et seq ., and Code, VIII. lii, in entirety, and the whole title 
of Decretals, I. iv, and of Sext , Bk. I, tit. iv). It is assumed in Sext 
(Bk. I, tit. 11, chap, i), and in Decretum (Pt, I, dist. 1, can. v, and Pt. I, 
dist. viii, can. vii). Again, it appears throughout Decretum, Pt. I, dist. 

xi, where in canon vii, Augustine, Letters, lxxxvi is cited; again in 

Augustme. Decretum, Pt. I, dist. xn, can. xi where [Augustine,] Letters, cxviii, 

chap, ii is cited; and Tertullian ( On the Soldiers’ Chaplet, Chap, iv) 

Tertuihan. says that, ‘custom is received as law even in the civil law when the 

latter is wanting’. 2 

The Doctors in theology are in accord upon this point, as well as 
the jurists of both canon and civil law, and it is the general teaching 
of the Church, respecting which doubt is not permissible. 

3. The ground in reason for this assertion may be given as follows: 
Proof of the asser- in a legitimate custom, all the elements essential for 
tlon ' the establishment of a true precept or law can be 

present; therefore, it is able to establish law. The minor premiss is 
proved first by the fact that three or four elements are necessary and 
sufficient for law: namely, fitness of subject-matter, power, and will 

1 [The reader will remember that customs are, unta, cottlra, or praeter legem, l e m accordance with, 
contrary to, and outside law. 1 1 is the last kind that is neither prevented nor forbidden by any existing 
law —Reviser.] 

z [Tertullian has cum deficit lex — Reviser ] 
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sufficiently manifested externally; and all of these can be present in 
this kind of custom. 

The fitness of subject-matter in this case is evident, for the 
custom in question should be reasonable; but it will be such in relation 
to this effect, provided its subject-matter is not opposed to natural or 
divine law, and if it is useful for the general welfare, and not excessively 
onerous, or a deviation from the general mode of upright living; and 
finally, it should be such that a written law enacted in this matter 
would be just, as I have stated in a previous Chapter (Bk. VII, chap, iii 
supra , p. 455). In respect of subject-matter, therefore, a reasonable 
custom has a fitness for the establishment of law. 

Whence, the gravity of the law will be in proportion to that of its 
subject-matter: for if its matter is serious, the precept will be a grave 
one, binding under pain of mortal sin; if, however, the matter is not 
thus serious, the law will be law only in a limited sense, imposing a 
light obligation. Again, if the subject-matter pertains to spiritual wel- 
fare, the custom will belong to the ecclesiastical jurisdiction; but if it 
relates to temporal good, it will pertain to the civil jurisdiction, as I 
pointed out above. Finally, as touching this element of subject-matter, 
the custom will preserve in all respects an analogy with the written law. 

4. On the second element necessary for law, it is evident from the 
Authority requisite discussion of the preceding Chapter that power is not 
for the validity of lacking for the establishment of this kind of custom 
a custom. For a legitimate custom proceeds either from a free 

people, and hence from one having supreme power, and, therefore, the 
power of enacting law; or from one having a pastor or prince by whom 
it is governed. In this latter case, if a legitimate custom is thought of 
— as it should be — as proceeding not from a people regarded apart from 
its sovereign, but from the people jointly with its head, and displaying 
in some sufficient way his influence, either by his having given the 
people the power to make its own municipal laws or statutes, or by his 
approval of the custom, an approval given either by law itself [cf. Chap- 
829 ter xiii, this Book], or by his proved tacit will, then in a people thus 
conjoined with its head there resides sufficient power to make laws, as 
is evident. Therefore, . . . 

It is usual to inquire at this point, whether one family can estab- 
lish a custom through a continuous succession, and m so far as the 
family is regarded as perpetual. But I have just stated above that a true 
custom is not established by a private family. Hence, even if a family 
remains always m existence, the fact is of no importance, because a 
custom never can originate from that source, nor, therefore, can it be 
continued in existence. Again in the Ninth Chapter of Book One ol 
this treatise, 1 it was proved that one family has neither the authority 

1 [This is found m Chapter vi of Book f, supm, p 7 3 — Tr ] 
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to make law, nor the capacity to receive law, save by way of privilege. 
Hence, it cannot introduce law by its own custom, even though it may 
acquire a privilege, as I shall state below. Rochus ( De Consuetudine, 
Sect. 4, nos. 6 [nos. 62] et seq.) has much to say on this matter, as has 
Antonio Gabrieli ([ Communes Conclusiones,'] Bk. VI, tit. De Consuetudine , 
concl. 5). 

5. The same conclusion holds with regard to [the third element 
of the will requisite for tlle enactment of law,] the element of will. For, 
for the establish, in free peoples, it is to be supposed that the greater 
ment of custom. num ber of the people and the magistracy concur 
voluntarily in a custom. In other communities, the consent of the 
prince, expressed in one or other of the modes we have spoken of, is 
added to the will of the people or to that of the greater number. Thus, 
always, there concurs [in the introduction of custom] the sufficient will 
of one who has the power of making law. 

We need only note at this point that although the will of the 
prince or that of the prelate is the principal one in this matter, never- 
theless, m a certain sense, more depends upon the will of the people. 
The reason is that it is to the will of the people that the prince (so 
to speak) conforms by granting that people permission (as it were) to 
introduce such legal custom as it may wish; or by approving of the 
popular intention, or confirming it. 

Therefore, in respect of this effect, it is of the first importance to 
note that it is not enough that certain acts on the part of the people 
are frequently performed, from which results a custom of fact; but 
that it is essential that this very custom be intended by them; so that 
the acts are thus repeated to establish that custom for the common 
good, or for the integrity of religion, or for some like virtue which it 
contains. This is explicitly taught by the Glosses and the Doctors to be 
cited forthwith. 

We have shown above that this last factor is of the essence of 
custom: since a custom cannot be voluntary except in so far as it is 
intended. This can also be shown from the nature of law; for it is of 
the essence of law, that its enactment be intended by the sovereign. 
But whatever is of the essence of law in general, or of positive law [in 
particular], is of the essence of legal custom also; for what is of the 
essence of the genus must be included in the species. It is on the ground 
of the truth of this principle that I advise that attentive thought be 
,, . , „ . . given as to whether the customs in question are in- 

importance to note tended as such, or whether they come into being m 
whether the custom som e other way; for if the customs come into exis- 
tence m the latter fashion, they are not properly legal 
customs carrying a binding obligation of law. Thus, there is a general 
custom that sleep intervenes between the evening meal and holy com- 
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munion : this, however, 1 was not intended in itself, but arose out of the 
ordinary habits of men’s lives. Whence this sort of custom, as I have 
elsewhere remarked, does not establish any obligation. 

6. Furthermore, not only an intention to establish a custom of fact 

What must be the f but ak ° 0ne t0 make 3 le g al CUSt0m - 0r 

character of the will (what is the same thing) to establish a custom that is 

to^estabhsh a cus- binding. For these two sorts of custom are quite 
different in character; since a custom can be directly 
intended, and yet intended not as binding, but to be observed out of 
devotion, and as a matter of perfection. This is evidently the case with 
personal and private customs, but the same can be true even of the 
customs of a whole people. Thus, there prevails among Christian 
peoples the custom of paying honour to the Blessed Virgin at the sound 
of the evening bell, 2 which is practised out of devotion only, and not 
under obligation. Bellarmine (De Romano Pontijice, Bk. IV, chap, xviii) 
held that many of the customs observed among Christian peoples are 
of such a character ; that, for instance, of receiving [on the forehead] the 
blest ashes on the first day of Lent, and that of receiving a palm on 
Palm Sunday, and of taking holy water at the door of the church. Such 
also is the custom among many peoples of going to church at daybreak, 
as is also the practice of hearing Mass for devotional reasons on days that 
are not holy days of obligation, and such also is the custom, on feast- 
days, of not taking breakfast before Mass. These customs, and others like 
them, even though they are practised by a majority of the people as a 
matter of devotion, establish no obligation in law. Indeed, Soto (De Soto. 
lustitia , Bk. IX, qu. hi, art. i) includes in this class even the custom 
of presenting offerings at the church for [Masses for] the dead on All 
Souls’ Day; and this is also probably true of other voluntary offerings, 
except when the church shall have obtained a prescriptive right to such 
donations, as I have stated in my treatise on religion (De Religione, Tr. 

I, bk. ii, chap, v [Tr. II, bk. i, chap, v]). 3 I have noted there, with 
Cajetan and Soto, that an examination must be made of the intention Gijeun. Soto, 
with which the customs were introduced, for if they begin from a 
motive of devotion, and continue as such, they do not establish a true 
[legal] custom. 

830 7 Hence, the Gloss (on Decretum, Pt. I, dist vm, can. vn), says 

that for a [legal] custom it is essential that it be observed with the 
will and intention that ‘ it become a law for posterity ’. The same state- 
ment is repeated in another Gloss (on De Co?isuetudine), on which Gloss. 
Abbas [, i.e. Panormitanus,] also, comments (ibid., no. 17) to the same Abbas 

1 [Reading at for ad.— REVISER ] 

2 [1 e the Angelas The custom was to sound the bell half .ui hour after sunset this vas c.ilkd the 
L\enmg Ave or the Angelus, from the opuimg word of the salutation, Angelas Domini nuntiavd Manat 
—Reviser ] 

J [Not included in these Selections. — Tr.] 
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effect: ‘'that it [, i.e. the factual custom,] must be observed with the 
intention of establishing a [legal] custom.’ Rochus Curtius sets forth 
the same view thereon at length ( De Consuetudine , Sect. 14, no. 36), and 
cites the authority of other writers for his opinion. 

The reason on which this opinion is founded is also clear : the acts 
of those observing the custom cannot have an effect not included in 
their intention. Again, it is of the essence of law that it is made 
to bind those subject to it. Likewise, no one puts himself under a 
strict obligation unintentionally, as is clear in the case of a vow, or of a 
promise. And although a people that lives under a superior may seem 
to bind itself not by a custom, but rather by unwritten law, and there- 
fore by the will of its sovereign, nevertheless, since the prince does not 
wish to impose a greater obligation through custom than the people 
are willing to bear, an intention on the part of the people to establish, 
in so far as they have power to do so, a true custom and its accompany- 
ing obligation is an essential condition of such a [legal] custom. 

8. Finally, the evidence of this will and of this obligation is the 
The evidence of a cu stom of fact itself. For thus Julianus asked in his 
will to establish a commentary (in the Digest, I. iii. 32, § 1) : ‘What differ - 
custom ence ( j oeg , lt ma ] ce whether the people declare their will 

by a vote, or by facts and deeds ?’ Other laws are of the same tenor. 
Lastly, the custom [of fact], from common acceptance and as a kind of 
natural token, has come to be received as evidence sufficient to indi- 
cate such a will of the people, when it has been continued for an 
adequate time, and by a sufficient frequency of actions. A special 
difficulty, however, respecting this intention and its tokens, we have 
not touched upon here, since we shall be able to do so to better advan- 
tage in the following Chapters. 


CHAPTER XV 

HOW LONG MUST CUSTOM ENDURE IN ORDER TO SUFFICE FOR 
THE ESTABLISHMENT OF LAW ? 

i. In the preceding Chapters, we have sufficiently discussed the 
number and frequency of the acts adequate for a custom, and now it 
Of the time required remains on ly to speak of the length of time necessary 
for the establish- for the same. For although we have pointed out 
ment of a custom. t j lat one sort Q f custom is established by prescription, 
and there is another that is not so established, we have not explained 
in what way these types of custom suffice for the establishment of law; 
nor how much time each requires for that effect. We must, then, take 
up these points in the present Chapter. 
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2. In the first place, it is certain that a prescriptive custom is suffi- 

cient of itself for the introduction of law. This is clearly 
tom^of kself suffi- inferred from the Decretals (Bk. I, tit. iv, chap, xi), as 
cient to establish I have explained in a former Chapter, in accordance with 
the common teaching of the Doctors cited therein. 

But as to the time that is necessary for such prescription, there 
_ „ . . are various opinions. Some ancient writers demanded 

First opinion. . • i 1 i r ■ 1 , • ... 

an immemorial length 01 time; but this opinion is 
without adequate basis, and has been abandoned as obsolete. 

Others require a space of forty years in the case of a canonical 
custom, as did Hostiensis (in Summa , on Decretals, Bk. I, 
rubric iv, § Obtentum [, no. 3]). But this rule has appli- 
cation to those customs which are contrary to law, not to those which 
are outside law. 

Whence, for the latter sort of custom, ten years is held to be neces- 
True mion A sal 7 and sufficient, even where canonical subject-matter 

period 0 often’ years is concerned. This was the teaching of the Glosses 
sufficient* and referred to above, and that of Bartolus, Panormitanus, 
Rochus, and others in passages frequently cited. The 
same is held by Covarruvias ( Variarum Resoluhonum, Bk. I, chap, xvii, 
no. 8, § Quarto), who refers to these and other writers, and Navarrus (in 
Suvimariumde Consuetudwe , Consil. I, chap, xiii, no. 19). 

The proof of the first part of our assertion is that the laws declare 
that a custom which is ancient, or of long standing, is sufficient to 
establish a legal rule; and ten years are necessary and sufficient for a 
custom to be termed ancient and of long standing. Therefore, . . . 

The premisses of this argument call for no further proof here, since 
we have dealt with them in an earlier passage. 1 

The proof of the second part of our assertion is that the custom 
in question is not contrary to law, but is, as we assume, outside of law. 
But we know from the matter of prescriptions that for those prescrip- 
tions which are not contrary to law, no more time is required in the 
canon than m the civil law for establishing the prescription; and m 
respect of this condition of the time requisite, a prescriptive custom 
follows the mode of a prescription, as I have said above Therelore, . . . 

3. I note, however, that the phrase ‘a long time’ is not, in the eye 

A of the law, a single, fixed measure of years [, but one 

that varies]: when the parties to the prescription are 
present, ten years, and when they are absent, twenty years 2 ( Institutes , 
II. vi, § 1 [II. vi, Pref.]), Nevertheless, the above-cited Doctors make 

1 [Sufi a, Chap, vui. — Tr ] 

2 [This was the rule of Justinian regarding real estate, whu.li was acquired ‘by possesion for a long 
ume, that is, after ten jeurs, where the parties are present, and after twenty, where the\ are absent’. 
It was pruvided that personal propertv, however, should be 'acquired by use for three years’ (Institutes, 
II vi)— T r] 


Glosses. 

Rochus. 

Navarrus 
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no distinction between a prescriptive custom when parties are present 
and such a custom when they are absent; they do not, that is, require 
twenty years for the latter, and ten, for the former, but lay down the 
Bartolus. absolute requirement of ten years in all cases. Indeed, Bartolus (on 
Digest , I. iii. 32, in Repetition, no. 14) expressly states that in the 
present matter, that distinction is not to be made, for the reason that 
‘ “absent parties” can have no place here, since the people (as a whole) 
are always present, even if some of them are absent’. In these words, 
he indicates that this kind of custom is not obtained by prescription 
against people of other countries, but is established among the citizens 
themselves, who must be present at least in the majority, since, as we 831 
have said above, they must have knowledge of it, if the custom is to 
Gregory be valid. Gregory Lopez ([on Las Siete Partidas ,] Pt. I, tit. n, law 5, 
Burgos de Paz. gloss 4 [gloss 5, glossa a]) and Burgos de Paz (Law i, Taun., no. 207) 
subscribe to this opinion. 

But this reasoning does not seem to be altogether adequate; since, 
as I have said in an earlier passage, this custom, in its own way, is 
acquired by prescription against the prince, and he may be absent or 
present, and so in respect to him the prescription of this custom ought 
to require a length of time in proportion to that of a true prescrip- 
tion. Therefore, when the prince is absent, a period of twenty years 
ought to be necessary. 

4. For this reason, other authors think that this distinction ought 
to apply also in the matter of our present inquiry. This is the view of 

Sylvester. whether the dis Sylvester (word consuetudo, Qu. 2), and it is recorded 

tinction above " by Hostiensis (in Summa, on Decretals, Bk. I, rubric 

made should apply ; v no< jq e states in this passage that some of 
in the present case. , . i i 1 ■ ■ j , 

the canonists also held this opinion, and that many 

jurists take the same view with regard to civil customs; and refers 

Azo. [in particular] to Azo (in Summa on rubric of Code , VIII. Iii). And 

in the aforesaid Las Siete Partidas (Pt. I, tit. 11, law 5) this distinction 

is set down, together with the statement that custom is established 

through usage by the people during a period of ten or twenty years. 

On the ground of this law, certain writers hold that at least in Spain — 

because of this special law — such a distinction must be made. They 

argue that since the distinction in question is not unsuitable or useless, 

and does no more than require a custom of ten years in the case of 

present parties, and twenty years in the case of absent ones, this opinion 

is tenable, with regard to this part of the matter. 

5. Nevertheless, I hold that ten years is in all cases sufficient for a 

_ „„ custom to be held as establishing law and as being 

dent time for the validated by prescription. 

establishment of a The fi rs t p roo f i s that drawn from the common 
teaching on this matter, which, not without reason, 
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omits the use of that distinction in the case of prescriptive custom, 
although it is invoked m the cases of prescription properly so called. 
The same teaching I find in our Molina ( De Iustitia , Tr. II, disp. 77), 
by comparing that disputation (77) with those that precede it and deal 
with the time requisite for true prescription in various matters. 

A second proof is the way in which custom is [in practice] accepted 
so that no account need be taken of the presence or absence of the 
prince in order to establish a custom by prescription in opposition to a 
law, a principle admitted by all. I use the words ho establish a custom 
by prescription’, because as I say below, the absence or presence of the 
prince may be of great importance in regard to other effects ofnon- 
prescriptive custom, and this, not that it is important in itself, but 
for the reason that his knowledge of the custom may be more readily 
and more certainly presumed when he is present than when he is absent. 

A third and excellent proof is drawn from this last note. It is not re- 
quired in custom of the latter sort that it be established by prescription 
with any reference to the prince, save to the extent that he is ignorant 
of the custom, or can be supposed to be ignorant of it; therefore, the 
presence of the prince or his absence is of no importance in settling the 
question of whether this custom may be established by prescription 
within such and such a time. For if the prince himself is acquainted 
with the custom, whether he is present or absent, the prescription is 
not necessary, as I say below. If, however, he is ignorant thereof, it is 
of no consequence that he be present, since although he be present in 
body, he is not so in mind, and hence the prescription will be estab- 
lished in as short a time against an absent person, as against one who 
is not aware of it, since such a person in either case is absent. 

6. One may object that, in regard to a prince who is present, the 
presumption is that he can more easily have knowledge of a custom, 
An ob'ection and hence a s h° rter time ought to be sufficient for his 
gaming such knowledge. Again, it that proof [set forth 
above, to which objection is here made,] were valid, it would be more 
true to say that a period of twenty years is always necessary, since this 
prescription is always against a person formally absent, that is, against 
one who is unaware [of the custom]. 

My reply to the first part of the above objection, is that in this 
kind of prescription attention is to be paid not to the ease or difficulty 
, , in the acquisition of knowledge of the custom on the 

The solution , 1 , , ° . r , 

part of the prince, but to the necessity of the common 
good which is served by the prescription. For it is very expedient for 
the general welfare that the people observe customs that are reasonable 
and confirmed by sufficient usage, and to this end it is fitting in the 
highest degree that such customs have the binding power of law. 
Prudent men, therefore, realizing this need, hold that a period of ten 
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years is sufficient [to establish, a legal custom], irrespective of the pre- 
sence or absence of the prince. 

The ground in reason in this case is that a custom of this sort is of 
itself adequately confirmed, and the time allowed for its introduction 
is ample, in any case, for the prince to have knowledge of it, if he wishes 
to do so ; a greater or lesser ease [in his obtaining such knowledge] would 
seem to be of no importance. And this is the more true because, in the 
prescription of a custom, the prince is not to be considered as having 
a will in opposition to the movement, especially with regard to this 
effect of bringing in an obligation not contrary to his law; he is not, 
that is, in the situation of the owner of a thing against whom a prescrip- 
tion is acquired. The reason is that the bringing in of this obligation 
is in no way prejudicial to the prince, nor is it counter to his juris- 
diction, since it is an outgrowth of his law and useful for good govern- 
ment, Thus the character of this custom is not that of prescriptions in 832 
other subject-matters. 

And so we answer the second part of the objection by denying the 
conclusion. For, since the laws lay down no distinction on this point, 
but demand only a ‘long-continued’ custom, the shortest period within 
the meaning of the phrase ‘a long time’, is to be understood here. And 
this for two reasons : because this is the more favourable interpretation 
and the one to be followed where there is question of the common good; 
and because, in respect of prescriptive custom, it is only the ignorance 
of the prince, whether he is absent or present, that is to be taken 
into account. This is not true of prescription properly so-called, for 
the same length of time suffices, other things being equal, whether the 
owner of the thing has knowledge of the usage of the person acquiring 
the prescriptive right or not. 1 

7. We need not consider at length the views of the authors cited 

The contrary for the opposite opinion. They are, in the first place, 

opinion of some relatively few in number ; and again, even of these, 

Doctors does not J , , , , 7 .. • 1 1 

affect this reason- some authors are probably discussing not legal custom 

in & alone but custom in general, as it includes that by 

which prescriptions are acquired. This, as I have remarked before, is 

Sylvester. the common practice of jurists. Certainly, it is the practice of Sylvester 

in his discussion on the word consuetudo, and of other summists and 

jurists — as will be clear to any reader of their works. It is for this reason 

that they discuss custom under this distinction, and not because they 

believe it should be applied to every kind of custom, even to custom in 

regard to moral acts. 

It was in this sense, perhaps, that King Alphonso spoke m law 5 
[of Las Siete Partidas, Pt. I, tit.n]. But this also bears, as I shall indicate 
in the next Chapter, another interpretation. Or, if he wished to intro- 

1 [In ordinary prescriptions, however, the consideration of presence or absence of the owner of the 
thing is important.— T r ] 
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duce new law and to approve the opinion of Azo — whose works are 
said to have been the source of the laws of Las Siete Partidas — then 
that special law was, in my opinion, brought in not by custom, even in 
Spain [, but by enactment of the king]. 

8. It remains for us to discuss custom that is not validated by 
prescription. For sometimes such custom can suffice to establish law; 
and consequently it is possible that this result may be effected in a 
shorter period than ten years, in cases where a knowledge of the custom 
on the part of the prince is present. This was the opinion of Antonio 
de Butrio (De Consuetudine, Chap, xi), St. Antoninus, Sylvester, 
Angelus de Clavasio and others who agree with him, as tve shall see 
when we discuss a similar question in a following Chapter. For these 
writers distinguish between a prince who is aware of, and one ignorant 
of, a line of conduct of the people ; and they hold that a shorter time is 
required when the prince knows of the custom than when the opposite 
is true. But a custom of ten years is sufficient to establish law, even 
when the prince has no acquaintance with the custom : hence, a shorter 
time will suffice for that effect when he has knowledge thereof. But a 
prescriptive custom is not established in a period shorter than ten years. 
Hence, a non-prescriptive custom, which is known to the prince, can 
introduce a rule of law. Thus, we see the occasion when a prescription 
is required, namely, when the prince is ignorant of the custom ; also, 
when a prescriptive custom is not necessary, that is, when the prince is 
aware of the custom. The reason for this distinction is that although 
the laws say that a custom of long standing is sufficient, they never state 
that one of a shorter period is not sufficient. 

And, to take another ground, a custom of a shorter period will, in 
the nature of things, suffice for this effect, if the prince is aware of the 
custom. The reason is that under these conditions a custom of shorter 
duration can reveal adequately the consent of both the prince and the 
people, as appears evident. Therefore, a non-prescriptive custom may 
be sufficient, since the sole requirement is that there shall exist adequate 
evidence of the will of the legislator. And this is the difference that 
marks these two kinds of custom : that a prescriptive custom establishes 
a legal rule, not because it is evidence of a fresh consent ol the prince, 
but because it includes all the elements required by law, in which a 
previous will of the sovereign is included. For it, therefore, no new 
knowledge of the custom on the part ol the prince is called for, nor is 
the consideration of the possibility of his having such knowledge 
relevant here. But a non-prescriptive custom can operate only as a 
token of his will and as a sign of a fresh consent on his part ; and this 
may be given to a custom of shorter duration, of which the prince has 
knowledge. It is self-evident that there never can be any evidence of 
such will and consent on the part of a sovereign ignorant of such a custom. 


Antonio de 
Butno. 

St. Antoninus. 
Sylvester. 
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9. But the question may be urged, what period of time under ten 
years is adequate for the establishment of a custom of this kind? My 
The term of observ- reply is that a definite term cannot be fixed by any 
ance for the vaiida- conclusive reasoning, both because the law is silent 
les” than ten °y ears on this point, and because this signification [of con- 
is not a fixed one. sent] — since it is expressed through facts — depends 
upon inferences which are not equally valid in the case of all customs. 
And so the evidence of the prince’s consent can be adequately mani- 
fested in a shorter period in the case of some customs, than in that of 
others. For some customs are made up of actions which are repeated 
more frequently, and are of a character more general and more public 
than is the case with others; and so, other things being equal, in the 
case of those customs, the fact of the sovereign’s knowledge will be 
more speedily established, and thus — if he voluntarily tolerates the 
custom — evidence of his tacit consent is given. 

Again, for establishing a presumption of the prince’s consent in 
such cases, his presence or absence may be factors of great importance : for 
he is presumed to know what happens in a locality in which he is present, 833 
but not what is done in his absence, unless other proofs are available. 

Furthermore, for calculating the probabilities in the case of a 
Evidence of proof custom of this kind, certain considerations brought 
of custom. forward in our discussion of judicial acts 1 may be of 

use. Thus, especially, a decision handed down in favour of a custom, 
if it be published and confirmed by the sovereign prince, would be 
fully sufficient evidence of his consent. Indeed, even if that opinion 
were known as having been given by a judge of a lower court, and were 
tolerated, it would be of no slight force as evidence. 

Likewise, a judicial decision by any prudent judge at all may, of 
itself, give authority to the custom, since it is possible for the decision 
to be a just one, in view of a custom that is not prescriptive. The reason 
is that since the establishment of such a custom does not call for a fixed 
length of time, but depends rather upon certain probabilities in the 
situation, a decision in favour of the custom may be given on grounds 
of prudence and of the probabilities of the case, and so the custom, 
although it has not been validated by prescription, .is held to be ade- 
quate [for the bringing in of law], on the ground that it is an adequate 
indication of the will of the prince and of the people. Whence, although 
such a decision is in itself not absolutely necessary for the validity of 
the custom in question — because this validity is itself assumed as the 
ground of the decision, and is but declared by it, as we have argued 
above in a similar case — nevertheless, if such a decision has at some time 
been delivered, it confirms in a high degree the probable validity of 
the custom. And if it be many times repeated, a strong moral certitude 

1 [See Chap, xi of this Book, sup) a, p. 534 at seq.—' Tr.] 



Chap. XV] Length of Lime needed to Establish Custom 


573 


A doubt 


will exist m favour of the custom, for it will have been greatly confirmed 
by the testimonies of prudent men. 

Finally, we can apply to custom of this sort the opinion of Soto and 
In what sense the other writers [supra, p. 508], who say that the length 
opinion of Soto is to of time necessary for the establishment of custom 
be applied here. must bedetermined by the judgmentofprudent minds, 
at least, when it is a question of interpreting the mind of the prince and 
of the people. The authority of the writers can, therefore, be cited in 
support of this part of our argument, for they clearly assume that a non- 
prescriptive custom can have the force of introducing a rule of law, 

10. One difficulty arises, however, from the foregoing discussion: 
a custom of fact can never, it would seem, be a satisfactory indication 

of the will of the prince and of the people. For, as 
has been said, a custom ought to arise out of an in- 
tention to establish consuetudinary law, and such intention can never 
be sufficiently inferred from a mere repetition of like actions unless 
that intention is expressly declared, since the same acts could be 
repeated in the same manner without that intention. It is to be added, 
as I have noted in my work, De Religions [Tr. II, bk. 1, chap, v], 1 that 
even though a custom may have its origin in a devotional practice, that 
intention can easily be changed later, and the very same actions may 
be done with a purpose of creating an obligation, even if no change is 
evident in the actions themselves. This difficulty is more a practical 
than a speculative one, and it has application as much to a prescriptive 
as to a non-prescriptive custom. 

For a custom will never establish a rule of law by prescription, 
The acts constitut- even if it lasts for a thousand years, unless the fre- 
ing the custom must q ue ncy of the acts arises from the intention of creating 
intention of estab- a legal obligation. Indeed, I think that it is even 
hshing law necessary that the custom be observed with that inten- 

tion during the entire period of ten years, since otherwise, the cus- 
tomary actions cannot be said to concur as an expression of the popular 
consent essential for establishment of the custom by prescription. By 
what test, then, is this intention to be recognized ? 

11. This question is touched upon by Angelus de Clavasio ([Szoh- 
ma, ] word consuetudo , nos. 4 and 5), and he says in effect, that it must 
be decided on the basis of the frequency with which the actions are 
repeated and their number, or the fact that they are of a public 
character and widely known, and done with the consent of the people. 
But these tests and others like them do not solve the difficulty, since 
they may apply not less to a simple custom observed out of a devotional 
or other voluntary reason, than to one observed with the intention of 
establishing a binding rule of consuetudinary law. 

1 [Not included in these Selections — Tr.] 
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Rochus proposes the same doubt ( De Consuetudine , Sect. 4, 
no. 36), when he deals with the seventh requisite for custom, and 
refers the reader to question 6, after the Gloss, namely, to Sect. 5 
from no. 10 onwards. In no. 27 of this Section he again proposes 
the question clearly, and he says merely that in the case of doubt it 
must be judged that each person observing the custom is to be held 
as acting with the intention of introducing a [legal] custom, when he 
does the act as by right, that is, in the belief that he has the right to 
act thus in future. But as to when a person acts, as though exercising a 
right, Rochus says this must be determined from the nature of the acts. 
Thus, if the acts are of the sort that are usually done out of pure friend- 
ship — as dining in the house of a friend — even if they are repeated many 
times, they are not regarded as done with the intention of establishing 
a right ; the case is otherwise, however, with regard to actions which 
are wont to postulate a right. For this opinion, Rochus cites many 
Doctors. 

But, in the first place, that rule, this method of interpretation, and 
these examples, seem to have reference rather to custom in virtue of 
which a prescriptive right is acquired, than to legal custom. For in the 
first case, the party observing the custom is presumed, when a doubt is to 
be settled, to be seeking or exercising his own right, because that right 
is useful or favourable to himself; but why, in the case of legal custom, 
is it to be presumed that any one in doubt would wish to establish a 
rule of consuetudinary law which is burdensome and inconvenient to 
himself? Again, in the present subject-matter, the nature of the actions 
cannot be used as a test of the probable intention of the agents; for the 
same acts are, from their very nature, such as may be performed, either 
out of devotion, or as a following of a counsel [of perfection], or as the 
fulfilment of a precept — as are evidently the making of offerings in the 
church, or fasting, or the observance of feasts [of the Church year], 
and the like. 

12. Finally, the same question is propounded by Peter of Ravenna 834 
(Tr. De Consuetudine, Sect, 1, no. 15). His sole reply is to appeal to 
those points of doctrine concerning the prescription of incorporeal 
rights, which are treated by Innocent [IV] (on Decretals , Bk. I, tit. v, 
chap, iii, and other places), and by Bartolus and others. All these 
writers have in mind prescription properly so-called, in which it 
is easier to discern whether a usage is one of law or simply one 
of permission, in which, in case of doubt, the party using the pre- 
scription is presumed to intend possessing the right of ownership, or 
of the servitude, or the like. But this does not hold in the matter at 
present in question — for the reason we have already given. 

We must note also that the authors cited treat especially of the 
proof of a custom in the external forum ; we, however, are dealing with 
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the forum of conscience. In that forum a judgment on a prescription 
A distinction to and on its usage is more easily arrived at. The reason 
be noted. is as follows : the one who establishes a prescriptive 

right is either a private individual, in which case he will be the witness 
of his own intention, or else some community, in which case the 
judgment of the conscience rests not upon the community as such, but 
upon individual members thereof; however, the individuals, in turn, 
can and ought, in conscience, to presume the right on behalf of the 
community, as is clear from the reasons we have already given. A 
legal custom, however, always depends upon the intention of the people 
as a whole, and individuals are, therefore, not bound to presume an 
intention of establishing a legal precept ; and this because such a precept 
is not favourable, but burdensome to the community. 

13. I say, then, that it is not easy to judge of the obligation of 
a precept established through a custom, and that in a case of doubt, 
other things being equal, it is wiser to incline to the 
judgment that the custom is observed rather out of 
devotion, or rectitude, or perfection, than for the pur- 
pose of establishing a legal obligation. It is a general 
rule that, in a case of doubt, no one is presumed as 
willing to be bound, as I have noted in the treatise 
on the matter of vows. 1 Again, it is not expedient that precepts be 
multiplied where they are not morally certain, or at least not highly 
probable. 

I note further that judgment as to the manner of introduction 
of a custom, and the intention with which it has been introduced, must 
be left to the discretion of prudent minds; and that 
no more definite rule can be laid down here, since the 
law makes no disposition in this matter, and the sub- 
ject is in itself elusive and obscure, as the difficulty 
we have just discussed shows. 

However, in any inquiry as to the intention with which a custom 
is established, the following criteria will be of assistance. 

First, if the custom is of long standing, and has to do with matters 
„ , onerous and difficult, and if, finallv, the custom is 

First criterion. , , , , . ' , , 

observed by the major part of the people — since the 
people do not commonly agree in the performance of acts of this sort 
save when they feel an obligation to do so — we have sound evidence 
that the people then are led [to act as they do] from a sense of obligation 
that is already established or is being established by it. 

Secondly, if prudent and conscientious men think ill of those who 
do not observe the custom, or if the people generally 
scandalized at non-observance of it, we have 


When there is a 
doubt, a custom 
should be regarded 
as one of devotion, 
or of rectitude, 
rather than as a 
legally binding rule 


The mode and in- 
tention with which 
ras been 

. — is to be 

left to the judgment 
of a prudent man 


Second criterion. 


are 


[Not included in these Selections. — Tk j 
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another strong indication of an intention on the part of the people 
to introduce consuetudinary law. 

Thirdly, if the prelates or the governors of the realm gravely 
censure and punish those who do not follow the cus- 
tom, that also is no slight indication. 

Four tlily, if the subject-matter of the custom is evidently of itself 
of such advantage to the state that it may be prudently 
held that the binding force of the custom is highly 
expedient for the general welfare, the presumption is admissible, in a 
case of doubt, that the custom has been deliberately introduced. 


Third criterion. 


Fourth criterion. 


CHAPTER XVI 

CONCERNING THE CAUSES AND EFFECTS OF UNWRITTEN LAW 
INTRODUCED THROUGH CUSTOM 

i. Reference to the principles that we have already set forth in 
our discussion of written human laws makes lengthy treatment of our 
present question unnecessary. For it is clear from what we said there 
that, generally speaking, everything which has been set forth concern- 
ing the causes and effects of human law, holds, in due proportion, for 
law introduced through custom, with the exception of such assertions 
as touch upon the material or sensible form of the law, and its promul- 
gation. The reason for this qualification is evident, since this consue- 
tudinary law of winch we are speaking is not essentially different from 
written law, and is so only in the kind of outward expression by which 
in it the will of the legislator is manifested — which expression I call 
the sensible form of that law. For in law, strictly so called, the will 
of the legislator is given outward expression in some form of writing, 
or, at least in an express statement made by him; m consuetudinary 
law, however, neither a written nor an oral expression of that sort has 
place, rather it is manifested in the form of external acts, as has been 
explained. 

It is for this reason that in the case of law [strictly so called] in 
addition to the enactment of the law by the legislator, its promul- 
gation is required; for the enactment of the law is not m itself a public 
expression unless knowledge of it is spread abroad. A custom, on the 
other hand, is itself an outward expression, of its very nature public, 
Custom, as a public known to the people observing it ; and hence it 
token, is its own does not need any other promulgation. The reason 
promulgation. j s? as j s p a ]] p 0 i n t out more fully in a moment, that 
a custom binds only a people which makes use of it, and so there is no 
necessity for any other promulgation or publication. For in order 
that a custom be extended to other peoples, it is necessary that they 835 
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adopt and copy it ; and thus, this imitation will effect among them the 
introduction of a like custom and promulgation. If, however, one 
people adopt the custom of another people, not through a custom of 
its own creation, but through a statute directing the observance among 
them of a custom practised elsewhere, their law will then be not con- 
suetudinary, but written law, and will, as such, require its own form 
and promulgation. 

But in the other causes [that are essential for law], when due pro- 
portion has been observed, there is no difference between these laws 
[, i.e. written and consuetudinary], since, as I have said, their subject- 
matter should be morally good, adapted to the public weal, and finally, 
reasonable. And thus it is clear that reason is (as it were) the soul of 
both kinds of law, and that both are chiefly dependent upon the will 
of the prince who possesses the power of legislation; a power which is, 
in the case of each kind of law, the true efficient cause, as the will [of 
the prince] is (so to speak) the substantial form. 1 

2. In the same way, we can deal with the effects [of consuetudinary 

•„ . , law]. For custom is, of its own virtue, binding in 

tom may be inferred conscience, since it is true law ( Decretum , rt. I, dist. 
discussion f° regoing XI > can - vii). This is the common teaching of the 
" ! r " Doctors, as may be seen in Felinus (on Decretals , Bk. 

IV, tit. i, chap, i [, no. 18]) and in Rochus ( De Co 7 isuetudine, Sect. I, 
nos. 12 and 13), who cites other authorities. So also the obligation ot 
the law of custom will be serious or light according to the character 
of the subject-matter, unless the will of the people to the contrary is 
manifest on this point ; for, in this respect, all the principles that have 
been set forth on the obligation of human law in written form can be 
applied as well to legal custom, since they have — with due proportion — 
the same bearing upon it. 

3. But the question may here be asked, whether consuetudinary 
Custom can estab- law can be binding under a penal sanction, that is, 
lish penal law whether it is possible for a custom to establish a 
penal law. This question can be briefly answered in the affirmative, 
since what holds true of law in general, holds true of a penal law as well. 
For what absurdity in reason can be shown in the possibility ot a 
custom binding under a [physical] penalty as well as under [the moral 
one of] guilt ? Indeed, by the very fact that it binds under penalty, it 
makes the transgressor of the custom liable to prenalty; for this liability 
follows naturally from the guilt. So, for a like reason, determination 
of the punishment might be established by the same custom; as, for 
example, that whoever should violate the custom in question could 
be punished in a certain manner. Thus, the penalty would be just, 
being fixed (as it were) by the law of custom. 

1 [That by which a thing is what it is — Tr.] 
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An example in point is at hand in the Decretals (Bk. IV, tit. xi, 
chap, iii), and in the commentaries of Innocent, Abbas [, i.e. Panormi- 
tanus], and others on that Chapter. They are there discussing a custom 
in which one or another non-essential usage in the ritual of the Sacra- 
ment of matrimony is observed, and according to which those who have 
been married otherwise [i.e., without fulfilling the rite] are to be 
separated for a time as a punishment for their previous departure from 
the customary rite. These authorities hold that this custom is in both 
respects a just one, and therefore to be observed. 

Likewise, a custom may, not less than the written law, fix the 
price of some article of merchandise; hence, it may also fix a penalty 
for a crime. This is the general teaching of writers on penal custom, 
as may be seen in Rochus (De Consuetudwe, Sect. 4, nos. 20 et seq,), 
where he cites many others. 

Again, it is my opinion that custom can establish a law of a purely 
A custom can es- P en al character (as it were) by reason of which any- 
tabiish a purely one not observing it may be subject to some punish- 
penai law. ment, even if no guilt is contracted from his act. On 

this point, the same reasoning holds for custom as for written law. In 
that case, however, this sort of custom would seem to be a kind of 
prescription rather than a law; it would seem, that is, to be rather a 
kind of tribute which the state or the prince has, through custom, 
acquired the right to demand under certain conditions. 

It could, finally, be established by a custom that whoever did not 
observe it should be bound in conscience to make reparation, even 
though no punishment followed, and thus the true character of legal 
custom would be preserved. Such customs, however, rarely or never 
occur. 

4. The question is also raised frequently, whether consuetudinary 
law can extend to the effect of invalidating a certain act or contract, 
or of rendering individuals incompetent for the performance of such 
acts. This question is usually treated more explicitly in connexion with 
the mattei of matrimony, as Sanchez shows at length ([ De Sancto 
Matrimonii Sacramento ,] Bk. VII, disp. iv). The principles, however, 
there given are nearly the same as those that apply to other forms of 
contract, as Felinus points out (on Decretals , Bk. IV, tit. 1, chap, i, 
nos. 2 and 3). 

Hence, we assert that a custom forbidding certain actions or 

What is the force of S ivi h§ P e § al 3 form there ^> c an be introduced with 
custom m respect of the intention and will that acts done otherwise shall 
contr!ct? dlt7 ° f a not b e va lid, and that such a custom, if it be reason- 
able and be secured by prescription or have the ex- 
press or tacit approval of the prince, shall have the effect of voiding 
such a contrary act. 
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This is the teaching of many Doctors, to whom Felinus and 
Sanchez refer in the passages above cited, and it is founded upon 
the Decretals (Bk. IV, tit. xi, chap, iii), where (according to the plain 
836 context and the truer interpretation) it is assumed that an ecclesiastical 
custom can introduce a diriment 1 matrimonial impediment, and that 
those who have contracted a marriage in defiance of the custom are 
on all accounts to be separated. The same inference is to be drawn 
from Chapter One of the same Title where [for this effect of a diriment 
impediment] a custom is specially postulated that would cause scandal, 
that is to say, the violation of which would cause scandal, and this 
additional [characteristic] is particularly noted and required by the 
canonists. But, if the custom be of the sort that introduces a diriment 
impediment to a marriage, the violation of it cannot but give rise to 
scandal, and thus scandal is invoked as an indication that such a custom 
obtains. 

omsSisrejected! ^ disapprove, therefore, of the assertion of certain 
canonists, that in the foregoing and in similar cases this 
effect arises more from the necessity of avoiding scandal than from 
[the legal force of] the custom. For true marriages are not dissolved 
in order to avoid scandal, nor could the circumstance of scandal void 
a marriage, unless an impediment were assumed, or a voiding law had 
been introduced by custom. 

5. A similar inference can be drawn from the Decretals (Bk. Ill, tit. 
iii, chap, vi), together with the Gloss on the word repugnet which notes Gloss, 
from the text of the law that a person otherwise eligible 2 might through 
custom become ineligible. Thus also the Gloss (on Authentica, Gloss. 
XLVIII, collection v, tit. 3, chap, i, no. 1, word auctore [on Novels, 

XL VII, chap, i, no. 1]) states that by that law the custom can establish 
what is to be the essential form of the contract, so that its non-observ- 
ance invalidates the contract. This opinion is followed by otherwriters, 
who are mentioned by Felinus (referred to above) and also by Rochus Minus 
{De Consuetudme, Chap, xi, sect. 1, no. 10). Other passages are cited Rochus 
by Antonio Gabrieli ([ Communes Conclusiones,] Bk. VI, tit. De Con- Antumo 
suetudine, Concl. 3, especially to no. 4 [no. 8]). ubneh. 

The proof from reason for this assertion is that a custom which 
is reasonable and prescriptive has all those other effects which human 
law can have. Therefore, it has this effect also; since no probable 
reason can be brought forward why custom should not be able to have 
this effect when it can have the others. For just as the will ol the 
prince verbally expressed can produce this effect, so also can his will 
tacitly expressed through custom, as is clear from the reason given in 

1 [A diriment matrimonial impediment in the canon law is one which makes an attempted uurriage 
wholly void — ' Tr.] 

1 [For ahqmrn read uhqtiem —Revises.] 
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the Digest (I. iii. 32). In like manner, we can apply here all the laws that 
speak in a general way of the force of custom and compare it with 
written law; as does the law referred to above ( Decretals , Bk. I, tit. iv, 
chap, xi) in an especially clear manner, as Sanchez rightly proves in the 
passage cited above. For a fuller discussion of the details of this point, 
Sanchez’s work may be consulted. There remains, then, no difficulty 
of any weight which demands our attention here. 

6 . Furthermore, custom is assimilated to law in its effect in 

, , t respect of the persons whom it can bind by its rule: 

tom is to be assimi- for just as a law is binding upon those subject to it, 
lated to law. s0 a p 0 j s custo m; and just as a law is not in force 

outside the territory for which it was enacted, so neither is custom 
[binding except on those for whom it was introduced]. Whence, if a 
custom is a universal one of the whole Church, it binds all Christians 
without distinction; if a custom is that of a single realm or diocese, all 
dwelling there are bound by it; if it is that of a city, all the citizens, 
and they alone, are held to its observance: the same is true in due 
measure of other communities. For it is a general rule that a custom 
of one community is not binding upon another distinct from it, for 
the reason that one community has not the power to give law to 
another, nor does the sovereign give consent thereto. 

So true is this, that even a custom of the city or of the diocese of 
Rome, regarded as Roman, that is, the custom of a particular diocese, 
is not binding upon other churches, because, as such, the Roman dio- 
cese does not act as their superior, except when the Pope commands 
that the [Roman] custom in question be elsewhere observed. This is 
also evident from usage, and is noted by Panormitanus (on Decretals , 
Bk. II, tit. ix, chap, v, at the end), and by Torquemada (on Decretum, 
Pt. I, dist. xi, can. iii), and by Rochus ( De Consuetudtne, Sect. 4, no. 1 8), 
who cites other examples. 

7. An objection can, however, be advanced against our thesis 
An obe tion f rom - the words of Decretals, Bk. IV, tit. xi, chap, iii, 

n 0 J6C 1 in which a certain bishop is ordered, ‘to make inquiry 

about a custom of his metropolitan church, and of other churches in 
his neighbourhood, and diligently to imitate the same. 5 It might be con- 
cluded from these words that a custom of onediocese is bindingmanother, 
and especially that the custom of the metropolitan church is binding 
in suffragan sees. The reason given in the law is that it is a serious 
matter to contemn an ancient custom of the churches of a locality. 

My reply is that this law involves two questions. One is, whether 
Solution the custom of the metropolitan church must be 

observed in suffragan churches. On this question it is 
certain, in the first place, that if a contrary custom is in force in a 
certain diocese, then that custom is to prevail, as all agree, since it 
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prevails also over the common law, as we shall point out in the follow- 
ing Chapter. 

The other is that if a particular diocese follows no custom of its 
own, then the evident conclusion from the above-cited law is that the 
custom of the metropolitan see should be observed in that diocese. 
And this conclusion can be based upon another principle, one accepted 
by many canonists, namely, that a custom of a city is binding upon 
837 subject towns that lie within its territories, if those towns have no 
customs of their own. This is the opinion of Bartolus (on Code, VIII. 
Hi. 2, in Repetit. 2, qu. 36, no. 41), of Antonio de Butrio ( De Consuetu- 
dine , Chap, xi) 1 and of Rochus (ibid., Sect. 4, no. 17), who cites the 
authority of numerous other writers. 

8. 2 But this may perhaps be the rule, in the case where a city can 
bind by its own municipal statutes neighbouring towns which are 
under its immediate jurisdiction. However, there is no parity between 
the relation of such a city and town and that of a metropolitan and 
suffragan church, for a relation of such subordination and immediate 
jurisdiction does not prevail between the latter. 

Whence, just as the statutes enacted by the archbishop for his own 
diocese are not binding in the sees of his suffragans, so 
neither does the custom [of the metropolitan see] bind 
those of the suffragan bishops. It is my opinion, there- 
fore, that the law is to be held as applying to a custom 
that has been in observance throughout a province, 
but is not known in a particular diocese of it, for the 
reason, possibly, that no case has come up to bring to light a practice 
either in conformity with or contrary to that custom. For it is in such 
a case, the Pope says, that it is necessary to consult the bishops of the 
neighbouring dioceses, and especially the metropolitan, and to follow 
their custom — when, that is, they observe the custom as a general one 
of the whole province, and not as one that is followed as peculiar to 
their respective dioceses. 

9. From these observations are to be drawn the answers to the 
questions treated at length by Bartolus (on Code, VIII. lii. 2, in Repetit., 
last qu.) and Rochus (De Consuetudine, Sects. 8 and 9), concerning the 
What persons are persons who fall under the obligation of custom: 
bound by a custom, -whether, for instance, it binds a prince or a sovereign 
senate; or, whethei the custom of the city or of the territory binds 
strangers ; or, whether a custom of a state is binding upon its citizens 
outside its territory. But in these and similar questions, the same rule 
prevails as holds good in the case of written laws and statutes, on account 
of the fundamental reason adduced, namely, that the custom with which 
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1 [For de Const read de Consuetudine — Tr ] 

2 [In the Latm text there is an error m the numbenng of the sections for the rest of this Chapter.— T r ] 
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we are dealing is true law, emanating from the same authority and juris- 
diction, differing from law only in its form, which does not change the 
binding character of custom in any of these cases. So all the principles 
which we have laid down with respect to human law on all these points 
are to be held as applying to custom also. The reader who wishes to 
inquire into these matters in greater detail may consult the authorities 
referred to above, and Gregory L6pez ([on Las Siete Partidas,] Pt, I, 
tit. i, law 16, gloss 1 [ glossa b]), Antonio Gabrieli ([ Communes Con- 
clusiones ,] tr. De Consuetudine, Bk. VI, concls. 1 and 2), and others to 
whom those writers refer. I, also, have dealt with this matter in my 
work De Rehgione (Tom. I, tract, n, bk. II, chaps, xiii and xiv). 1 

10. I shall mention, only briefly, a certain question discussed by 
every writer on this subject, namely, whether a custom of the laity 
A custom of laymen is binding upon clerics. I shall not rehearse the various 
does not bind clerics, opinions of the writers on this point. The opinion 
commonly held by the canonists is that a custom followed solely among 
the laity is not binding upon clerics. The reason is that the two form 
distinct bodies and the clerical is the more eminent community. Again, 
the clergy are entirely exempt from the authority of laymen. 

, J ^ . In the case, however, of a mixed custom, one ob- 

one that is binding served both by clerics and laymen, it will be binding 

both upon the clergy U p 0n the clergy, since they have themselves given con- 
and upon the laity. r , J i 1 r 1 

sent to the custom: they are bound, therefore, not by 
a lay custom, but by one of their own. This doctrine Rochus sets forth 
at some length (De Consuetudine , Chap, xi, sect. 8, nos. 54 and 65), 
where he proposes various extensions and limitations of this principle, 
and introduces many examples of it. Felinus touches upon this matter 
in two passages (oil Decretals, Bk. I, tit. n, chap, x, nos. 100 et seq., and 
Bk. II, tit. xix, chap, xii, no. 3), and Abbas [, i.e. Panormitanus] (on 
Decretals, ibid., no. 3 [no. 1]) and Alberico de Rosate (tr. De Statutis, 
Pt. II, qu. ix) have also treated of it. 

11. It must be noted, however, that since custom chiefly emanates 
We must observe as ^ aw not fr° m t ^ ie people who observe it, but from 
whose will it is that the prince who gives his consent to it, it is more 
introduces custom. i m p 0rtant t0 inquire by what power it has been con- 
firmed and stabilized in its legal character, than to inquire into the 
position of the persons observing it. For the will of the prince or the 
prelate is the essential cause, that of the people is a motivating cause : 
the means of effecting and the petition for the consuetudinary law. 
The answer to the question whether a custom is binding upon clerics, 
will, therefore, depend very much upon whether it has been confirmed 
by a prelate of the Church, or by a secular prince. From which author- 
ity the custom came into being, can best be determined by a scrutiny 

1 [Not included in these Selections. — Tr.] 



Chap, XVI] Effects of Unwritten Law Introduced by Custom 583 

of the subject-matter and purpose of the custom, as we have said 
before. The subject-matter, therefore, of the custom must be examined 
to determine whether it is spiritual or temporal, and whether it pro- 
motes the salvation of souls and the worship of God, or the ends of 
secular government. The answer to our present question will, I think, 
be drawn more successfully from a consideration of the authority from 
which the custom emanates, of its subject-matter, and of its purpose, 
than from any inquiry as to the persons who make use of the custom ; 
although this latter consideration may be of some assistance also. 

12 . I conclude, then, that if the subject-matter .is civil or poli- 
t . . tical, and if it derives its force from the consent of 
a temporal prince, it is not, strictly speaking, binding 
upon the clergy; unless, that is, its character is such as not to be 
opposed to the liberties of the Church, and it relates to the common 
838 association of the citizens as such. Under those circumstances, the same 
opinion is to be adopted on the obligation of the custom as that which 
we said in an earlier passage would hold of a written civil law. For 
this assertion is based upon the principles set forth in that earlier 
passage 1 in which we discussed [the status of the clergy in] civil law: 
such a custom is, in a word, a civil one, and establishes civil law. The 
hist part of this assertion needs no proof, since a lay prince cannot 
bind clerics through the exercise of his express will: he cannot, there- 
fore, do so by his tacit will. Again, the clerics themselves cannot give 
a consent in opposition to their own immunity; and a prelate of the 
Church is not considered to give such consent. The truth of the second 
part of this assertion is evident from our earlier discussion of the 
written law: for the reasoning that is valid on that point is applicable 
to a custom by which clerics are affected not as clerics, but only as 
citizens. Such a custom is to be regarded in the same way as a written 
law would be. 

But if the subject-matter of the custom is of a mixed character, 
that is, if it pertains to both the civil and the ecclesiastical politics, 
and if the custom is observed in common by the members of each 
status or body, then there will prevail two customs (so to speak) and 
in reality two laws: one civil, having its force from the consent of the 
lay prince; the other ecclesiastical, having its force from the consent 
of the prelate of the Church; and each will be binding upon its own 
subjects, and one can be revoked independently of the other. 

Finally, if the subject-matter of the custom is spiritual, and tends 
When a custom is to the welfare of souls, as fasting, &c., it will be 
binding upon clerics. iea lly a single custom, and will be binding upon both 
clerics and laymen, since it depends wholly upon the authority and 
consent of the prelate of the Church. In this case, the subjects of the 

! [Vtde Chap, xxxiv of Bk. Ill, De Legibus, not included m these Selection i — T r ] 
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custom are considered not as clerics or laymen, but as Christians, with- 
out respect to status. 

13. It may, again, be asked whether by a similar spiritual custom 
(so to speak), a usage of the laity only can establish a custom which is also 
binding upon the clergy. For, according to a rule of the above-cited 
jurists, the answer must be in the negative; and among the theologians, 

de k Paiu. de la Palu ([on the Sentences ,] Bk. IV, dist. xv, qu. 4, art. 3) repeats 
this denial. They base it first upon the ground that clerics follow 
their own rule of life, as, for example, their own practices with regard 
to abstinence ; and again, upon the ground that clerics have a status 
similar (as it were) to senators, who are not bound by decrees of the 
commonalty unless they assent to such decrees ; and finally, upon the 
ground that the monks are not bound by the customs of the secular 
clergy — notwithstanding that the customs of the latter are holy and 
religious — and as monks are to the secular clergy, so are the secular 
clerics to the laymen. 

But these reasons are not convincing to me, because the law re- 
sulting from a custom of this kind is episcopal law, since it derives its 
force from the tacit consent of a prelate, and its subject-matter is, of 
its nature, common both to the clergy and to the laity. Thus, in public 
fasts, and in the keeping of feasts, the secular clergy do not follow any 
special legal observances. This fact destroys the force of the first 
argument given above. The second also lacks force, because no analogy 
can properly be drawn between such a custom and a decree of the 
commonalty, for the latter emanates from the people, through their own 
tribunals, but the law of such custom as we are discussing proceeds from 
a prelate who is the common superior of both clerics and laymen. 
The third reason also is not valid, because the secular clergy are not 
exempt from the jurisdiction of the bishops, as are the religious orders. 
And with respect to such orders, the question [of their obligation] may 
be raised, a question which, as it is derived from their exemption, pre- 
sents the same difficulty in the case of custom, as it does in the case of 
synodal decrees, which we have already treated. 

14. Therefore, I conclude that the obligation arising from a cus- 

c . . tom of this sort can be extended to the clergy, and 

that in tact it is so extended, if it is the bishop s will, 
either tacit or explicit, to establish it as an episcopal law for his diocese. 
This, without doubt, is within the power of the bishop; and he is to 
be presumed to have done so when the subject-matter of the custom 
is, of its nature, common to all, and so equally useful and easy for 
all concerned that it would be impossible to impose the obligation upon 
part of the community, and not upon the whole of it, without creating 
scandal. This is especially true when this obligation is imposed at the 
request of the entire body of the laity, who, in relation to this custom, 
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are considered, as I have said, not as laymen, but as Christians; and 
accordingly, they can outnumber the clergy, and, with the bishop’s 
consent, they can bring in a custom that is binding on the clergy, as 
well as on themselves. 

Sometimes, however, a custom may be more properly that of the 
laity [than of the clergy], either because of the means by which it 
has been introduced — as, for example, by a special vow made by them, 
or because of the character of the subject-matter, which is fitted more 
for them than for the clergy — and in that case the custom will easily 
be obligatory on them without being such for the clergy, and can also, 
as such, receive the approval of superiors. And this is to be discerned 
from the usage itself and from the circumstances. 

15. Another question which is treated by the aforesaid jurists 
.. . . . relates to the effect of custom; namely, whether this 

custom from one obligation or custom is capable of extension from one 
similar 0 „e° ther ’ case t0 another, on account of the similarity of the 
reasons involved. The jurists declare almost gener- 
ally that an extension of this sort is to be allowed, although later they 
multiply various explanations and limitations, as may be seen in Rochus 
Curtius ( De Consuetudine, Sect. 4, near the beginning), and in Burgos 
de Paz (Law I, Tauri., no. 51). Nevertheless, this extension is, in my 
839 opinion, of rare occurrence. In the first place, a wider extension is 
not possible with a legal custom than with a law, since the force of 
a legal custom with respect to the obligation it establishes is not greater 
than that of written law — the peculiarities of both kinds of law having 
been taken into account — as is clear from the previous discussion. I 
may add, further, that an extension is more difficult of accomplishment 
in the case of a custom than in that of a written law. This is so 
because, in the first place, a law is extended for the most part by 
broadening the effect of its language, according to the meaning and 
usage which its words have in legal application generally in relation 
to such and such subject-matter. Whence, since words are lacking to 
• a custom, this mode of extension can have no place, and therefore 
consuetudinary law cannot be extended in this fashion as written law 
can be. In the second place, I have, in previous Chapters, observed that 
this kind of extension is rarely to be admitted, even in the case of 
written law r , unless there is very solid legal ground for so doing. I can 
only add the further note that in the case of custom it is much more 
difficult, and for that reason it is of rarest occurrence. For a legal 
obligation deriving its force from custom alone can be determined 
only with the greatest difficulty in respect of the locality, of the 
people concerned, or of the particular subject-matter with which it 
deals ; in what way, then, is it to be easily extended to new localities, 
persons, subject-matters, except where these are so similar to the old 
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as to be practically identical, or when the extension is made by law; or 
unless it is reasonably judged that the new is a fortiori included in the 
old, or, as it were, the part is included in the whole ? Thus, in the Code 
(VIII. lii (liii). 1), it is stated that ‘the governor of a province, having 
attested by inquiries those practices which have been commonly 
followed in the city in the same kind of legal controversies, is, having 
heard the case, to decide . . . &c,’ For I consider that that phrase ‘in 
the same’ (in eodem ) signifies ‘in identical’, and accordingly, I assert 
that there should be so great a similarity [in the second case to the 
first,] as to make the two practically identical. Other observations on 
this point, can be seen in Chapter Two of the preceding Book. 1 

CHAPTER XVII 

CAN CUSTOM INTERPRET LAW ? 

1. This interpretation is the second principal effect which the 
laws grant to custom. It is, however, an effect of that custom which 
is in accordance with law; for custom which is outside law does not 
assume the existence of a law to be interpreted; and custom which is 
opposed to law, rather derogates therefrom. Hence only a custom 
which is in accordance with law can interpret it. 

The reason for this effect is as follows : for the interpretation of a 
law already in existence, no authority of greater force or clearer expres- 
sion of intention is requisite, than that which is needed for the intro- 
duction of a new kw. Ail the reasons given in the preceding Chapter 
apply, therefore, with still greater force to this present effect. The 
laws are clear on this point (Decretals, Bk. I, tit. iv, chap, viii; Digest , I. 

iii- 23 , 37)- 

2. In order, however, that this assertion may be amplified and be 

First mode in which confirmed with reasons, I observe that a custom can 
custom can inter- avail for the interpretation of law in two ways; in 
pret law. one Wa y } as a s jg n or w i tneSs thereof, since, so used, , 

a custom in regard to the observance of law testifies that the custom 
expresses the mind of the lawmaker, and that it has been received as 
such, and in no other way, since laws are composed of customary usage, 
according to Isidore as cited in the Decretuni (Pt. I, dist. 1, chap. i). 

In this character, however, a custom cannot furnish a certain and 
infallible interpretation, since interpretation by custom is no more than 
human conjecture; but it affords a high probability, and so it is of 
much assistance in theoretical interpretation; and the more widely 
spread the custom is and the longer it has endured, the more probable 
will be the conjecture it furnishes. However, no certain criterion can 


1 [Not included in these Selections — Tr.] 
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be fixed for assisting judgment in these matters ; decision must be left 
to the discretion of a prudent mind. 

We may add, however, that not only the custom which is con- 
cerned with the observance of a law itself after its enactment, but also 
that which existed prior to its enactment, may be of great assistance 
in understanding the meaning of that law. Hence, what is stated in the 
above-cited law {Digest, I. iii. 37), namely: ‘If there is a question con- 
cerning the interpretation of a written law, the first point to be 
examined is what general rule of law the city formerly applied in cases of 
this character’, can be properly understood as having reference not only 
to a custom which is subsequent to the law in question, but also to one 
preceding it. Since, as Isidore holds, and this is cited in Decretum , 

Pt. I, dist. iv, chap, ii, law ought to be framed in harmony with the 
custom of the country, we can, by referring to the ancient customs of a 
city, arrive at a probable conjecture as to the sense of the law at the 
time of its enactment. It is, then, in this sense that the Doctors 
frequently speak when they say that a law is to be interpreted accord- 
ing to the custom of the locality, even though such interpretation 
should necessitate some forcing of the strict meaning of the words of 
the law, because the law must be adapted to the customs of the men 
[who are bound by it]. This doctrine is stated at length in the Gloss (on 
Decretals, Bk. I, tit. in, chap, xxviii), by Bartolus (on Digest, I. i. 9), and 
also by Panormitanus (on Decretals, Bk. Ill, tit. xxviii, chap, lx, no. 2). 

3. Custom can interpret law in another way — as a cause both of 
840 the introduction and settling of such interpretation, and also of the 

binding force of the law as thus interpreted. The Doctors, cited above, 
frequently lay down this doctrine, as do others also, to whom Mascardi Mas card;, 
refers (De Probationibus, Vol. II, concl. 1045 in its entirety), and whom 
he follows. The same is clearly set forth in th ^Digest, I. iii. 38 : ‘In ambi- 
guities which develop out of existing laws, custom or the attestation of 
matters which have always been adjudicated in a similar way shall have 
the force of law.’ Hence, just as we have said in an earlier passage that 
an interpretation made by a law is an authentic one by reason of the 
efficacy of such law in establishing that interpretation, so the same [in 
like circumstances] is to be said of custom which has developed to the 
point at which it obtains the force of law. This is, then, the true reason 
for that assertion, namely, that since a custom is effective in securing 
the establishment of law, it can also, for that reason, interpret a law 
efficaciously, and can do so in the way in which other laws do. What- 
ever, then, is necessary that a custom may have legal force, is equally 
necessary that it may interpret law in this way. What we have said 
above concerning these matters is, therefore, sufficient. 

4. At this point, I shall merely note that the Gloss (on Digest , I. 
iii, 38, word perpetuo), concludes from the word perpetua in the law, 
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that a period of ten years must elapse, in order that a custom may pos- 
An observation of sess the efficacy of which we have been speaking. The 
the Gloss. attentive reader will, however, note that the law just 

cited contains two members. One is ‘custom’ ; the other is ‘decisions of 
judges’ : and the word perpetuo is not attached to the first member — the 
word ‘custom’ is used without qualification; but the word perpetuo is 
attached to the second member, in order to make it clear that not 
simply any decisions will have this force, but only such as have always 
been concordant. For this reason, no note as to time is set down in the 
law for the first member; by the general rules [of interpretation] we are 
to understand the law as referring to custom validated by legal prescrip- 
tion. The word perpetuo attached to the second phrase does not signify 
a number of years, but a perpetual agreement in decisions; that is, that 
there has been in the decisions handed down on that matter no mutual 
variation or contradiction; this is the plain meaning of these words in 
common usage. 

What number of such decisions is enough, is not stated in the law, 
but it can be gathered from what has been said on this point in earlier 
passages. In principle, the decisions have this efficacy to the extent 
that they are able to establish custom. So that, if there has been but 
one, or a smaller number than is sufficient to establish a legitimate 
custom, then they might establish a probable argument [in favour of 
the interpretation], but one lacking legal force. Hence, I have often 
said that a judicial interpretation (so to speak) is reducible to a 
customary one, that is, to custom. For the decisions handed down by 
the courts are most of all effectual in that they are received and 
approved by the common consent of the people. This has been noted 
by Bartolus and other writers in passages which are frequently cited. 

5. In the light of these considerations, we must understand the 
The force of custom opinion. of many writers, expounded as follows : custom 
m the interpretation is of such moment in the interpretation of law, that, 
of : ' 7 even though it may not be clear from the words or the 

subject-matter of a law, whether or not the law contains a precept 
binding under pain of mortal sin, and should therefore, •per se , be given 
the more favourable interpretation ; nevertheless, if it is clear that a 
custom [growing out of the observance of the law] has been received as 
binding under grave obligation, the law is to be held as binding under 
pain of mortal sin. This is the opinion of Sylvester (word praeceptuni, 
no. 2, at end), and that held by Cajetan (on II. -II, qu. 1 86, art. 9, ad 2, 
and qu. 147, art. 3, ad 2) in a passage treating in particular of the pre- 
cept of fasting. Navarrus lays down the same doctrine in [ Enchiridion ,] 
Chap, xxi, no. n . 

On the same principle, a custom can interpret the word praeci- 
pienii (commanding), a term under which a law is enacted, as signify- 
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ing a serious obligation. Sylvester and Cajetan, in the passages just 
cited, call attention to this doctrine from the Constitutions of Clement 
(Bk. V, tit. xi, chap, i, §Item or do). The Gloss on that passage makes the 
same observation. 

The reason is that the lawmaker is presumed to employ words 
according to their common usage. Consequently, I hold conversely 
that, even though the words and subject-matter of the precept may 
seem to be such as to make it binding under pain of mortal sin, yet 
if the custom has interpreted the law otherwise, then it is binding 
only under pain of venial sin — as Cajetan also has observed. The 
underlying principle is the same in both these cases. For just as custom 
is able to introduce law, so it is also able to derogate from law, and this 
the more so, since the words and the matter of the law can scarcely be 
[always] so clear as not to leave some ambiguity and room for inter- 
pretation. This interpretation, therefore, custom can establish in both 
ways, namely, in a rigorous or in a gentle sense ; but in order to do this 
efficaciously, it must, as has been said, possess the conditions necessary 
for the introduction or abrogation of law. 

6. I add also that it is possible for a custom to interpret not only 
Custom can mter human ^ aw ) but divine and natural law as well, as all 
pret not only human the Doctors cited above teach. Nevertheless, with 
law, but also divine these latter kinds of law, the interpretation is effected 
in a different manner, since custom can interpret 
human law by restricting or enlarging its scope — as is clear from our 
remarks in the previous Chapter, and as will be clear from those which 
841 will follow in the succeeding Chapters. Custom interprets divine law, 
however, only by indicating the intention of the lawgiver; and so, for 
this interpretation to be certain, the custom must be one that is 
observed as a tradition of the Universal Church, or one that has had 
the approval of the Popes. 

Finally, it may be added that a custom can interpret not only 
Custom can also be written law, but itself also, as is clear from what has 
self-interpreting. been sa id. The custom can do so because it also mani- 
fests the intention of those making use of it, although the custom 
itself is also to be interpreted by reason, as Rochus notes (He Con- 
suetudine. Sect. 4, no. 23) from Baldus (on Code, VI. xxviii. 4, at the 
beginning) ; and this is evident in the nature of things. 


CHAPTER XVIII 

CAN CUSTOM ABROGATE HUMAN LAW ? 

1. The reason for doubting that custom can abrogate civil law is 
based upon the rule laid down by thePHgi^XLVH. xii. 3, § 5); namely, 


Clement, 

Gloss. 



Hostiensis. 

St. Thomas. 

Hostiensis. 
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that a municipal statute which has been enacted subsequent to 
On the abrogation a civil law = and contrary thereto, does not derogate 
of law through cus- from it. From this it is concluded that the same must 
tom- be said of a custom, because the two are judged by 

identical standards. 

Again, an argument of the same tenor might be drawn from the 
Code (VIII. hi (liii). 2), where it is explicitly stated that, although the 
authority of custom is great, yet it is not such as ‘to overcome either 
reason or law’. It is clear that the jurist must necessarily be speaking 
here of human law, for natural law is referred to in the first member of 
the phrase, wherein it is said that custom does not prevail over reason. 
The same doctrine is also found in the Decretum (Pt. I, dist. xi, can. iv), 
where there are many similar decrees. It is in accord also with that set 
forth in the Decretals (Bk. II, tit. xxvir, chap, viii), which states that, 
‘although the authority of usage or custom is of no small moment, yet 
it is never prejudicial to the truth or to law.’ 

The third and principal reason for doubting the power of custom 
to abrogate law is that a custom can have no force unless it is reasonable, 
as is stated in the Decretals (Bk. I, tit. iv, chap, xi), and as we have 
demonstrated above. But a custom, in opposition to law, cannot be 
reasonable: both because, by the very fact that it is contrary to law, it is 
against reason ; and again because the actions done in pursuance of that 
custom deviate from right order and cannot work to the favour of those 
who offend, nor liberate them from the yoke of the law. For these 
reasons, Hostiensis (on Decretals, Bk. I, tit. xxxiv, chap, i [, rubric iv, 
no. n]) 1 held that a true preceptive law cannot be abrogated by 
desuetude. But in holding this opinion he stands alone; and he himself 
departs from it at times. 

2. Notwithstanding the above arguments, the rule is certain that 
human law, whether canonical or civil, can be abrogated by custom. 
Human law On t ^ s P°^ nt 5 t ^ e Doctors are agreed : the theolo- 

whether canonical gians, including St. Thomas (I.-II, qu. 97, art. 3); 
°r cmi, can be ab- canonists in their notes on ( De Consuetudvne , 
roga e y cus om. x [)~_ amon g them Hostiensis (in Summa on that 

same Chapter); the jurists (on Digest, I, iii. 32, and on Code, VIII. 
lii. 1 and 2); and the summists (word consuetudo). 

With regard to the point [whether canon law can be abrogated 
by custom the rule] is expressly stated in the Decretals (Bk. I, tit. iv, 
chap. xi). Together with the other general principles there set forth, 
it is laid down that an ancient custom is to be observed, which rule 
I cited in a preceding Chapter. The same is expressed in the case 
of civil law in the Digest (I. iii, 32, at the end): ‘it is most correctly 


1 [The reference to the Rubric De Treuga et Pace should be to the Rubitc De Consuetuthne (Decretals, 
Uk. I, tit. iv) —Reviser.] 
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admitted that not only by the decision of the lawmaker, but by the 
tacit consent of all, laws may be abrogated through desuetude . 5 The 
same principle is embodied in the law of our kingdom (in Las Siete 
Partidas, Pt. I, tit. ii, laws 3 and 5 ). 

The proof of our assertion drawn from reason is the same as that 
which we developed in proof of an assertion in a preceding Chapter, 
touching another effect of custom. It is this, that the people do not 
lack the power to effect the abrogation of law, if the power is explained 
as it ought to be, and if their will is sufficiently made known by means 
of the custom itself; hence, nothing is lacking to custom for bringing 
about this effect. 

3 . And first of all, as to the power of the people to effect such 
abrogation, no difficulty arises with respect to the civil laws of demo- 
craticpeopleswhorecognizenosuperior. This is clear from the principles 
demonstrated in Chapter xvi; for they apply in our present question also. 

A difficulty arises, however, with respect to the civil laws of 
sovereign princes, and to the canon laws. This difficulty may be met 
in two ways. First, by saying that these laws are enacted not uncon- 
Two solutions to the ditionally, but with the tacit proviso that the people 
difficulty. -wish t0 retain them in force. Such a condition may 

be understood as present in these laws, either because the prince lacks 
the power to coerce his people beyond this point by means of his own 
laws — as some writers hold, at least concerning those legislators who 
are the source of civil laws; or for the reason that out of his benignity 
the sovereign has not the will to bind his subjects save under such a 
limitation — as some believe to be the case even with the canon laws. 
Consequently, according to this view, we must say that a renewed tacit 
consent of the prince is not necessary for this sort of abrogation, 
but that it is provided for in the very framing of the law. But 
we have already (Book III, chap, xviii, Book IV, chap, xvi ) 1 rejected 
this solution, for the reason that, as a matter of fact, the power 
842 to bind their subjects unconditionally is not lacking even to temporal 
princes; nor is the will to do so, even lacking to the prelates of the 
Church. 

What we demonstrated in the passages just referred to, both from 
reason and from usage, as to the acceptance of law, is even more cer- 
tainly true with respect to the abrogation of law already accepted and 
confirmed by usage : otherwise it would always rest with the will of the 
people to rid itself without blame of the law of its superior: for such 
power will rest with the people if the [tacit] condition [of which these 
writers speak] is included in the law. If this were so, even a subject 
community could expressly and designedly revoke a law of its prince or 
prelate, which is absurd. 

1 [Not included in these Selections .■ — Tk.] 
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Hence, we must regard it as certain that this power must be ex- 
plained as resulting from a union of the people with their prince and 
lawmaker. The reason is that this power to put aside a law, as it exists 
in the people taken alone, is rather a factual than a legal one; on the 
part of the prince, however, it is also a power to tolerate and give 
consent to the popular will. Thus, the authority to abolish law is 
complete in the combination of these two powers : because, in the last 
resort, its annulment is brought about by the same power that brought 
it into being — and that this can be done, I have shown in the previous 
Book. 1 

4. It is, therefore, evident that the principle laid down above has 

What ower must a nlost i m P ortarit application in respect of this result : 
reside mthe people namely, that it is not necessary [for these effects] that 
in order that custom there exist in the people, viewed separately, the active 
may be intro uce . p OWer ma ^ n g or Q f repealing law; but that it is 

sufficient that they have a capacity for receiving law, and that custom 
be introduced by those to whom the law applies. The reason is that 
this act of repudiating a law by custom is not one of jurisdiction, or 
of public authority, but is rather one that proceeds from those under 
a duty of obedience to the law. Accordingly, these acts [of repudiating 
law] are (as it were) contrary to the acts of making law, and, therefore, 
both are concerned about the same thing. And thus, a lay community 
has the power to establish a custom abrogating an ecclesiastical law. 
Indeed, even a community of women can have this power as regards a 
law addressed to them alone, as in the case of the law in Sext , Bk. Ill, 
tit. xvi, only chapter which — as authorities in this matter point out — 
enjoins the enclosure of nuns. The reason here is that such a custom 
does not, on the part of the subjects, abolish the law actively (as it 
were) ; it does so only to the extent that it demands from the superior 
that he abolish the law. That power is, as I have said, in the possession 
of the superior. It remains for us to take up next a discussion of 
such questions as touch upon the operations of the will [of the people 
and of the prince] in this matter. 

5. For the introduction of a custom abrogating law, a twofold will 
a twofold will is is needed, the one of the people, the other of the 

tablishment of* the P r * nce - The first offers but little difficulty; for a cus- 
custom [abrogating tom is evidence of the general will [of the people], 
law ^ - It is clear from the above discussion that this custom 

should be public, and introduced or accepted by a majority of the 
people. This character of custom is, then, sufficient evidence of volun- 
tary agreement, as is clear from what we have said in another place. 2 
Indeed, with respect to the kind of custom we are here discussing, the 
reasons there given take on an additional force; for the will here 

r t Not deluded in these Selections.—: TR.] 2 [Cf. Chap, xti, § x, supra, p 545 — Tr.] 
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indicated to abrogate a law is not a will to bind oneself or to take on 
a burden, but rather to set one aside. In this kind of custom, no inten- 
tion to establish a new consuetudinary law is required; there is called 
for only an intention not to have or retain the law in question, and to 
resume the earlier status of freedom from legal obligation in this matter. 
Such an intention is sufficiently manifest by the frequency of the acts, 
and the agreement and constancy of the people in actions to that end. 

6 . The only difficulty that is likely to be urged here relates to the 

A difficult canon laws made for the whole Church : for it will be 

necessary that a custom sufficient to derogate from 
a law of this sort be introduced and accepted by a major part of the 
Church; such an expectation, however, it is not easy to entertain, and 
such an agreement of the Church could hardly be manifested. 

My reply is, that if a general law for the whole Church is to be 
j abrogated, nothing less than a custom, universal in 

e rep 7 ' the sense we have defined, will suffice; since otherwise 

it will not carry with it the general agreement of the Church, as such. 
This mode of abrogation is, therefore, very rare. Yet it is not impos- 
sible, since a knowledge of the custom can be effected within the space 
of forty years, through adequate report and public communication, 
by means of letters and through notification. Still we must add that, 
according to the usual practice of the Church and the canonical insti- 
tutes, it is not to be expected that this abrogation will be accomplished 
at one and the same time for the entire Church, and by a universal 
custom; rather, it might be effected by the customs of the different 
portions thereof, in provinces, dioceses, and other communities which 
can be governed by their own laws. For if a custom in opposition to 
a general law prevails among a majority of some one of these com- 
munities, then there is a derogation from that law, which is valid for 
that community, even if the general law remain intact for the rest of 
the Church. Thus the whole difficulty disappears. This doctrine can 
be applied in due proportion to other common laws, both civil and 
canonical. This is the teaching of the Gloss (on Institutes, I. ii, § 9 , word 
inntantur). 

7 . And therefore, it is not always necessary for this effect [of 
abrogation] that there be a true custom of fact, that 
is, a positive custom, one which results from a fre- 
quency of actions. A privative custom — which is called 

843 desuetude — is sufficient, one, that is, which arises from a repeated 
omission of an act, and which, of itself, is sufficient against affirma- 
tive precepts ; for the reason that the very repetition of an omission to 
act sufficiently indicates a will not to accept such a precept. But it is 
necessary that the omission be a true [, i.e. formal] one, that is, one in 
opposition to a legal obligation; it must, also, occur at the time for 


For this effect, 
privative custom 
sufficient. 
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which the precept commanded the action, since the omission, of an 
action when no action was obligatory is no indication of a will to dis- 
regard a law, or refuse to accept it, as is self-evident. This is the doc- 
trine of Panormitanus (on Decretals, Bk. Ill, tit. in, chap, vii [, no. 9]), 
of Sylvester (word consuetudine, Qu. 8) and of Rochus (De Consuetudine , 
Chap, xi, sect. 4, nos. 76 et seq.), who deals with this point at great 
length, as well as of Navarrus ( Concilia , Bk. II [Bk. I], De Consuetudine). 
We shall discuss this more fully later, in Book VIII, 1 in connexion with 
the loss of a privilege through non-usage. 

8. From the above, a further conclusion is drawn, namely, that 
For desuetude the suc ^ oir d ss i°ns to act must necessarily be sinful, at least 
first omissions are at the beginning ; since if the omissions are based on 
necessarily illicit. some reaSOna bl e excuSe — for instance, upon the war- 
rant of some special necessity — they cannot give evidence of a will in 
opposition to the law. In such a case we shall have not desuetude, but 
a mere non-usage, which, by universal agreement, is insufficient. The 
same would be true if the element of ignorance of the law were to 
intervene, or the element of great fear, and for the same reason. Al- 
though, indeed, the fear be not great enough to excuse from fault, it 
may be sufficient nevertheless to prevent creation of a true custom or a 
desuetude. An act of this kind is not so much an act of the free will 
as one done under compulsion, and hence it cannot be sufficient indi- 
cation of a purpose in opposition to law, nor of an absolute will to set 
the law aside, but only whilst such fear is imminent. And so it would 
seem to be a sufficiently probable view that in such a case the law is 
not completely abrogated, but rather that there is, at most, a deroga- 
tion therefrom: namely, that it is to cease to be of obligation in the 
presence of so grave an inconvenience and a like imminent danger. 

This point is to be especially noted, for a custom of non-obser- 
vance of a law can often be brought in upon the occasion of such a 
contingency or necessity, which, of itself, would not be sufficient for 
excusing from the obligation of the law; but by reason of this custom, 
assuming the fulfilment of the other requisite conditions, it can be 
established that the law shall not be binding upon similar occasions, 
and yet no absolute derogation from the law takes place. Examples 
of the situation described above are easily supplied in the observance 
of feasts and of fasts, and similar matters. 

9. We take up now the question of the will of the prince, a matter 
A twofold will of the to which the doctrine of the preceding Chapter is to 
prince is required, be completely applied. In this matter also, the con- 
sent of the prince can be understood either as granted through the 
law itself, or, as personal, and (as it were) given afresh, though tacitly. 
Either mode is a valid one. 

1 [Not included in these Selections. — Tr.] 
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The aforesaid Chap, xi of Decretals , Bk. I, tit. iv, has reference 
to consent of the first sort. The custom must fulfil two conditions to 
verify consent of that kind, namely, that it be reasonable and pre- 
scriptive; these same conditions are set down in the aforesaid laws 
[3 and 5 of Pt. I, tit. xi of Las Siete Partidas]. Since no others are postu- 
lated, these are sufficient ; in the absence of either the law established 
by the custom would be imperfect and incomplete. Some explanation 
of these two conditions is necessary to make their nature clear. 

We have discussed at length the first condition in Chapters Six 
and Seven of this Book, where we explained what is called an unreason- 
Two notes a kl e custom< At this point, however, two other obser- 

' vations must be specially added: one, that a reason of 

less force is needed in the custom for producing this effect [, i.e. the abro- 
First note gation of law], than is required for introducing a law. 

J " ' The reason is that the abolition of a law is a matter 

of lesser moment than the creation of one. For in the annulment of 


a law no special utility or rectitude in the subject-matter itself is called 
for; it is enough that the annulment of the obligation in question be 
not contrary to the public advantage, since, although some advantage 
is taken away, there is a corresponding compensation, either in the 
removal of an occasion of a greater evil, or in conciliating the minds of 
subjects to a milder government. 

10. Whence I add another observation on this point; namely, that 

it is necessary that in some way or other the custom, 

Second note. , , ' , . n • c 

or rather the abrogation of law m consequence of cus- 
tom, should be supported by a reason of some sort. Accordingly, the 
express repeal of a just law cannot be effected withoufsome upright 
cause, as has been proved in the preceding book; 1 neither, therefore, can 
a tacit repeal, such as is made by custom, be effected without a cause of 
the same character. In like manner, therefore, for the custom to be 
reasonable, it is insufficient that it be not opposed to natural reason, or 
to divine law, or that it has not been reprobated by law; but it is 
necessary that the will to be without such law be justifiable on the part 
of the subjects for a good reason, such as also justifies the consent of 
the prince to the abrogation of the law. This is the ground and the 
necessity of this condition : for unless the custom is in some way reason- 
able, the prince is not presumed to yield to the desire of his subjects, 
for he cannot be presumed to have a will to abolish the law without 
just cause and adequate reason, since he cannot do this without fault, 
nor should he actually do so. Further remarks on this condition would 
seem to be unnecessary, though we shall have something more to say 
on this point when we come to answer the second difficulty that is 
brought against our assertion. 


1 [Not included in these Selections. — Tr.] 
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11. The second condition, namely, that this custom be prescrip- 844 
tive, has also been explained in former chapters. We 
Second condition. s i ia ]y therefore, at this point, touch only on the ques- 
tion of the time required for this prescription. 

We assume that it is not necessary for it to be immemorial, as 
some writers have asserted without a basis in truth, as I have observed 
in the preceding Chapter. Hence it must be certain that a period 
of a definite length is called for. Yet we must note a difference 
between the canon and the civil laws with respect to this matter — one 
that is taught by all the writers cited above. 

For in the case of civil laws, the same time is required for the 

. , t abrogation of law as for its introduction, namely, ten 
noted between years. The reason is that the civil law makes no dis- 
canonical and civil tinction on this point, but requires for both, without 
, distinction, a long time, as is clear from the aforesaid 
law 32 [ Digest , I. iii. 32]. 

But a long time is defined in that law as ten years, as we have noted 
in civil law a cus- above. The same definition is more expressly laid down 
Itandin suffices^ * n t ^ ie institutes (II. vi, § I [II. vi, Pref.]). Nor does 
the ^establishment or the law here make any distinction as to the length of 
abrogation of law. the observance necessary by reason of the absence or 
Sylvester. presence [of the prince] — whatever Sylvester and others may hold — 
and this, for the reason set forth above. Now it is essential to this 
prescription that the ignorance of the custom on the part of the prince 
is supposed; since, if the prince has knowledge of the custom, the pre- 
scription is not necessary for this effect of which we are speaking, as 
I shall immediately prove. But with respect to a prince who is ignorant 
of the custom, any consideration of his absence or presence is irrelevant ; 
and hence, the law requires the same length of time in both cases 
without distinction. 

The authorities on law generally fix the length of time for this 
custom at ten rather than twenty years, although this term is not 
defined in the laws; and the ignorance of the prince may be regarded 
as a kind of absence — for the reasons we have rehearsed in an earlier 
passage. 1 Another reason is that in law of this kind the favour of the 
prince enters as an element, and this is extended when a shorter period 
for the validation of the custom is fixed. Again, the burden placed upon 
the people where the revocation of the law is put off for a long time is 
an element to be taken into account also ; and this burden is lessened 
by fixing a shorter period. Thus, on either ground, our opinion is in 
harmony with the law and with the rule of law which says, ‘in obscure 
matters, the course which imposes the least burden is to be followed.’ 

12. With respect to the laws of the Church on this point, there is 

1 [Cf. Cliap XV, 5 el seq., snpia, pp 568 el seq,— Tr.] 
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a diversity of opinion. For some authorities hold that the same ten- 
Concerning laws of h ear P er i°d is sufficient for these, as in the civil laws, 
the Church, there is In support of this opinion are quoted Azo (in Summa , 
a diversity of tit. De Consuetudine ), Calderinus and others (on De- 

opmion. cretals , Bk. I, tit. xxxiv, chap. i). These writers are, 

however, speaking of a law not yet accepted, a point with which I 
have dealt in Books Three 1 and Four. 2 Though, indeed, there is prob- 
ably no difference in the prescriptions in either case, since either custom 
would be counter to the canon law. 

Now the true opinion and the general one is that a period of 
That a space of forty forty years is required for a custom to be held pre- 
years is required for scriptive against canon laws. 

a custom to be pre- - T „ , -ni ' t 

scnptire against Ihis is the view of Innocent, on Decretals, Bk. I, 
canon law. tit. iv, chap, viii ; of Panormitanus {De Consuetudine, 

Chap, xi, no. n, and on Decretals , Bk. I, tit. xxxiv, chap, i, no. 4); of 
Felinus also (on Decretals, ibid., no. 13); and of Rochus {De Con- 
suetudine, Sect. 3, no. 35). It is that set forth by Torquemada (on 
Decretum, Ft. I, dist. 1, can. v, qu. 2, and Pt. I, dist. 1, can. iv, qu. 4); 
by Bartolus on Digest, I. iii. 32, (in Re-petit, qu. 2, at the beginning, sub- 
question 3, no. 14), where in the scholia others are cited; by Jason (on 
Digest , I. iii. 32, col. 11, no. 43); by Antoninus {[Summa,'] Pt. I, tit. xvi, 
§ 4); by Sylvester (word consuetudo , qu. 4); by Angelus de Clavasio 
{[Summa, word consuetudo, ~\ no. 8), and by other summists there cited. 
It is that also defended by Navarrus {Consiha, Bk. II, De Consuetu- 
dine), Corduba ([Quaestiones,] Bk. I, qu. xii, ad 4), and Gregory Lopez 
(on Las Siete Partidas, Pt. I, tit. 11, law 5, gloss 4 [glossa g]). 

The proof of this opinion is usually derived from the aforesaid 
Decretals, Bk. I, tit. iv, chap, xi, since it demands [, for abrogation,] a 
custom validated by a prescription in accordance with law; and in 
canon law only a custom of forty years’ standing is termed such. This 
is the view of Rochus {De Consuetudine, Sect. 3, no. 4), drawn from the 
Gloss, together with the text of Sext, Bk. Ill, tit. iv, chap. v. 

But I do not think that this proof is satisfactory, because the 
phrase ‘validated by a prescription m accordance with law’, is a general 
qualification, and means no more than that the custom must endure 
for the time and under the conditions prescribed by the law. These 
words could, then, according as the matter to which they referred 
varied, indicate equally a prescription of ten or of forty years. Hence, a 
custom ‘validated by prescription in accordance with law’, may also 
be demanded for the introduction of a law outside of, but not opposed 
to, the common law, in a case where the prince is ignorant of the cus- 
tom. Because of the unsatisfactory nature of this phrase, the aforesaid 
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writers add that for a legitimate prescription against the Church, a 
custom of forty years is necessary, according to the Decretals (Bk. II, tit. 
xxvi, chaps, iv and vi), together with, other chapters that deal with 
prescriptions. But a custom opposed to the canons can rightly be said 
to be against the Church, since it is against the laws of the Church: 
therefore, a legitimate prescription in such a matter ought to be one 
of forty years’ running. 

13, Some writers even add that not only is a period of this length 
necessary when the custom is contrary to the canon law, but also when 
it is contrary to the reason of a canon, as is noted by the Gloss (on 
Sext, Bk. I, tit. xvi, chap, v, word statuimus ) and also by Geminiano on 
the same Chapter; and he is followed by Peter of Ravenna (Tract, De 945 
Consuetudine, Sect. 1, no. 20). The same view is held by Felinus (on 
Decretals, Bk. II, tit. xxiv, chap, xi, no. 3, and Bk. I, tit. xxxm, chap, 
xv, no. 3), where he explains that this assertion is to be understood as 
referring to a custom contrary to the reason expressed in the law. I 
add, however, the further note that the reason here referred to must 

be one so intrinsic and essential to the law that when it ceases to exist 
the law also must be held as ceasing to exist. This assertion, in the 
sense of Felinus’s qualification of it, is, in that case, a well-grounded one; 
for a custom opposed to the reason of a law is virtually opposed to the 
law itself, and therefore derogates from it. But if the reason of the law 
is not such as I have noted, but one which can cease to be whilst the 
law still continues in force, I do not see why a custom opposed to the 
reason alone of the law should be held to be contrary to the law itself, 
or why so long a time should be required [for its effect]. 

Finally, these authors add that because of the character of its 
subject-matter, a custom may have to be an immemorial one, as when 
a custom is contrary to the special laws of the prince, and even so a 
period of forty years will be necessary for the establishment of a custom 
which is outside the canons, if it should derogate from the law of some 
particular church. 

But even though these observations may be true, they are not 
properly applicable to the legal custom of which we are speaking, 
except in so far as a custom of that sort may be bound up with a pre- 
scription properly so called on some matter which would require a 
longer duration. 

14. Hence, also, we conclude that a custom fulfilling these two 

An abrogation of conditions, if it is opposed to an existing law, abrogates 
law is sometimes that law, even if the custom does not come to the 
mnwhen the 8 * 001 knowledge of the prince. This is the teaching of 
prince is ignorant of nearly all the Doctors cited above, and of Covarruvias 
t e same, (on Decretals , Bk. IV, De Matrimoniis, Pt. II, chap, 

vi, § 10, nos. 18 and 19 [nos, 35 and 36]), of Dominicus de Sancto 
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Geminiano (on Decretum , Pt. I, dist. iv, in § Leges , after can. iii, with 
Gloss), of Archidiaconus (on Decretum , ibid), and others. Felinus in 
his observations on this point cites these writers. Reference may be 
made also to all of those whom I have cited in a preceding Chapter. 

15. For the same principle applies here. Assuming the existence 
of a law giving this efficacy to a reasonable and prescriptive custom, 
there is present by reason thereof a sufficient consent of the prince — 
by his tacit legal will, so to speak — to the abrogation of the law opposed 
by the custom. For the operation of such a will, no new knowledge [of the 
custom], such as is necessary for an expression of his personal will, is 
required; nor can we add this condition contrary to what the said law 
lays down. The reason is that for juridical effects no more conditions 
are to be required than the laws demand; and here the law sets forth 
these two conditions as sufficient for this effect; and each condition 
can be fulfilled without the knowledge of the prince. 

The truth of this assertion with respect to the first condition [, i.e. 
reasonableness,] is self-evident: for a custom is not reasonable merely 
because it is known to the prince: since any other kind of custom can 
be equally known or not known by him; and a custom must be postu- 
lated of such a reasonable character that it can truly be known as such. 

Concerning the second also, the truth of our assertion is clear; 
for a prescription does not require in the person against whom the 
prescriptive right is acquired any advertence to the prescription. 
Furthermore, the nature of human law in a certain way demands this; 
for it should be adapted to human conduct. Therefore, it is highly 
expedient that when a people has persevered for a sufficiently long 
time with a stubborn purpose in a course of conduct opposed to a law, 
the prince should not urge the law, but should rather cease from en- 
forcing it. Hence, it is justly provided that a prescriptive custom repeals 
a law [in opposition thereto], irrespective of the knowledge or ignor- 
ance of the prince. This matter offers no further difficulty. 

16. On the other hand, the question may be raised as to whether 

What is the force a non-prescriptive custom can at times effect the 
of non-prescriptive re peal of a law, at least in cases where the prince has 
to the abrogation of knowledge of the custom, ror ranormitanus (Lte Lon- 
law F suetudine, Chap, xi, no. 13) is very clearly of the 

opinion 1 that the fact that the prince has knowledge of the custom is 
not sufficient to effect a derogation from the law within a shorter time 
than that required for a prescription. Support for his thesis may be 
found, first, in the doctrine of the same last chapter of the Title De 
Consuetudwe [. Decretals , Bk. I, tit. iv, chap, xi], which unconditionally 
demands the fulfilment of the two conditions we have mentioned, in 


Panormitanus 


1 [The author refutes these arguments of Panormitanus in later paragraphs. Vide pp. 600 el scq., 
infra — Te.] 
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order that a custom may have this effect; therefore, a custom in which 
one or 'the other of these conditions is lacking cannot produce this 
effect, even if the prince have knowledge of the custom. A confirmation 
of this argument is that if the custom is not reasonable, the fact that 
the prince knows of it in no way enables such custom to repeal the 
law, according to the most common opinion: therefore, if the custom 
is non-prescriptive, it will be insufficient, even though it has been 
brought to the prince’s attention. The logical nexus of this argument 
is evident, because these two conditions are demanded as of equal 
necessity. A second confirmatory argument offered by Panormitanus 
is that the most that can be inferred from the fact of the prince’s know- 
ledge is that he tolerates the custom, but this, according to the Decretals 
(Bk. Ill, tit. v, chap, xviii), does not establish consent. It is for this 
reason that the said author adds that then only should the prince be 
held to abolish the law when he not only has knowledge of the custom, 
but follows it himself; for by so doing he gives (as it were) his express 
consent to it. Finally, I add this further argument: this custom is 
valid as a kind of prescription; but the time necessary for a prescription 
is not shortened because of the knowledge of the prescription on the 
part of the person against whom it is being established. Therefore, . . . 

17. Nevertheless, I hold that the contrary 1 is true. I assert, then, 

. . that a non-prescriptive custom is at times sufficient to 
custom is sufficient derogate from a law, provided the prince has know- 

ro a«on oTatew*" ^ e( % e t ^ ie custom, and provided the custom itself 

roga ion 0 a aw. ^ ^ a nature) an d of such duration as practically 846 

to be an indication of his consent to its effect. This seems to be the 
teaching of St. Thomas (I. -II, qu, 97, art. 3, ad 3) where he demands 
not a prescription of the custom for this effect, but a sufficient expres- 
sion of consent by the prince. Soto holds the same opinion (De Iustitia , 

Bk. I, qu. vii, art. 2), as do Bartholomew Medina (on I.— II, qu. 97, 
art. 3) and Gerson (in the aforesaid treatise De Vita Spirituali). 

This would also seem to have been the view of Antonio de Butrio 
(De Consnetudine, Chap, xi), for he says that if the Pope has knowledge 
of a custom in opposition to a law, a period of ten years is sufficient. 
This statement is approved by Sylvester (word consuetudo, Qu. 4.), and 
by Angelus de Clavasio (Summa, word consuetudo, no. 8). The same is 
held by the canonists generally with respect to cases where a custom 
opposes a canon law which has not yet been accepted, as Felinus 
records at length [on Decretals , Bk. II, tit. xxiv, chap, xi, no. 3 and 
Bk. I, tit. xxxni, chap, xv, no. 3]. 

The same reasoning holds, as I have already pointed out, for 
a custom [resisting a law of this status, as holds for a custom contrary 
to a law that has been accepted by those to whom it applies] : and this, 

1 [Contrary to the position just urged by Panormitanus,— T r.] 



Chap. XVIII] Can Custom Abrogate Human Law? 601 

both for the reason that such a custom is like the other in that it is in 
opposition to the Church and her law; and again, because, as I ex- 
plained above, the observance of a law for a certain period does not 
increase its legal effect, as such, but is said to confirm it only in fact. 
Therefore, in respect of their force as law, the principle is the same 
in both of these cases. 

Another proof is that there is no ground for holding that the 
reason validating the establishment of law should be greater than what 
is necessary for the abrogation of law. But a non-prescriptive custom 
of which the prince has knowledge suffices for the introduction of law — 
as we have demonstrated earlier. Therefore, such a custom is sufficient 
for the abrogation of law. 

The proof of the major premiss and of the logical nexus of this 
argumentation rests upon the fact that the whole basis of either of 
these effects lies in the tacit will of the prince; and this will, specific 
and personal (as it were), can be known not less clearly from a non- 
prescriptive custom contrary to law, but known to and tolerated by 
the prince, than from a custom that is outside the law. Therefore, the 
former custom is no less sufficient for derogation of law than is the 
latter for the introduction of law. Indeed, there is even more reason 
for presuming the consent of the prince for the accomplishment of 
this effect than for the introduction of new law; and this, both for 
the reason that such abrogation is urgently needed in order to remove 
from his subjects an occasion of offending against the law which still 
prevails, and also, because the custom itself brings about such a change 
in the subjects themselves that through it they have become in a 
certain fashion unfitted for the observance of the law in question, for 
the observance of the law ought to be easy and adapted to their general 
conduct. 

Finally, this opinion is confirmed by usage, since many of the laws 
of the Church are held to have suffered derogation within periods 
shorter [than forty years], for the reason that the Popes, though not 
ignorant of the usages, did not manifest their wishes [in favour of 
the law]. 

18. On the question of the time required for this effect when the 
Of the time required P r i nce h as no knowledge of the custom, I think that the 
for the abrogation opinion that fixes ten years as necessary — although it 
custom W whe°n ^ the ^- s defended by Antonio de Butrio and other authorities 
prince is ignorant of — is advanced without good reason. For this assertion 
the same. of Antonio g e p u trio cannot have application to the 

civil laws, because in the case of such laws, even when the prince has no 
knowledge of the custom, a period longer than ten years is not, as we 
have said, required for this effect; our assertion, on the other hand, 
holds true even of civil law, for the reason that when the prince has 

1569.74 4 H 
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such knowledge of the custom, the full prescriptive period of ten years 
fixed by the civil law is not required. And if the words of these writers 
are to be taken as referring to the canon laws only, they should fix the 
length of time which should be demanded for this effect [with due 
proportion] for civil laws. But they cannot, on any good grounds, 
assign any fixed period as required for such civil laws ; hence, neither 
can the term necessary for this effect in the case of canon laws be fixed, 
on sound reason, at ten years. 

Moreover, there is this general argument [against their position] : 
the period of duration for this kind of custom has not been determined 
by any law; therefore, any fixed definition of its necessary duration is 
unfounded. 

A more complete explanation of this point is found in the very 
fact that since a prescriptive custom is not demanded here, the effect of 
the custom is dependent not upon the dispositions of a law but upon the 
prince’s consent as judged from the natural [, to be distinguished from 
the legal] significance of his actions. But with respect to the duration 
of observance necessary here, judgment finds no guidance in the disposi- 
tions of the law or in the nature of things, since the term of observance 
of such a custom will vary according to circumstances, as I have ex- 

.. . plained above. 

The time here re- r ^ ... . , r . 

quired must be left 1 herefore, it is useless to speak of the period as one 

to the judgment of Q f ten y ears _ Tjh e same assertion holds true of this 

point, as was made in a like passage on the introduction 

of a law: the matter must be left to the judgment of a prudent mind. 

This is the view of Soto, B. Medina, and others. 

19. In fact, some canonists have inferred from this conclusion, 
that when an entire city, or community acts in opposition to some 
statute made by that community, one act in opposition to the statute 
will be sufficient to revoke it. The leason is that by this one act the 
will of the maker of the statute to repeal that statute is sufficiently 
manifested, since the will that acts against the statute is the same [as 
that which brought it into being]. This is not the case with law enacted 
by the will of the prince. 

This is the doctrine of Panormitanus (on Decretals, Bk. Ill, tit. 
iv, chap, xv, no. and of Giovanni d’ Andrea (on Decretals , Bk. 
Ill, tit. v, chap, xxii, and Bk. I, tit. ir, chap. viii). The same doc- 
trine is taught by other writers on these laws. But we shall discuss 
this point, as well as the meaning of the words of these texts, in oui 
discussion on privileges • (pr ur f that head the texts are dealt with. 
Respecting statutes, called, I do not think that sign [of 

a single act contra^/ te] is sufficient evidence [of the will 

of the commum t is obvious from other circum- 
stances that the erform the action by way of a 
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temporary dispensation from that statute, but rather 1 as an abrogation 
thereof. It is to be added that a custom [and not merely a single act] 
is essential also, as I have said, for the abrogation of statutes that 
require for their validity the confirmation of the prince. 

20. My reply to the argument 2 based upon the Decretals (Bk. I, 
Explanation of De- iv, chap. xi) is that the custom there referred to is 
crptais, Bk. i, tit. iv, one which can, even without the sovereign’s knowledge, 
chap ' X1 ' effect the abrogation of a law; that is, a custom which 

has that power by reason of its special character and the force and 
virtue it possesses through the law. But the passage [. Decretals , ibid.} 
does not exclude that custom which only serves as a sign [of the 
general will] and an indication of the will of the sovereign to abrogate 
a law. For in this sense, not only a custom, but any act of the 
prince which sufficiently manifests his will, can abrogate law, as is 
clear from the aforesaid law 32 [Digest, I. iii. 32]. It is evident in 
reason, also; because that power resides in. the will of the prince, 
and differences in the manner of its outward expression are purely 
incidental. 

In answer to the first 3 confirmation we deny, at the outset, the 
equivalence of the examples given: for the condition that a custom be 
reasonable is necessary from the very nature of the case; but the con- 
dition demanding a prescription comes from the law alone, and hence 
the former condition is the more essential, and holds in every case, 
since the will of the prince should at all times be and should be pre- 
sumed to be reasonable, both when it is given expression in a par- 
ticular case, and when it is manifested in a general way by the 
disposition of law. 

Again, it is maintained that if the will of the prince is sufficiently 
manifest, even if the custom has no rational basis, so long as it is not 
contrary to reason, and contains nothing evil, the abrogation would be 
valid ; even though it may have been illicitly made. This doctrine has 
been set forth in an earlier passage with respect to an express abrogation, 
but the same is true if we assume that the abrogation is tacit. But such 
will in the prince is most rarely or never to be admitted when the 
custom is so much lacking in reason that it would be illicit to yield 
thereto, and to abrogate the law on account of it, even when it is well 
known to the prince, since an evil will is not to be presumed in the 
prince. The contrary, however, would be true if from the very 
obduracy — even from an unreasonable obduracy — of the people to- 
wards the custom, there is given to the prince a moral cause and reason 
to judge the revocation of the custom would be prudent. For then, even 

1 [Read, sed illitd abrogando —Reviser ] 2 [Cf Sect 16 of this Chapter, supra, p. 599 .— Tr.] 

3 [This refers to the confirmation of the argument of Panormitanus, stated in Sect. 16, supra, 

p 600 . — Tr ] 
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if the prince knows that the people’s custom is an unreasonable one, 
his connivance at the abrogation [of the law] in tacitly tolerating the 
custom is to be presumed, since under these circumstances the abroga- 
tion is just. 

Whence to the second confirmatory argument, 1 my reply has 
already been made in an earlier passage: namely, that in itself the 
sovereign’s toleration is not enough to indicate his consent, but that 
when other circumstances are present there can then exist a prudent 
and correct indication of his consent, and that in the present case, there 
would be an excellent sign of the will of the prince [to abrogate the 
law], when, though the prince is conscious of the popular resistance to 
it, he connives at this resistance: for his doing so whilst the law is in 
force would be unreasonable and harmful to the people, and hence his 
permitting the custom to be observed — unless the contrary were made 
clear — would be presumed to spring from an intention to abrogate the 
law. The same principle applies as often as the situation is such that 
abrogation of the law must be deemed the prudent course: in such a 
situation the knowledge and toleration of the custom by the prince is 
properly taken as consent. 

In reply to the last confirmatory argument, 1 we deny the assump- 
tion: for it has already been shown that, in the case mentioned, the 
custom exerts its effect not as a form of prescription, but as evidence 
of the consent [of the prince] drawn from his knowledge and tolerance 
of the custom. 

21. My reply to the first difficulty, found at the opening of the 
The answer to the Chapter, which has been taken from Section 5 [Digest, 
first difficulty. XLVII. xii. 3, § 5], is that the words of that law have 
many interpretations, which we cannot here discuss. Many, however, 
understand the passage to refer to a situation in which the statute or 
custom has existed first, and the law is enacted subsequently, and thus 
it has reference not to our present matter, but to the question to be 
treated in Chapter XX. 

Others construe it to refer to a situation in which a general law 
exists first, and is followed by a municipal statute. This seems closer 
to its literal meaning, and it is also a denial of the opinion that the 
statute remains valid as against the law, which seems to be most prob- 
Panormitanus. able. For, although Panormitanus, in discussing De Consuetudine, 
Chap, xi, makes the distinction between statutes of the laity and 
statutes of the clerics to reside in the fact that particular churches 
cannot enact statutes opposed to the canons, but that cities can enact 
laws contrary to general law, I do not see the basis for this distinction. 
Hence, Digest , I. i. 9, proves nothing on this point, and the contrary is 
demonstrated from the aforesaid Section 5 [Digest, XLVII. xii. 3, § 5]. 

1 [InSect. t6, supra, p 600 — Tr] 
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This is also clear from what was said supra in Book III [of this work] 1 
on the power to make civil laws. I therefore deny that the same reason 
applies to statute and to custom, as Panormitanus himself admits [ibid.] 
with regard to statutes and customs of clerics. 

The reason here would seem to be — even though various reasons 
are given by the canonists, as by Panormitanus [ibid.], and more fully 
by Rochus (De Consuetudine , Sect. 3, no. 7) — that human laws ought 
to be adapted to the general conduct of the people for whom they are 
made, and that therefore lawmakers ought, in this matter, to respect a 
reasonable custom of their subjects. This reason and necessity cease 
to hold in the case of statutes of custom; for they have been made by 
inferior powers, which ought to be subordinated to those that are 
superior ; and hence these statutes cannot, by the ordinary law, prevail 
848 against the laws of superiors, except by special concession. 

22. 2 In answer to the second difficulty, which is taken from the Code 
Answer to the (VIII. lii (liii). 2), I note, first, that this law also has 

second difficulty. been variously explained, as is clear from the Gloss 
(on Decretum, Pt. I, dist. xi, can. iv). The most general and probable 
reply is that this law must be construed as referring to a custom not 
having the conditions laid down in the Decretals (Bk. I, tit. iv, chap. xi). 
This is the reading of it given by Jason (in addit. to Gloss, on Institutes, 
I. ii, § 9, word imitantur ), where the Gloss advances a different explana- 
tion. The true meaning of the passage is that a custom is not of so 
great authority as to prevail in opposition to the will of the prince; 
and this meaning is indicated by the words of the same law, where it 
says : ‘[The authority of custom is not slight, but] it will not prevail by 
its own force [so as to overcome right reason or positive law]’ ; that is, 
by its own force and authority. This assertion is in perfect harmony 
with the fact that custom may be such as to show that the will of the 
prince has been changed and this, either by the evidence that it gives 
of such change, or by virtue of some law [in which the conditions, under 
which his consent is to be presumed, are laid down]. 

23. In reply to the third difficulty, St. Thomas says (I. -II, qu. 97, 
The answer to the art. 3, ad 2), that a custom contrary to a law can be 
third difficulty. established by means of actions which are morally 
good, and that the custom will, therefore, be a reasonable one. 
His reason is that a human law can be disobeyed without fault 
when necessity arises in some particular cases. Whence, if such 
occasions are frequent, a custom is established through actions 
contrary to that law, which proves that the law is not advantageous to 
the community and, consequently, abrogates the law. This reply is 

1 [Supra, Bk III, chaps 11 and lii, pp 372 el seq— Tr j 

1 [This Section and the two following are incorrectly numbered in the Latin text. — Tr.] 
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also suggested by Panormitanus (on Decretals , Bk. I, tit. xxxrv, chap, i, 
no. 4); and his opinion follows that of Archidiaconus (on Decretals , 

ibid.). , . 

But this reply does not meet the difficulty. The reason is that 

those actions are not permitted except by way of epieikeia because of 
a present urgent necessity. But such acts do not establish a custom 
contrary to law, since they are not contrary thereto, nor do they evince 
in the people a state of mind in opposition to the law, as has been 
explained above; nor, again, can an action done in virtue of a custom 
arising from such acts alone be regarded as licit; it will be such, only 
upon a similar occasion of need, in which case its justification is pro- 
vided for by epieikeia. But if those occasions occur so frequently as to 
prove the law to be useless, the law is abrogated, not by reason of the 
custom, but because it has been proved to be burdensome and of no effect 
in itself ; or else it will cease because the end for which it was enacted 
ceases to avail generally. 1 So St. Thomas himself says [I. -II, qu. 97, 
art. 3, ad 2] that: ‘Such a custom shows that the law is no longer 
useful.’ 

Secondly, St. Thomas replies [ibid.] that the law is set aside 
through custom when the latter has been so firmly established that the 
law no longer seems possible to observe in accordance with the custom 
of the country. However, should the matter reach this point, there 
would be not a real abrogation of law, but rather a cessation of the law 
through a change in the subject-matter. So great a change, however, 
is not always necessary for the abrogation of a law. For a law is often 
abrogated if there is a concurrence of the circumstances described 
above, and this, even if the law might be otherwise justly binding, 
provided the sovereign’s will has not tacitly intervened in one or other 
of the ways we have mentioned. 

St. Thomas, therefore, in the solution he has given, apparently 
wishes only to indicate the ways in which the cessation of a law can 
take place through custom ; and this, without relation to the consent 
of the prince, but from the nature of the case, as it were. But such 
a process is, however, not a true abrogation, but a cessation of law. 
But in the solution that he gives in the passage (I.-II, qu. 97, art. 3, 
ad 2) he is rather speaking of abrogation properly so called. 

24, I shall, then, frame my reply to this objection from the 
it is possible for a principle laid down in Chapter IV of this Book, namely, 
custom begun by that a custom may have its inception through actions 
badTbecausetorbtd- which are bad because they are forbidden by law, and 
den to derogate yet may establish a custom in derogation of law. This 

* !om ldW ' is admitted by Cajetan(on I.-II, qu. 97, art. 3, ad 2), 

1 [Generally the teaching of canonists is that if the end or purpose of a law ceases to avail for the 
people generally, the Iaw'ceases; not so if it ceases to avail only m particular cases. — Reviser.] 
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as it is by all other writers. Indeed, it is clear from what we have said 
that in order to effect this sort of abrogation, the customary actions 
will inevitably be bad at the outset because they are in opposition to 
a law which is binding, and this, apart from any excuse or plea of 
ignorance. The reason why these acts are sufficient for abrogation is 
that, during the development of the custom, they concur not as a 
cause, but rather as an indication of the will of the prince or of the 
law; for they can be an evidence of his will even if they ''are bad. Again, 
the final result of such a custom is not evil, namely, that actions of the 
same sort may be done without fault after the abolition of the law; 
and it is to this that the prince consents when he abrogates the law. 
And so this custom, even though it is unreasonable in its mode [of in- 
troduction] and initiation, is not essentially such (since these acts can 
become licit) either in the issue effected or in the results that flow from 
it. The reasons are that the prince can, on the ground of such custom, 
prudently and reasonably abrogate the law; that when the custom 
has matured these acts are licit; and finally that the right to do these 
actions freely thereafter is a just one — for there arises, as it were, 
an absence of the law, or rather of the prohibition, which prohibition 
could be reasonably abolished. 

It is added by Cajetan (ibid.) and Panormitanus (ibid.) that 
although at the beginning those who act against the law commit a 
fault, yet their successors can presume that the law has ceased to be 
849 observed for some reasonable cause. This certainly seems to be gener- 
ally probable, especially when the abrogation takes place by means of 
a long-continued prescription, But I maintain that such a presumption 
as that is not necessary; for even though all the actions were bad, as 
being done counter to the law before the completion of the time 
necessary for prescription, or before there has been a sufficient pre- 
sumption of a tacit will of the prince, nevertheless, when the prescrip- 
tive period has elapsed, or a sufficient manifestation of the prince’s will 
made, the law (lex) would be abrogated by force of law(zwr) in general, 
or the tacit will of the prince. This tacit will of the prince is just, though 
the acts of the subjects were bad, as has been stated. It is to be noted 
that such a custom is not, on the ground that it brings about this effect 
in this way, to be regarded as equivalent to a prescription — as I have 
shown in the First Chapter. 

35, Some will urge, however, that the law [that was abolished] 
was reasonable (for this follows from the nature of law, and it is assumed 
. . , that, in this case in question, the law is a true and 

valid, one), and that hence the opposing custom will 
be unreasonable, and this not only because it has been introduced by 
acts that are bad, but because it tended to abolish a reasonable law. 
This would, then, seem to be a procedure contrary to reason ; and since 


Cajetan 

Panomntanus 
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the two are direct contradictories, if one is reasonable, the other must 
be unreasonable. 

My reply is that the same argument was used previously against 
the express abrogation of a law, and it was then clear 
*" f ' that such could be reasonable and just: hence the 

solution given there will serve for this objection also. Therefore, I 
maintain that the law [that is abrogated] is not reasonable in the sense 
that it is necessary, but only in the sense that it was adapted to bringing 
about certain effects: but notwithstanding these, the abolition of the 
law and the custom effecting that abolition may be reasonable under 
other aspects, which are also good and fitting. It is the usual case of 
two contrary probabilities: because one may have the advantage of 
a greater probability, the other is not therefore unreasonable: and this 
is especially so, because a comparison [between contrary probabilities] 
usually leaves the matter in doubt. 


CHAPTER XIX 


DOES THE ABROGATION OF A LAW THROUGH CUSTOM ADMIT 
OF ANY EXCEPTION OR EXTENSION? 

I. For the better understanding of the rule laid down in the pre- 
ceding Chapter, we must discuss some exceptions to it which are 
frequently advanced; and towards the end of the Chapter we shall see 
whether the rule admits of any extension. 

The first exception demanding attention has to do with penal 
x , laws by which the penalty is imposed by the fact of 

<r irst exception. ' ■ . . -i * m j. / 

transgression. Thus, some writers have held that a law 
of this kind cannot be abrogated by a prescriptive custom, even when 
it is a reasonable one, since any action counter to such a law is con- 
demned as soon as it is done and incurs the penalty of the law. 

This opinion is noticed by Giovanni d ! Andrea and Panormitanus 
(on Decretals, Bk. I, tit. xxxiv, chap. i). Yet this exception has no 
hgal basis; it is contrary to reason, and therefore 
the above-cited authorities have rightly rejected it. 
They do so because even a custom opposed to such a law can be 
reasonable, as is self-evident; and it may, further, serve as a sufficient 
indication of a tacit will of the legislator to abrogate that law. For this 
abrogation may be not less expedient for the common good m the case 
of a penal law than in that of any other legal rule whatever, when it is 
not adapted to the general conduct of the people, or when experience 
has shown that it is not profitable to them. Likewise, the words and 
reasoning of Decretals, Bk. I, tit. iv, chap, xi, apply as equally to this 
kind of law as to others. 

Finally, a confirmation of our argument can be drawn from the 
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example of the law ( Extravagantes Communes, Bk. V, tit. 1, chap, i) 
which prohibits under censure any remuneration accepted for entrance 
into religious life ; and yet through usage this prohibition has, according 
to a probable opinion, as we have elsewhere said, been wholly abrogated. 
This is also the view of Navarrus ([in Enchiridion ,] Chap, xxvii, no. 
106), who gives other examples of this sort. 

The reasoning in support of the contrary opinion is of no weight; 
since, notwithstanding the legal condemnation of the action, and the 
fact that while the law persists, the penalty is incurred by the transgres- 
sion, it has actually been possible to nullify the force of the law through 
usage, either by a prescriptive and reasonable custom, or by the tacit 
consent of the prince. And when the custom has been thus validated, 
the act is no longer condemned by the law or liable to penalty. 

2. It is seriously doubted whether a custom can derogate from the 

A doubt and a dis P ena ^7 a l aw > while leaving it still binding in con- 
traction on the science. Some writers, in discussing this point, dis- 

above exception tinguish between a law that imposes its penalty due 

that must be noted. ° , . , 1 , i • i 

to actual transgression, and one that merely provides 
that punishment must be inflicted; and they assert of this latter sort, 
that there may be a derogation from that part of the law which deals 
with the penalty. This opinion is certain and generally accepted. The 
reason here is one peculiar to this kind of law: the penal section of such 
a law instructs the judge, and is binding upon him; therefore, just as 
derogation from other laws is possible, so it is possible from this, in so 
far as it is a precept addressed to the judge. 

Alfonso de Castro (De Potestate Legis Poenalis, Bk. II, chap, xii), 
however, denies that this holds true of a law which directly inflicts 
a penalty or a censure ipso facto ; and he cites the authority of Hosti- 
ensis (on Decretals, Bk. I, tit. 1 xxxiv [, no. i] 2 and Tiraqueau in support 
850 of his opinion. The latter, however, is speaking of another matter, as I 
shall prove shortly. Castro’s reason may be that if such a law is not itself 
abrogated, a fault is always committed in violating it ; and that, there- 
fore, the penalty is always incurred. Thus, if excommunication is the 
penalty [attached to a breach of the law], of necessity it follows the viola- 
tion of the law, since contumacy against the law precedes its violation. 3 
The same is true of the other penal effects that are inflicted by the law 
itself; and hence there can never be a derogation from the law in 
respect of these effects alone; nor, therefore, can there ever be a de- 
rogation from it in respect of the penalty alone. A confirmatory proof 
[of Castro’s assertion] might be drawn from the .consideration that such 

1 | Read ‘tit’ for ‘cap’ in Latin text.— Tr.] 

2 [Hostiensis says nothing about this matter m his comment on De Tretiga et Pace ( Deaetals , I 
xxxiv).— R eviser ] 

3 [Contumaaa m canon law is not really expressed by the word ‘contumacy’. The Latin word means 
violation of law that is fully deliberate. — R eviser ] 
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a custom would be unreasonable, since its tendency would be to allow 
offences to go unpunished. 

3. Nevertheless, we must assert the contrary opinion, in agree- 
A penal law, even ment with Panormitanus, Felinus, and commen- 
when imposing a tators generally (on Decretals, Bk. I, tit. xxxiv, chap. 

^be 'abrogated i)- It is that also of Navarrus ( De Regularibus , 
through custom. Commentary III, no. 55 [consilium 55], and in Enchiri- 
dion, Chap, xxvii, no. 106). 

The first proof of our assertion is inductive. In earlier times the 
sons of men of the clerical order were made serfs at birth by the law 
itself, as a punishment for the incontinence of the father (Decretum, 
Pt. II, causa xv, qu. viii, can. iii); but this penalty was abrogated by 
desuetude, while the same guilt continues to attach to the offence, as 
the Gloss on that canon notes. Likewise in Extravagantes Communes 
(Bk. Ill, tit. iv, only chapter) penalties are imposed for actual trans- 
gression, which have disappeared through non-usage, even though the 
law has continued in force, as may be seen in Navarrus ( Enchiridion , 
Chap, xxvii, no. 150), where other examples of this kind of abrogation 
are to be found. We ourselves daily observe the revocation of the 
penalties of law without the revocation of the laws themselves — as was 
recently done by Clement VIII [on the Constitution of Pope Sixtus V], 1 
concerning that regulating the mode of receiving novices into religious 
institutes. And since derogation can be effected through the laws, it 
can be effected through custom, as is clear from principles already laid 
down. 

The reason finally is that derogation from a law is possible without 
the abrogation of the law. This is in accord with the words of the Gloss 
(on Digest, L. xvi. ioz): ‘For derogation occurs when a part [of the 
law] is removed; but abrogation, when the whole is annulled.’ There 
can, then, be derogation from the law through custom, although there 
is no abrogation, as Navarrus rightly concludes ( Consilia , Bk. I, De C011- 
suetudine). The reason is that there is a parity between the force of 
law and that of custom. Therefore, when, for any reason, the various 
parts of the law are separable, derogation can be made from one por- 
tion, while the other is left unaffected. But the penalty of the law can 
be separated from the guilt incurred by its violation. Custom can, 
therefore, derogate from the law respecting the imposition of a penalty, 
and can leave the guilt incuried by its violation intact. The reason is that 
the penalty in question is not essentially annexed to the transgression, 
but proceeds from the will of the prince; and his will may be changed 
with respect to one part of his law, whilst unchanged with respect to 

1 [The Constitution of Pope Sixtus V, Cum de Omnibus, regulated the reception of novices into Re- 
ligious Orders (1587) This Constitution was modified by Pope Clement VIII, in his Constitution in 
Supremo (1603) Cf. Bullarum RP PP. collected, Rome", 1747, Tom. IX, p 370, Tom XI, p. 409.— 
Reviser ] 
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another, as is self-evident, and as is proved bp usage. And the prince is 
bound bp the law, as to its directive force, even though he is not bound 
as to its penaltp. The Gloss (on Decretum , Pt. I, dist. iv, can. vi, word 
consuetudine ) is to this effect also, when it states that even though 
custom can sometimes release [the sinner] from the temporal punish- 
ment due to his sin, it cannot release him from the punishment of hell, 1 

4. I replp, then, to the argument of those who hold the opposite 
Refutation of the thesis, that so long as the custom has not been vali- 
basis of the con- dated bp prescription, or has not prevailed in opposi- 
trary argument. tion to the penaltp, then it is true that the latter is 
incurred bp a transgression of the law. Nevertheless, it can happen that 
even though the penaltp is incurred, it is never upheld, and that such 
non-observance might continue during the running of the time re- 
quired for prescription, or for the period needed to indicate the will 
of the prince, who knows of and tolerates the non-observance or non- 
execution of the penaltp - and this is, in a wap, sufficient for the abroga- 
tion of the penaltp — -even though no custom opposed to the observance 
of the law had been established. 

In replp to the confirmatorp proof [for the contrarp assertion] 
given above, 2 it is to be said that the onlp effect of such a custom is that 
the punishment fixed bp the law is not at once incurred; but not that 
the superiors lacked power so to punish offenders and ought not to do 
so : it does not, therefore, follow that the custom is unreasonable. It is 
the same case as that in which the penaltp of the law is not one incurred 
bp actual transgression, but is to be imposed bp the judge, where, even 
though there has been a derogation from the existing law to the effect 
that the judge is not bound to impose the penaltp fixed bp that law, 
nevertheless, the new rule does not restrain him from imposing some 
other punishment, if he deems it expedient. Otherwise, the custom of 
which we are speaking would be an unreasonable one. 

5. Still, the above opinion, or distinction, applies in a certain 

in what sense the sense to an unreasonable custom opposed to a law, 
aforesaid distinction a matter concerning which many jurists sap that 
1S true ' even though a custom of that kind cannot abrogate 

the law, it can, nevertheless, remit its penaltp. 

This is the opinion expressed in three Glosses (on Decretals , Bk. I, 
tit. iv, chap, vii; on ibid., Tit. xi, chap, ii, word antiqua, first replp; 
and on ibid., Bk. II, tit. xxv, chap, i). It is also that given bp Rochus 
(De Consuetudine, Chap, xi, no. 33, to no. 8 of Section i), 3 where he 
treats this point at length 

1 [Release from temporal penalty by custom must refer to a penally inflicted by some human 
authority — Reviser ] 

2 [At the end of Sect 2 of this Chapter, supra, p 609 — Tr ] 

3 [This reference will be clear if the reader consults Tractatus Illustrium (Venice, 1584), Vol. II, pp. 348 
el seq , in which this work of Rochus Curtius is contained — Reviser ] 
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Therefore, I maintain that the distinction between a law which 
imposes a penalty for actual transgression and one which provides that 
the penalty may be imposed by a judge, is relevant and useful here. 1 
For when a penalty is imposed by the law itself, no abrogation of the 
penalty nor any derogation therefrom is possible through an unreason- 
able custom alone; for the consent of the prince to remit the entire 851 
punishment cannot be indicated by means of such a custom. Nor, 
again, can such a custom avail to diminish the penalty of a law, if it is 
unreasonable in respect of that part of the law — for the same reasoning 
applies here, as I shall make clear immediately. However, when the 
penalty is one that is to be imposed by a judge, the custom may afford 
him an excuse, at least, for the reduction of the penalty, for this is 
within his authority. 

6. Nevertheless, it is to be noted, in connexion with this thesis, 
Observations that an unreasonable custom of a community is one 

thing, but a private custom of offence by an individual 
The first observa- is quite another. 

tlon ‘ For the last-named custom cannot, of itself, have 

the effect of remitting the penalty, even in the forum of human 
law, but it rather increases it, because it aggravates the guilt, and 
is a form of violation which is especially detrimental to the common 
good. The above-cited authorities [, in setting up their thesis,] are 
thinking not of a private, but of a public custom. 

With respect to the latter custom, two other considerations can be 
The second obser- urged, The first is that it can be understood as 
vation - exempting from the penalty, or as diminishing it, in 

two ways : in one, through the abrogation of the law or by some dero- 
gation therefrom, at least as to that part of it which deals with the 
penalty ; m the second, by reason of the circumstances of the customary 
actions, that is, because of the number of those offending against the 
law and of the frequency with which the law is violated, there comes 
into being a proper reason for the reduction or remission of the pen- 
alty, even if no derogation is made from the law itself. 

The second consideration to be urged is, that a custom opposed 
The third observa- to a penal law can be unreasonable in two ways. First, 
tion ‘ by its transgression of the law as a whole ; that is, both 

by the commission of a fault against the provisions of the law itself, and 
by the remission or non-execution of the penalty provided in the law. 
Secondly, the custom can be unreasonable in so far as it is a transgres- 
sion of the law, but not in so far as it fails to carry out the punishment 
annexed to the law — as might be the case where, even though the 
malice of the transgression is admitted, the penalty is felt to be too 


1 [This is the well-known distinction between penalties lalae senlenltae and ferendae sentenhae . — 
Reviser.] 
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harsh, or too little in accord with the people’s waps, or is one that 
gives occasion to more serious transgressions for some other such reason. 

7. I sap, then, that a custom which is unreasonable in its disregard 
What force an un- of the penal section of a law cannot establish a legal 

reasonable custom immunitp from that penaltp by the abrogation of 
may have [in the vi r / s © 

abrogation of a law. 

penal law]. The proof is that it is impossible for an unreasonable 

custom to abrogate a law (. Decretals , Bk. I, tit. iv, chap. xi). No custom 
can, therefore, in anp wise, in so far as it is unreasonable, derogate from 
a law in respect of anp part of that law to which it is contrary; for what 
is true of such custom in relation to a law as a whole, is true of it with 
respect to parts of a law. Therefore a custom, unreasonable in its non- 
execution of a penaltp, or in its failure to impose the penaltp which is 
fixed bp law, can never derogate from the law in question, even in 
respect of the law as it imposes a penaltp. This assertion is applicable 
as much to a law which provides that the penaltp is to be imposed bp a 
judge (poena ferenda ), as to one which imposes the penaltp for actual 
transgression, as is clear from the proof given above. 

I add, however, that even though a custom is unreasonable in so 
a custom unreason- f" ar as 11 involves a breach of the law, it can, if there is 
able as a whole, but good ground for a disregard of the penaltp, derogate 
in reason ^respect f rom that portion of the law which deals with the 
of the disregard of penaltp — and this, both in respect of the part of a law 
law P can lt5 derogate which imposes its penaltp for actual transgression, and 

from the penal por- of one providing that the penaltp be imposed bp a 
tion of the law. j udge> 

We shall demonstrate our assertion bp argument from contraries. 
Everp custom, in so far as it is reasonable, can prevail against that part 
of the law against which the custom stands in opposition, according to 
the Decretals (ibid.). Therefore, a custom which is reasonable in disre- 
garding the penaltp of the law will be able to derogate from the portion 
thereof that fixes the penaltp; and this, even though it does not remove 
completely the obligation of the law, since in the latter regard the 
custom is, in our assumption, unreasonable. 

This inference is logically valid, both because the principle on 
which the argument rests is, with due proportion, applicable here, and 
because the useful portion of the law is not impaired bp that part of it 
which is of no value when the two are separable. But in the case of the 
law we are considering, the penaltp is separable from the transgression, 
as has been explained. Then, finally, the prince map justly give his 
consent to the remission of the penaltp, even though the directive force 
of the law remains unimpaired; hence, he is to be presumed to do so 
when there exists a reasonable and prescriptive custom to that effect, 
or one that has been tolerated for a sufficient length of time. 



Panormitanus 

Rochus. 


Gregory. 

Augustine 


614 On Laws and God the Lawgiver [Bk VII 

8, I observe, finally, that even if the custom is wholly unreason- 
In what way a cus- able as to both portions of the law, it may afford some 
tom which is un- excu se for the non-observance of it as a modifying 

reasonable, in re- , . , ^ • 

spect of both parts circumstance — that is, when the law is not one in 
of the law, may af- w ]iich the penalty is incurred by actual transgression, 
the non-observance but one which provides that the penalty is to be 1m- 
ofit - posed by a judge. And this, I think, is the sense in 

which the language of the jurists is to be interpreted. And this be- 
comes clear, first, with respect to individual offenders, from the fact 
that from a public custom made up of actions in violation of law, 
especially from such a custom when it is tolerated, there results some 
ignorance of the law whereby the offence comes to be regarded as less 
serious ; or, if not ignorance of the law, such an insensitiveness to the 
unlawfulness of the act as to lessen the gravity of the fault and, con- 
sequently, the liability to punishment. 

Secondly, the example of the violation of the law by great 
numbers of people presents a very strong temptation (as it were) draw- 
ing the transgressor on as by an object of vehement passion; and this 
fact must usually be accounted as a mitigating circumstance in in- 
dividual violations of the law. It is this kind of mitigation of the 
penalty that is discussed by the Gloss (on Decretals , Bk. I, tit. iv, chap, 
vii), as well as by Panormitanus in his comment on the same Chapter 
(no. 5), and is treated with some fullness by Rochus ( De Consuet udine, 
Chap. xi ? no. 33). 

Again, with respect to the community in general, the multitude 
of offenders gives rise to the occasion for a failure in executing the 852 
penalty, for the reason that it is not easy to punish a whole multitude 
without scandal, or without causing great disorder and greater harm 
to the community. Neither is it expedient to punish some, but not 
others, since this also would give rise to scandal on the ground of 
favouritism. Even when punishment can, for a particular reason, be 
visited upon some persons, these are usually few in number, and im- 
munity would then result to the community as a whole. 

These two modes of release from the penalty of a law are suggested 
in the Decretals (Bk. I, tit. xi, chap. ii). The latter — in respect of the 
community as a whole — is set forth by Gregory I (in Decretmn , Pt. I, 
dist. iv, can. vi) and is suggested by Augustine, in Letters , 1 [= clxxxv, 
chap, x, no. 45, Migne ed.], cited in Decretum , Pt. I, dist. 1, can. xxv, 
more clearly in Letters , lxiv [= xxii, chap, i, no. 3, Migne ed,], cited in 
Decretum , Pt. I, dist. xliv, chap. i. It does not, however, apply in the 
case of a law which imposes its penalty for actual transgression, for a law 
of that kind makes no distinction of circumstances, and in all cases rules 
to the same effect. 

9. Finally, a doubt may be raised in this context as to whether it is 
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possible for a custom to cause a relaxation of the direct obligation of a 
A doubt penal law while leaving the obligation of the penalty 

urLn intact, thus transforming (so to speak) a mixed law into 

one wholly penal in character. This point was touched upon by Tira- 
queau, in commenting on L. Si unquam, word revertaturf where, in the 
twenty-fourth note on the distinction between a poena lata and a poena 
ferenda (no. 350)* he rehearses the distinction applied by a certain 
Matthieu in the Preface to the Constitutions of Clement [Universitati]. 
For when a law imposes its penalty automatically, Matthieu holds that 
even though the law itself falls into desuetude, the penalty for its viola- 
tion is incurred. And in support of his opinion, he [i.e. Tiraqueau,] 
cites Decretum (Pt. I, dist. xi, can. viii, Sext, Bk. I, tit. xi, chap. ii) 2 and 
Decretals (Bk, III, tit. xviii) without specific explanation. But I find 
nothing either in the laws cited or in the whole title that has to do with 
this question. Matthieu holds, however, that when the law is one 
which provides that the penalty be imposed by a judge, if the law falls 
into desuetude, the penalty is also abrogated. In support of this dis- 
tinction he cites a passage from Decretum , Pt. I, dist. iv, can. iii — which 
also proves nothing. Tiraqueau does not comment upon this opinion, 
but sends the reader to other writers whose names he gives. 

10. I can see no truth whatever in this opinion. For the custom 
to which the thesis [of Matthieu] has reference must be either one that 
The above reason is is inchoate and [therefore] insufficient for the abioga- 
rejected. tion of a law; or it must be one that is perfect and 

complete. The first kind of custom cannot, of itself, derogate from a 
law in respect of its primary obligation, as is evident from the prin- 
ciples that we have established in earlier Chapters, and from Decretals , 
Bk. I, tit. iv, chap. xi. Consequently, such a custom has no bearing on 
the present point, nor can it have any effect on the abrogation of the 
direct obligation of a law, nor can it do away with the obligation to pay 
the penalty of the law, whether that is imposed by the law for actual 
transgression, or is to be imposed by a judge. It cannot do so, because 
it has not the force to make actions done in violation of the law guiltless, 
nor is it of itself sufficient for the abrogation of the penalty of the law. 

If, however, Matthieu is here speaking of a matured custom, we 
must ask another question, namely, whether the distinction he lays 
down in his assertion with respect to the effect of customs abrogating 
the direct obligation of the two kinds of penal law, is to be understood 
as being an actual and necessary, or only a possible one. It is neither : 
for — to test its necessity — it does not necessarily follow that when the 
abrogation of the direct obligation of the law has/ been achieved, a 

1 [The reference is to Tiraqueau’s commentary on a law (Si unquam) issued by the Emperors Con- 
stantly and Constans to Orphitus (P V ), and it is found in the Code of Justinian, VIII. lvi. 8, and 
also in the Theodosian Code, VIII xiu. 3 — Reviser ] 

2 [There is, however, nothing m this law on desuetude , it refers to ignorance of penalties — Reviser.] 
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penalty imposed by the law itself is incurred through an action done in 
observance of a custom opposed to the law. Indeed, the contrary is 
the more probable consequence; for, with the cessation of the guilt, 
the penalty then should also lapse — and this seems more frequently to 
be the actual result. Nor, on the other hand, is it a necessary con- 
sequence that when the direct obligation of the law has been abro- 
gated, a penalty to be imposed by a judge should lapse; for the custom 
can be such that it releases the subject from obedience to the law under 
the pain of guilt, without, however, releasing him from the obligation 
to pay a penalty for its violation — as I shall prove immediately. The 
distinction in question is, therefore, one without foundation. 

1 1 . The difficulty, therefore, [set down at the beginning of Section 
9,] can be raised with respect to both kinds of penal law without distinc- 

It ' o 'ble that ^° n} t ^ S ’ ° n ^ § r0unc ^ we ^ ave j ust state d, 

derogation'may oc- namely, that when the adequate cause has ceased to 
cur from a law re- exist, its effect ceases to exist : therefore, if the guilt 
ticnfoTguUt, 0 white due to the breach of the law is removed through 
the penalty remains custom, the penalty which follows that guilt is re- 
ummpaire . moved also, whether it be a penalty incurred or a 

penalty to be imposed ; for, in the case of both, guilt is the adequate 
cause of the penalty. A custom established with any other intention 
would be unreasonable. 

Nevertheless, I hold that it is possible for a custom to derogate 
from a law with respect to the obligation of incurring guilt, whilst the 
debt of the penalty remains in some cases, that is, where the penalty 
does not essentially presuppose the presence of guilt. This, I infer, is 
the position taken on this point by Navarrus ( Commentaria De Lege 
Poenali in Cap. Fraternitas, Decretum , Pt. II, causa xn, qu. ii, chap, 
xi), as is shown by the tenor of his discourse as a whole and especially 
by that of the last number (consideration 3), which, even though it is 
imperfectly stated, gives sufficiently clear evidence for this reading. 

The proof for this thesis is that derogation from the law is possible, 
even though it is not abrogated; and there can, therefore, be deroga- 
tion from any portion thereof which is separable from the other, while 
the latter remains in full force. But the imposition of a penalty, or a 
threat of the same, is independent of the obligation of incurring guilt, 
as is evident from our earlier discussion of the nature of a penal law. 
Therefore, a law of a mixed character can be derogated from, in respect 
of its direct and absolute obligation, in such wise that it remains one of 
a purely penal nature. Nor is such an effect in itself unjust, since, 
even though a penalty, taken in its strict meaning, has reference only 
to guilt; nevertheless, considering it in a broad sense as a burden, or a 
civil penalty, that is, derived from human sources, it is sufficient that it 
should be related to a [juridical] cause, and (so to speak) to a juridical 
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culpability. Nor is a custom causing such derogation unreasonable, 
because there map be good reason for mitigating the obligation. 

12. Thus, it is possible that many civil laws — imposing fines, pro- 
853 hibiting freedom of the hunt, 1 or the cutting of timber, or the carrying 

of certain articles out of the country — although in the beginning they 
may have been directive in nature, can later, through usage, have 
become merely penal, and thus have changed their character. The 
reason is that they were treated as such in practice and it was only in 
that way [, namely, by non-observance] that prescriptive customs were 
established against them. 

I added in my assertion, the qualifying note, ‘where the penalty 
does not essentially presuppose the presence of guilt’, in order to ex- 
clude from this class of laws those to which censures are attached. For 
derogation is not possible from the obligation of laws which prohibit 
under pain of censure incurred by actual transgression, unless there is 
also a derogation from the censure. This is so because a censure in- 
trinsically presupposes guilt and disobedience, but such presupposition 
is not implied in every penalty taken in a wide sense. Such laws, 
however, can be abrogated, either absolutely or merely in respect of 
the censure, as Navarrus holds in his comments on the Extravagantes 
Communes (Bk. Ill, tit. iv, only chapter) in the aforesaid Enchiridion 
(Chap, xxvii, no. 150). 

For the argument in support of the opposite view is of no weight, 
since, even though the action stands condemned by reason of the law, 
and the penalty is immediately incurred by those who offended against 
the law in the beginning, nevertheless, both the obligation and the 
punishment, or one of them, can be abrogated by reason of a custom 
and the tacit consent of the prince. 

13. A second [alleged] exception relates to invalidating 2 laws. For 

The second excep- many hold that these cannot be abrogated by custom. 
tlon ' This conclusion would seem to be supported by the De- 

cretals (Bk. IV, tit. xiv, chap, v), inasmuch as it is there stated that 
custom cannot abrogate the law of the Church forbidding marriage 
between blood relations. 3 The same is signified in the Decretals ( ibid ., 
tit. xi, chap, iii), respecting the custom 4 prohibiting marriages between 
persons who are spiritually related. No other reason, it would seem, 
can be assigned for that rule except that the law in question is an 
invalidating one. This seems to be the opinion of Covarruvias (on 


1 [Read venari for veneri • — Reviser ] 

2 [Invalidating laws render an act null and void from the beginning, as in the case of certain contracts , 
disqualifying laws render the person incapable of certain legal acts, as m the case of marriage — Reviser ] 

3 [Such laws were really disqualifying. — Reviser ] 

4 [Consuetudinem also appears in the 1619 edition, and we must suppose that Suarez was referring to 
the impediment of spiritual relationship arising in the first instance from custom, just as marriage 
between Jew and Gentile was forbidden at first, by custom. — Reviser ] 
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Decretals, Bk. IV [De Matrimomis], pt. II, chap, vi, § io, no. 18), 1 and he 
cites [in no. 35] Driedo (De Libertate Christiana , Bk. X, chap, xi [Bk. I, 
chap, xi]) in support of it. Sanchez [De Sancto Matrimonii Sacramento ] 
refers to many others who favour it also. 

These writers, although they are apparently speaking specifically 
on the subject of matrimony, do, however, infer from that matter a 
general principle, namely, that a custom cannot qualify a person whom 
the law has disqualified ; but every law invalidating a human action 
disqualifies persons for that action, or for entering upon the contract 
referred to, as was affirmed by the Council of Trent (SessionXXIV, in the 
decree De Matrimomo), and as we have noted above in BookV. 2 There- 
fore, if a custom cannot qualify a person who is disqualified, so it will 
be unable to abrogate a law with this invalidating effect; for by 
abrogating such a law it would qualify the person. In confirmation of 
this proof, it may be said that an invalidating law renders a person in- 
capable of performing the act with which the rule of the law is con- 
cerned; and a custom cannot cancel such an incapacity of a person. 
This is the common opinion among jurists. It is also that of Felinus 
(on Decretals , Bk. II, tit. xxvi, chap, xi), of Decio (on Decretals, Bk. II, 
tit. 1, chap, xiii, no. 12 [Bk. II, tit. n, chap, xiii, no. 13]) and of Aimone 
Cravetta (De Jntiquitatibus Tettvporum, Pt. IV, § 3). And a proof for 
this opinion might be drawn from experience, that is, from the general 
practice in regard to irregularities, censures, and other like canonical 
impediments, which cannot be removed by custom. 

14. Nevertheless, neither is this exception, in my opinion, to be 
This exception also admitted, because the Decretals ( Bk. I, tit. iv, chap, xi), 
must not be admit- sets forth a principle of general application when it 
tedl says that a human law can be abrogated by a custom 

that fulfils the two conditions there stated. But such a law, even 
though it makes an action null and void, is still a human law. There- 
fore, if a custom, contrary to this law, fulfils these two conditions, it 
abrogates the law; if, however, it does not fulfil these conditions, it will 
effect no exception to that law. To say that there cannot be a reason- 
able custom counter to an invalidating law, is arbitrary. For such a law 
can be abrogated for a just reason and is often so abrogated, as is evident 
in the ancient law prohibiting marriage between persons related within 
the fifth degree, which has now been abolished. 3 A custom, therefore, 
contrary to an invalidating law of this kind can be reasonable on 
the same basis, and consequently can also be either prescriptive, 
if it endures for a long time, or it can indicate the tacit consent 

' [Covarruvias, Opera , Antwerp, 1627, Tom i, pt. li, chap vu, par. 10, no. 35; reference to Driedo 
is Bk I, chap xi, at end — Reviser.] 

1 [Not included in these Selections — Tr ] 

3 [The Church mitigated her prohibition against marriages between blood relations At present, the 
prohibition extends to the third collateral degree.— Reviser.] 
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of the prince, if he has knowledge of it. It can, therefore, abrogate 
a law. 

A confirmatory argument can be drawn from the admitted prin- 
ciple that a custom can establish an invalidating law, as we have shown; 
therefore, it can abrogate such a law. The validity of the argument is 
clear from the fact that the principle is the same in both cases, as is 
admitted by Covarruvias (ibid.)] for the consent of the prince Covarruvias. 
is manifested by the custom for either effect, and in both it is 
possible for the subject-matter to be just and reasonable, as has been 
explained. 

This opinion is set forth in the Gloss (on Decretum , Pt. I, dist. vni, Gloss, 
can. vii, word consuetudinem ), which states that an ineligible person 
may be made eligible by custom; that is, by the abrogation of the law 
through which he had been ineligible ( Decretum , Pt. I, dist. xii, can. 
viii). The same view is held by Innocent (on Decretals , Bk. IV, tit. xi, innocent, 
chap, i, at end), where he is speaking on the subject of matrimony, and 
of the diriment impediments [thereto], which are those that are chiefly a 
matter of doubt. This opinion is followed also by Torquemada (on Torquemada. 

854 Decretum, Pt. I, dist. xxxii, can. xiii, art. 2, [ad 2, no. 10]), by Hosti- Hostiensis. 
ensis (in Summa on Decretals , Bk. IV, tit. xi [rubric, xi, no. 6]), by 
Gabriel ([on the Sentences ,] Bk. IV, dist. xlii, qu. I, art. 3, doubt 6 Gabriel, 
[sole qu., concl. 9, doubt 6]) and by Sanchez (De Sancto Matrimonii Sanchez. 
Sacramento , Bk, VII, disp. iv, no. 4 [nos. 6 et seq.]). 

This also is clearly assumed by the Doctors in their assertion that 
it is possible for a custom to derogate from a law, which gives not only 
accidental, but also essential form and solemnity to an action, even in the 
case where that form and solemnity have been established by positive law. 

This is also the doctrine of Rochus on this point (De Consuetudine , 

Chap, xi, sect. 2, nos. 34 and 35), where he gives certain other examples 
on this matter. 

15. My reply to other arguments set forth for the opposite view is, 

The reply to the op- in the first place, that the authorities who hold that 
posing arguments, th e impediments which make marriage invalid cannot 
be annulled by custom, are not formally in opposition to us. For their 
arguments are based not upon the general principle that an invalidating 
law cannot be abrogated by custom, but upon the special condition of 
such a custom in the matter of matrimony, in which case their opinion 
is that this custom is, of itself, essentially evil and unreasonable, 
or, at least, that it has been condemned by the law. The validity of 
their view thus qualified should be discussed with relation to the 
subject matter of matrimony; but we shall have something to say in a 
general way on this point in connexion with the next alleged exception. 

It is, however, improbable that those writers who maintain the con- 
trary view have thought that every custom opposed to an invalidating 
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law is unreasonable; and this, both because such custom is not always 
found condemned by law — as is evident — and, again, because it cannot 
be held with any probability to be so merely in the nature of the case, as 
I have shown. 

16, We must add that a person legally disqualified may be held 
Two ways con- to become, through custom, again qualified, in either 
sideced in which a 0 f two ways. First, through an abrogation of the legal 
legally quaiified° me rule by which his disability was brought about; and 
through custom. this, we repeat, can be effected through custom. For 
if that disqualification be a penalty, it can be removed; just as the 
penalties imposed directly and ipso facto by other penal laws can be 
abrogated, since the principle involved is the same. If, however, the 
disability is not a penalty, but is imposed because of something unbe- 
fitting, or for some other just cause, then we must determine whether 
this unbefitting factor or cause continues to exist, or has disappeared. 
For in the first situation, the custom would be unreasonable, and to 
that extent ineffective; but in the latter, it would be possible for the 
custom to derogate from law, and bring it about that such disability 
should no longer be contracted. 

A second view might be held on this point, namely, that a person 
lacking qualification or capacity can have his disability removed by 
prescription if he gains by the qualification he lacks, without derogation 
from a general law. But this mode would seem to be an impossible 
one. It has, however, no bearing upon the matter we are discussing, 
since we are concerned not with prescription, but with legal custom 
properly so called. The argument indeed confirms what we have said 
earlier about the impossibility of the derogation from a law by the 
private usage of a single person; for it makes it clear that a prescrip- 
tion cannot be established against the prohibition of such a law. 

1 7. And taken in this sense, the principle or axiom of the jurists, 
to which we referred in our discussion of the last exception, 1 is valid, as 
in what sense the c ^ ear fr° m the Decretals (Bk. I, tit. iv, chap, iv), which 
above opinion is to they cite in illustration of it. For simple priests can- 
bc* u.MUrstoou. not, ^ meang Q f cus i om Q f an y sor t 5 acquire the right 

to administer the Sacrament of Penance, 2 since, notwithstanding any 
prescription or ancient custom whatever, the divine law denying them 
that right always remains unaffected, and no human custom can pre- 
vail against it. The same is true in respect of the positive law; for no 
disqualified person — for example, no illegitimate person — can, through 
his own custom, obtain by prescription a removal of his disability. The 
reason is that the invalidating ecclesiastical law [in that case] always 


1 \Cf Sect. 13 of this Chapter, supra, p 617 . — Tr ] 

2 [A simple pnest is one who has not received jurisdiction and approbation from his Ordinary to 
minister the Sacrament of Penance. Attempted administration, outside the danger of death, would have 
been invalid, because jurisdiction, being a positive grant, cannot be presumed, — Reviser.] 
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remains in full force, even though a general custom can effect a deroga- 
tion from such a law. Thus, the argument for the contrary opinion 1 
based upon an induction from the fact that custom cannot remove 
censures and the like, is of no avail against our thesis. For a custom 
cannot effect the removal of an excommunication without absolution, 
solely through some usage; but by derogating from the law which 
established excommunication as a penalty, can bring it about that this 
penalty is no longer incurred. 2 The same principle holds in respect of 
similar impediments. 

18. The third exception relates to a law which not only enjoins 

The third excep. certain actions, but also prohibits and forbids every 
tion - custom of an opposite nature, and invalidates any such 

custom, not only past, but future. 

For the discussion of this exception it will be necessary to dis- 
The three distmc- tinguish three things, as we did in an earlier chapter, 
tions to be made, namely, the revocation, the prohibition, and the repro- 
bation of a custom. 

For it is certain that, in itself, the express revocation of a custom 
What effect is pro- by a c l ause attached to a human law, does not prevent 
duced by the revo- the possibility of derogation from such a law, by 
cation of a custom. means 0 f a subsequent custom. The reason is that the 
law does not prohibit a custom in the future, as we proved above. 
Therefore, notwithstanding the revocation of the past custom, it is 
possible for a subsequent one to be just and reasonable as being one that 
has not been forbidden, and is not in its character essentially bad or 
lacking all reason : to assume that it must be such would be gratuitous. 

855 Therefore it can, byrunning the proper time, be established byprescrip- 
tion, whether the legislator has no knowledge of it, or whether, having 
knowledge of the custom, he tolerates it in such wise that his tacit con- 
sent is made manifest. Thus, such a custom can have the force of abro- 
gating that kind of law. And so, commonly, exception is not made in the 
case of a law of this sort, as is evident from the previous discussion, and 
from what is said by Covarruvias (in V ariarum Resolutionum, Bk. Ill, 
chap, xiii, no. 4). Refeience may be made also to the discussion of this 
point by Burgos de Paz (Law I, faun., nos. 464 and 479). 

19. But in the case of a law forbidding every custom of a contrary 

What effect the pro- nat ure, even for the future, it might seem that an 
hibition of a custom exception [to our rule] is highly probable [for the 
has ‘ following reasons]. 

First, because the custom in question, by the very fact that it is 
The first argument, specifically prohibited, would seem to be unreasonable. 


1 [At the end of Sect. 13, supra, p 618 — ' Te ] 

1 [The absolution or removal of an excommunication is a positive exercise of jurisdiction, and, there- 
fore, no custom could ever take the place of such a positive act — Reviser ] 
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Hence, it can never be validated by prescription, and so, can never 
abrogate the law. 

Secondly, because otherwise those words of the law which forbid 
The second argu- a future custom would have no meaning. This is clear 
ment - from the fact that the actions by which the custom 

could be established or set on foot, quite apart from the clause in 
which a future custom is prohibited, have been forbidden by the pro- 
visions of the law itself; the repetition of such actions is, therefore, 
obviously forbidden also. Therefore, for the prohibition of a custom 
of fact, those words were not necessary. They were, therefore, especi- 
ally intended as forbidding a custom of law, unless we are to regard 
them as superfluous. Therefore, they either effectively prohibit this 
custom, so that its establishment in opposition to the law is impossible, 
and our thesis is established; or they do not produce this effect, and are 
meaningless, since, in that case, they add no force to the prohibition of 
the custom, and there is no other moral effect that they can have. 

Thirdly, because, in the case of customs of prescription, by the very 
.. . fact that the law forbids that a certain thing can be 

claimed by prescription, it is impossible to secure its 
prescription by any custom whatever ( Digest , XLI. iii. 24). So, also, 
by the very fact that the law forbids any custom which is contrary to 
that law, the effectual result is that no custom can become prescriptive 
or can prevail. 

20. Fourthly, because a custom cannot abrogate a law save by the 
The fourth argu- tacit consent of the prince, as has been said; this con- 
raent ' sent, however, cannot be presumed where the legis- 

lator expressly withholds his consent to a future custom by a prohibition 
of such custom incorporated in his law. Therefore, . . . 

Fifthly, because if the prince should declare that a law or a 
Th fif . privilege can not be abrogated, unless by his express 

argumen consentj } aw or privilege could not be annulled 
through his tacit consent. But he does that precisely when he forbids 
the introduction of any custom contrary to his law. Therefore, . . . 

Finally, because it is possible for a lawmaker to make void future 
. , . contracts : therefore, he will be able also to make m- 

valid a future custom; and this is his intention when 
he forbids such a custom, otherwise the prohibition would be, as we 
have contended, a useless one. Therefore, . . . 

This exception 1 is indicated in the Gloss (on Sext, Bk. I, tit. 11, 
chap, i); it is also found much more clearly stated in another Gloss 
(on Extravagantes, Tit. I, chap. ii). It would seem to have been 
defended also by Antonio de Butrio in his comment (De Consuetudine 
Chap, xi), by St. Antoninus ([Summa } ] Pt. I, tit. xvi, § 6), by Sylvester 

1 [Cf. Sect. 18, supra, p. 621 . — Tr.] 
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(word consuetudo, Qu. 6), by Angelus de Clavasio ([Summa, Con- 
suetudo,] no. 9), by Baldus and by Bartolus (in Tract. De Dotibus, Pt. ganoius 
VI, privil. ii, nos. 18 and 19) 1 and finally, by Soto (De Iustitia, Bk. I, Soto, 
qu. vii, art. 2, words Hoc ergo memoriae ), The same was apparently the 
view of Covarruvias ( V ariarum Resolutionum , Bk. Ill, chap, xiii, no. 4), 
and of many other authorities to whom he refers. 

21. Nevertheless, I hold it as the more probable opinion that, if 
A simple prohibition t ^ Le ^ aw does no more than prohibit a future custom, 
of a future custom and does not reprobate it, a subsequent custom which 
make^nipossibie the has the effect of abrogating the law may be introduced, 
introduction of such This is the doctrine of Navarrus (in Comment. De Navamis. 
a custom. Alienatione Rerum Ecclesiasticorwn ac De Spohis, § 14, 

no. 8), a doctrine which he drew from the Gloss (on the Constitutions of Gloss. 
Clement, Bk. I, tit. hi, chap. viii). Vdzquez (on I.— II, Disp. 177, last Vizquez. 
chap.) holds this opinion also, as does Soto but with some qualification. Soto. 

B. Medina (on I.— II, Qu. 97, art. 3) and Gutierrez ( Practicarum Quae- B. Medina 
stionum Civilium , Bk. Ill, chap, xxxii [quest, xxxi]) agree with this Gut ^ rrez ' 
teaching also. Covarruvias [V ariarum Resolutionum, ibid.] and others do Covarruvias 
not oppose it, although they do not state it in so definite a way. 

The reason for our conclusion must be gathered from the fore- 
going discussion: namely, that, despite a legal prohibition of that kind, 
it is possible for the subsequent custom not to be an unreasonable one, 
as we have demonstrated. And since the condition as to the reasonable- 
ness of the custom can be thus fulfilled, so also may that which relates 
to the sufficiency of its length of observance. And this either by pre- 
scription, where the prince has no knowledge of the custom, or by an 
observance sufficient to indicate the tacit consent of the prince in cases 
where he has knowledge of and tolerates the custom. This principle is 
obvious, and has been sufficiently proved above. 

Such a custom can, therefore, bring about the abrogation of that 
kind of law in two ways. It can do so, first, when the custom is reason- 
able and prescriptive, by the operation of the principle laid down in the 
Decretals (Bk. I, tit. iv, chap, xi); for no sound reason can be given for 
not applying it here, the law in question being a human law, however 
strictly it may prohibit a future custom. Or again it can, at least, avail 
for this effect, on grounds of natural [as distinguished from legal] 
reason, when the prince has had knowledge of it and it has run for a 
sufficient time to be evidence of his tacit will, for his will has the power 
to effect the revocation of the earlier law, notwithstanding any pro- 
hibition embodied in it. For this very prohibition of a future custom 
issued solely from the consent of the prince ; and so, later, when that 
856 sovereign or his successor has come to a knowledge of and tolerated the 
custom [prohibited by the law], and has tacitly consented to it, he 
1 [Digerl, Bk. XXIV, chap, ui, m Bartolus, Pnma Super Infortiato, uos. 18, 19 . — Reviser J 
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changes his former will, and in so doing abrogates the prohibiting law 
completely. A confirmation of this proof will follow from the refuta- 
tion of the arguments 1 offered in support of the contrary opinion. 

22. The first [of the six arguments alleged,] we deny, for the fact 
The answer to the that a custom is unreasonable is one thing, but that it 
first argument. j s forbidden is quite another: a custom can be pro- 
hibited even when it is not unreasonable; and again, a mere prohibition 
taken by itself does not make a custom unreasonable, as I have demon- 
strated above. 

My reply to the second argument, which is not so easily disposed 
The answer to the of, is that the first effect of the legal prohibition is 
second argument, that in the case of doubt — where, that is, the contrary 
is not clearly evident and established by proof— the custom is presumed 
to be unreasonable. For since the superior has specifically prohibited 
the custom, it would seem to be clear that he has done so because he has 
judged it to be an unreasonable one. This, I have said, is especially 
true when the matter is doubtful, as can be seen from the arguments 
Rochus. offered by Rochus Curtius (De Consuetudme, Chap, xi, sect. 7, no. 24). A 
second possible effect of the prohibitionis that the governors and guardians 
of the laws will be more vigilant, and will not permit the customin question 
tobeintroduceda second time. A third is that the subjects of the law are 
probably, because of this specific declaration of the superior’s will, 
bound under an especially strict obligation to abstain from the following 
of that custom. The fourth and chief effect of such prohibition may 
be this, namely, that the custom will never, or only very rarely, be able 
to effect a derogation from the law, save after a long period of time 
and the establishment of a legal prescription, since in a shorter period, 
the consent of the prince can hardly be presumed, even if he has know- 
ledge of the custom, or, at all events, many more circumstances must 
be present and a much longer time than ordinarily is necessary for 
justifying a presumption of the superior’s will as favouring a custom in 
opposition to such a law; the reason being that he has expressly and 
specifically declared a contrary will in the prohibiting clause of his law. 
It is in this sense, I believe, that Soto’s opinion on this matter is to be 
understood. 

23. The logical nexus of the demonstration in the third argu- 
ment [Section 19, at the end] for the opposite view is denied. 2 For in 
the case of a true, private prescription, the will of the prince is never 
The answer to the presumed to have changed ; nor is there any legal rule 
third argument. that could give justification for the prescription thus 
prohibited by the law; but the custom at present under discussion has 

1 [ In Sect 19, supra, p, 621 . — Tr ] 

1 [I'ur the reason, apparently, that there is no parity between a prescription properly so called and 
a ai'.tnni ol the sort here discussed. — T r.] 



Chap. XIX] Does Abrogation of Law by Custom Admit of Exception? 625 

always the support of the law which gives validity to a reasonable and 
prescriptive custom ; as well as that of the principle of natural reason 
[which gives the same effect to a custom sufficient to manifest] the tacit 
will of the superior to derogate from the law previously in force. 

In reply to the fourth argument, I deny the minor premiss. For, 
The answer to the even though the prince hasexpressly prohibited a future 
fourth argument. custom, he is free to change his will; moreover, he has 
never withdrawn its force from a prescriptive custom that is reasonable. 

The major premiss of the fifth argument is true only if the prince 
The answer to the holds firmly to his purpose; but he is free to change 
fifth argument. his mind [, m which case the argument fails]. Again, 
just as express derogation from laws carrying a prohibiting clause is 
made by terms that are (as it were) retroactive, as by derogation from a 
law by the special clause : ‘Even if the law have such and such a clause’ ; 
or, again, by derogation in a general formula, as: ‘Under whatsoever 
form of words the law was enacted’ ; so, too, in custom, all this retro- 
action and derogation is implicit, inasmuch as the custom manifests the 
final will of the prince which can prevail in opposition to every former 
law. The minor premiss also of this argumentation can be denied, for 
to forbid the introduction of a future custom, and to rule that a law is 
not to suffer abrogation except by an express act, are not prohibitions 
of the same force. 

With regard to the sixth argument, it can be denied that this pro- 
The answer to the hibition [of a future custom] is equivalent to an in- 
sixth argument. validation. The reason is that without invalidating the 
custom, the prohibition can have other effects, as we pointed out in 
our reply to the second argument. 1 To the objection that at times the 
word ‘invalidate’ is used in these clauses — as is to be seen from the 
above-cited Extravagantes Communes (Bk. I, tit. in, chap, ii) — I answer 
that an invalidation of this kind always depends upon the will of the 
prince; and that, therefore, since a custom can in the final issue be 
evidence of a contrary will on the part of the sovereign, a custom can, 
the invalidating clause notwithstanding, have its effect in that way m 
this case also — as we have shown in our demonstration that an invalidat- 
ing law can be abrogated by custom. 

24. Coming now to the third piincipal point 2 of our present 
TT , inquiry, that is, whether a custom can annul a law 

How a custom re- , 1 J 1 , T . 

probated by a law that reprobates it, 1 assert that a contrary custom 
that ?aw Vai1 agamst cannot abrogate a law of this kind unless there has 
" been so great a change in the circumstances that there 

is certain evidence that this new situation has made the custom one of 
a different character. An abrogation of this kind is not, therefore, a 
real exception to the rule that we have laid down. 

1 [In Sect. 22, sup) a, p. 624 — Tr.] 2 [Cf Sect 18, sup) a, p. 621 — Tr.] 
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The first member of our thesis is the common teaching on this 
point. There is little or no dissent with respect to it, as is evident from 
the opinion of Panormitanus (on Decretals , Bit. II, tit. xix, chap, ii, 
nos. 7 and 8), and from that of other commentators on that Chapter. 

It is found also in the Gloss (on Sext, Bt. Ill, tit. iii, only chapter, 
word improbantes taken with the word receperit) and others on that 
chapter. This doctrine is followed by Navarrus and Covarruvias (supra, 
p. 023), and many other writers to whom they refer. Tiraqueau also 
defends this thesis in De Utroque Retractu (in Preface, Nos. 18 and 19). 

The basis of this opinion is that such a custom is always unreason- 
able, as has been proved above; and that it can never, therefore possess 
the conditions for an effective custom laid down in Decretals, Bk. I, 857 
tit. iv, chap, xi, nor can it be sufficient evidence of the tacit will of the 
prince. 

The second part of our thesis is generally received doctrine, also. 
Covarruvias gives numerous references to writers who defend this 
opinion; and Sanchez, many more (De Sancto Matrimonii Sacramento, 

Bk. VII, disp. iv, no. 14). 

The reason here is also clear: the law does not always reprobate a 
custom because it is intrinsically evil; it may do so because of some 
[annexed] danger, or because such condemnation is judged to be ex- 
pedient under the circumstances in order to preclude certain effects 
detrimental to the well-being of the commonwealth or of the Church. 

In matters of this kind, it frequently happens that a custom which at 
one time is reasonable, is not so at another; and so, a custom unreason- 
able in one set of circumstances may not be so in another. Therefore, 
if the latter kind of reversal occurs in the case of a custom reprobated 
by law, the custom, notwithstanding the condemnation, ceases to be 
unreasonable: and this, either because at this later time the custom is, 
practically, not the custom mentioned by the law, or, because the 
portion of the law containing the condemnation has completely lapsed 
in its entire application, and so, too, its effect has lapsed. This law can, 
therefore, now be abrogated by the custom in question. 

The third portion of our thesis is, then, easily proved; for the 
custom derogating from the law is, under these circumstances, always 
a reasonable one; and a custom is never incapable of producing this 
effect, except when it is either unreasonable, or has not been validated 
by legal prescription, or when it is insufficient as an indication of the will 
of the prince. There is, therefore, in the abrogation of this kind of law, 
under these conditions, no exception to the rule that we have laid down. 

25. A fourth exception to that rule is maintained by many canon- 
The fourth excep- ists: namely, that no law [of the Church] regarding 
tloni matters connected with the Sacraments can be abro- 

gated by a prescriptive custom. 
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The first proof in support of this thesis is drawn from the Decretals 
(Bk. I, tit. xi, chap, ii), where a custom allowing the promotion of candi- 
dates to Sacred Orders outside Quarter tense 1 is condemned. The second 
is drawn from th & Decretals (Bk. IV, tit. xi, chap, iii), where similar cus- 
toms are reprobated; and the third from ( ibid ., tit. xiv, chap, v), where 
another such custom is rejected. The fourth is from the Constitutions 
of Clement (Bk. I, tit. vi, chap, iii), wherein is confirmed a custom 
touching the age of those who are to be raised to Holy Orders, a custom 
which had been introduced in opposition to the ancient canons, thus 
indicating that the custom could not have prevailed unless the Pope 
himself had confirmed it. Whence Hostiensis (in Summa , on Decretals , 
Bk, IV, tit. xxi, no. 2 [no. 3], at end) and some others hold that in 
these matters no custom can prevail unless there has been a law ex- 
pressly derogating from the previously existing law. Others prefer the 
rule which requires at least a knowledge of the custom on the part of 
the Pope and his tacit consent. This is held by Richard Middleton (on 
the Sentences, Bk. IV, dist. xui, art. 3, qu. 2) and by the Gloss, together 
with the comments of the Doctors (on Decretals , Bk. IV, tit. xxi, chap, 
iii). It is defended also by many other writers whose names are given 
by Sanchez. 

26. Nevertheless, even this exception is not necessary: and this, 
The above excep- for the reason that the laws cited give no ground for it. 
tion is rejected. Again the rule of Decretals , Bk. I, tit. iv, chap, xi, is of 
general application; and there would seem to be no sound reason for 
making an exception in our present case. This is the view of many of 
the authorities whom I have cited above, and these deny in general the 
necessity of the prince’s knowledge for this effect. De la Palu is especi- 
ally clear upon this point ([on the Sentences ,] Bk. IV, dist. xlii, qu. 3, 
art. 1); and thereon also {Supplement to Gabriel on the Sentences, ibid., 
qu. 2, art. 2 [sole qu., doubt 6]). Sdnchez holds this opinion and cites for 
it the authority of many other writers {De Sancto Matrimonii Sacra- 
mento, Bk. II [Bk. VII], disp. Ixxxn, no. 20). Navarrus enlarges on this 
point (in Enchiridion, Chap, xxii, no. 83 [De Benedictione Nuptiaruni]), 
where he censures Rochus for his doubt on this point {De Consuetudine , 
Chap, xi, sect. 4, no. 27) Rochus, however, inclines sufficiently to this 
opinion, and confirms it, but wishes to dissent modestly from the 
opinion of the ancient Doctors. 

Navarrus develops his proof of this assertion from the same 
Decretals, Bk. I, tit. xi, chap, ii [Consilia, Bk. I, Consilium de Temporibus 
Ordmationum, pp. 94 et seq.\ which Hostiensis cited for his thesis. 
Pie does so, on the ground that the ancient custom spoken of in 
that law is shown to have been valid up to the time of its revocation 

1 [That is, the qualuor tempoi a, the beginnings of the ecclesiastical seasons, called Ember Weeks, on the 
Saturdays of which Sacred Orders could be bestowed. — R eviser.] 


Hostiensis. 

Richard 

Middleton. 

Gloss. 


De la Palu, 

Gabriel. 

S&nchez. 

Navarrus. 

Navarrus. 

Hostiensis, 



On Laws and God the Lawgiver [Bk VII 

by the law, by the following words: ‘Were it not for the great number 
[of ordained men] affected, and were it not for an ancient custom of the 
country, the persons who have been ordained in this manner ought not 
to be allowed to exercise the ministry, which they have received.’ The 
Gloss. Gloss here (on word antiqua, near the end) understands the word 

‘ancient’ as meaning a reasonable and prescriptive custom, and that 
.[such a custom] had established an excuse from fault, even in that 
matter. Thus, the first argument for the contrary thesis 1 is answered. 

A confirmation of our refutation of Hostiensis’s proof is to be 
found also in the words, ‘unless there is a custom of the Church [to the 
contrary]’ ( Decretals , Bk. IV, tit. xi, chap, i), where the reference is to 
a matter touching the Sacraments. It is true that the custom there 
spoken of is one not directly counter to a preceptive law, but one 
superior to it, or counter to a permissive law. But surely, if it is possible 
for a custom to introduce a new law and obligation in matters relating 
to the Sacraments, there is no reason why it cannot abrogate laws relat- 
ing to such matters. 

We have here the principle for the refutation of the second and 
third arguments, of our opponents. For those laws do not assert that 
the customs in question could not be valid because they dealt with 
matters relating to the Sacraments, but because they are either judged 
to be unreasonable, or are reprobated for causes that were just. 

On the other hand, however, the answer to be given to the fourth 858 
argument, that drawn from the Constitutions of Clement, is that the 
custom there referred to was confirmed, because the Pope wished to 
give it his express approbation, and not because it could not have pre- 
vailed antecedently against the ancient canons without such appro- 
bation. 

27 . Whence my final conclusion is that the rule we have given 

The rule stated at su ^ ers no exception; since, besides those we have con- 
the beginning ot sidered, no other objections that might be valid against 
chap, xvni suffers 0lir thesis suggest themselves, nor do the Doctors 
mention any. in any case, the principles we have set 
forth would seem to apply with like effect against any other such 
Navarrus. exception that might be brought up. Hence, Navarrus ( Consilia , 

Bk. I: De Maioritate et Obedientia, cons, lii) rightly observed that, 
‘every custom of a reasonable and prescriptive character is valid against 
any human law whatever’. The addition of the words ‘every’ and 
‘whatever’ sufficiently signify that in his opinion there is no room for 
an exception. Finally, whenever a custom, even though it is of long 
standing and general in character, is stated by the law as not prevailing 
over a law, a reason is always given for this rejection of the custom: as, 
that it is unreasonable or a corruption of law, or the like. This is proof 

‘ [In Sect. 25, supra, pp, 626-7 ,— Tr.] 
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that a custom which is reasonable and of a sufficient antiquity lacks 
nothing for effecting a derogation from a law. 

28. It remains now to inquire whether our rule 1 admits of an y 

of the extension of extension, or enlargement. But on this point the 
custom. jurists generally, even though they admit extension in 

That a custom con- case of a custom outside the law, lay down the rule 
trary to law can be that a custom contrary to law and abrogating it is not 
b? e Abbas , 5 Jason! to be extended. This is the view of Abbas [, i.e. 
innocent, and Ro- Panormitanus,] (on Decretals , Bk. I, tit. iv, chap, ii, 
chus- last no.), as well as that of Innocent on the same 

law. This opinion is developed at length by Jason also (on Digest, I. 
iii. 32 [, nos. 14, 21]). Rochus gives the question extensive treatment 
( De Consuetudine , Chap, xi, sect. 4, from no. 7 to no. 23), where 
he sets down nine conditions [under which this rule may hold]. A 
discussion of these conditions is not necessary here; for, as I have said, 
the principle which applies here is that which applies in the case of 
written laws or statutes. And therefore, just as one law revoking 
another is not regarded in itself and generally speaking to be extended, 
for the reason that it is held to be irksome and, in a certain sense, a 
burden — as is clear from the principle that the amendment of laws is 
to be avoided— so also a custom abrogating a law is held to be irk- 
some and, in a certain sense, a departure from normal ways, and is for 
this reason restricted as to its legal bearing, and is not to be extended. 
Should the matter of the custom be, however, of such a nature that the 
custom can be held to be in every way favourable, it may receive that 
extension which favourable grants allow, provided such extension does 
not go beyond the bounds of the custom — which, in Baldus’s phrase, is 
to be observed with perfect exactitude (on Code, VI. i. 4, no. 20 [no. 
17]). Of this sort of extension, as it is treated by the jurists, nothing 
further need be said here. 

29. There remains, however, the particular question whether a 
What effect has a custom contrary to law can not only derogate from 
custom contrary to law, but introduce new contrary law also. For some- 

; times a law may be abolished in such a way that it 

merely ceases to exist; that is, in such a way that it is no longer binding. 
In this case the acts specified by it are not forbidden, nor, on the other 
hand, are actions contrary to it prescribed. Again, at times, a law is 
abolished by (as it were) a contrary disposition; that is, an action that 
the abolished law forbade is enjoined, or an action that was of obligation 
under the earlier law is forbidden. I hold that both kinds of derogation 
can be introduced by legitimate custom. 

The proof of this assertion is that both these effects are possible 
Solution. through the agency of written law : they are, therefore, 

1 [Set forth at the beginning of Chap. XVIII. — Tr ] 
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equally so through custom. Likewise, a custom can be established in 
opposition to an existing law, for any one of the above-named reasons 
and purposes, and, at the same time, it may be reasonable and validated 
by an adequate prescription. 

In order, however, to clarify our notions concerning this prescrip- 
tion, there remains the further question whether these two effects may 
be produced simultaneously, and through one and the same custom, or 
whether they must be brought about only successively. That they can 
be brought about successively is very obvious. The reason is that the 
law can be first abrogated in a purely negative way by a legitimate 
custom, and this, with the sole purpose of removing the obligation; and 
afterwards the custom may be continued to be observed with the object 
of establishing a law. This continuance will be, in effect, a wholly new 
custom, for from the time when the abrogation of the law occurred, 
the custom has been a custom not contrary to the law, but outside 
existing law. As such, then, it will have to run for another period in 
order to establish a law; that period, however, need not be greater than 
the usual long time which suffices for the introduction of custom out- 
side law. 

30. The point of the question is, then, whether both of these 
A difficulty results can be accomplished at the same time, and by 

m.,, cuiiy, the same actions. It would seem that this is not 

possible, for the reason that so long as the existing law stands in opposi- 
tion, it is impossible for another to be introduced, since the express 
consent of the prince cannot be in contradiction to his tacit consent. 
Therefore, it is necessary that the law previously existing be abrogated, 
in order that anothei may be introduced. It is, therefore, set down in 
Las Siete Partidas (Ft. I, tit. ii, law 3) that it is not possible for a usage 
contrary to law to establish a new legal rule, unless the earlier law be 
first abolished. 

Nevertheless, I maintain that a law may be annulled, and its con- 
trary established at the same time, and by the same custom. The proof 
is that a custom may be reasonable in both respects, and be observed 859 
with the intention of biinging in both at the same time; it can there- 
fore, after it has run a sufficient length of time, be validated either by 
prescription in respect of both its effects, or be evidence of the tacit 
consent of the prince with respect to both. 

A confirmatory proof of this conclusion is that by one action, 
expressly making a law contrary to a previously existing one, the first 
can be abolished, and the other expressly established. The same, there- 
fore, is true of a tacit operation of the same kind; for the reason in each 
case is the same. Nor does the proof to the contrary hold, since for 
this effect a priority in the order of nature — to use our common 
terminology — is sufficient. For it is true that a custom contrary to a 
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law cannot establish a new law unless the contrary legal rule is first 
abolished; it is, however, sufficient if the abolition of the earlier law take 
place at the same time, and that the abrogation of the prior law occur 
first — in the order of nature according to our mode of conceiving the 
matter. For, in that order, the abolition of the earlier law is absolutely 
the earlier effect, because abolition of the law is a necessary disposition 
for the establishment of the later one; and this disposition is created 
not proximately and immediately and (as it were) formally, through 
the introduction of a new law, but through the abrogation of the old 
one, and this abrogation can, absolutely speaking, be accomplished 
without the establishment of a new legal rule. And in this sense, the 
law [of Las Siete Partidas ] can be sufficiently intelligible, whatever 
Gregory Lopez, in his comment thereon, may appear to think. 

CHAPTER XX 

IN WHAT WAYS CUSTOM MAY EE CHANGED 

1. Although we have given, in the preceding Book, 1 some general 
of the change of attention to the subject of change in written human 
custom. law, and while the principles there set forth are for 

the most part applicable to consuetudinary law, we must, nevertheless, 
take up here the discussion of certain other points which would seem 
to be peculiar to that kind of law. 

Change in the written law can — as we have seen in an earlier book 
Two modes of of this treatise 1 — be effected in two ways : in the one, 

change. the change is (as it were) intrinsic, that is, brought 

about by mere cessation due to conflicting circumstances; in the other, 
the alteration is induced by the contrary action of some external 
agency. Custom also can be changed in both these ways. With regard 
to the first of these, we need add nothing to what we have said in the 
passage referred to, save that a custom may, of itself, cease to exist on 
the sole ground of a change in the circumstances affecting the rectitude 
or the general usefulness of its subject-matter, and this, without a revo- 
cation by any external agency. That the subject-matter of a custom 
can change in this way is self-evident : both from experience, and also 
from the natural condition of things human. That this change in the 
matter of a custom may be such that the custom of itself ceases to be 
and loses its binding force, is clear from the principle that the custom 
must always have a good ground in reason, to be established, and must 
have been introduced to realize some sufficient purpose: the essential 
nature of law demands this. If, therefore, the matter is so changed that 
the reason and purpose of the custom disappear, not only in individual 
cases, but universally, then the obligation of the custom will lapse also. 

1 [Bk. VI, chap, ix, sections i, 9, supra, pp. 419, 426 — Tr.] 
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Indeed, should the change in circumstances be such that the 
purpose for which the custom was introduced does not so much dis- 
appear as work harmful effect, then there may be a positive duty not 
to observe the custom. This would be the case should the custom 
begin to be a moral occasion of sin, 1 or be otherwise harmful to the 
general good of the commonwealth. The same will be true, if, in some 
particular case, the reason for the custom not only ceases to be, but 
would even be harmful. This principle we have shown to be true of 
written law, and it is equally applicable to custom. 

Finally, it is clear that this is the only way in which custom can, 
of itself, cease to exist ; since it is not dependent upon any other cause 
as an active principle to preserve it (as it were) in being. For although 
the custom may depend upon the will of the prince, the fact that he 
does not revoke it, is enough for its preservation; and the same is true 
also of the popular will, in so far as the custom is dependent upon it. 

2. We shall, therefore, without further discussion of this kind of 

The revocation of a change, give our exclusive attention to such revocation 
custom. 0 f custom as is brought about by the prince through 

a law, or through an express declaration of his will, or that which is 
effected by the people through an expression of a contrary will. These 
two kinds of revocation, with which many laws deal, have been set 
forth in [Las Siete Fartidas,} Part I, tit, ii, law 6. And by revocation 
we mean in this connexion not only the complete abrogation, but also 
the partial derogation of a legal custom, since the two are of a similar 
nature. It will not be necessary in this discussion of the law of custom 
to say anything of dispensation, for the reason that it is included either 
under partia] revocation, or, in so far as it differs from that, either 
pertains to the matter of privilege — of which we shall speak in the 
following Book 2 — or will be the same in principle as dispensation in 
human law, of which we have spoken at length in a previous Book, 3 

3. My first assertion, then, is that a custom is revoked by a subse- 

... , , quent law in opposition to it, especially when the 

by a subsequent law legislator has knowledge of the custom. This assertion 
m opposition there- aS sumes authority in the prince who has power to make 

laws that may revoke custom. Such is manifest from 
Decretals (Bk. I, tit. iv, chap, ix), from Sext (Bk. I, tit. n,chap.i), and from 860 
Code (VIII. lii (liii). 2). For what is there stated, namely, that custom 
has not force sufficient to prevail over law, is especially true in one 
sense of a law enacted subsequent to a custom. The reason is clear, 
since the custom has no force save through the consent, at least in 
a tacit form, of him who has the power to make the law; and therefore, 

1 [A moral occasion of sin, that is, observance of the custom, would be an incitement to men to do 
evil Its influence would be on the passions or will of men — Reviser ] 

2 [Not included m these Selectjons.—Ts..] 3 [Book III, supra, p. 361 .— Tr.] 
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through his will the custom may be revoked, and lose all its force, and 
even be forbidden, and its contrary prescribed. For if it is possible for 
the prince, through a subsequent law, to revoke a prior one made by 
his express will, why is it not possible for him to revoke, by a later rule 
of law which has his explicit approval, a custom introduced with his 
tacit consent ? On this point, therefore, there is no controversy nor 
any reason for doubt — if the clause is added : ‘Custom to the contrary 
notwithstanding’ — that, then, a custom is undoubtedly revoked, because 
the legislator could not express his will more unmistakably. 

4. An objection may be offered at this point, from the law on 
An ob ection Feuds [law De Feud-i Cognit., Bk. II Feudorum , tit. i], 1 
which states that, ‘The authority of the Roman laws 
is not of small moment, but it does not extend so far as to override 
usage and the general customs of the people.’ 

My reply, in the first place, is that the Gloss understands this to 
Objection be true of feudal matters alone, but gives no reason for 

answered. so doing. Cujas, in his notes on this law, understands 

it to refer to a custom confirmed by a decision given in a trial when the 
custom is impugned. But even this kind of custom may be abolished by 
law. Others interpret the law in question as referring only to places not 
under the authority of Rome, where the laws of the Romans have not 
the force of law, save in so far as they have been accepted by the local 
sovereigns, and the law says that it is in such localities that custom should 
have preference over the laws of Rome. But, first of all, this reasoning 
makes the opinion foolish, for what is strange in the fact that a law of 
another jurisdiction that has no power to bind, should not prevail in the 
face of a custom which is binding and peculiar to the place ? Again, the 
reasoning there is far from adequate, as Obertus’s note on the law makes 
clear: ‘Decisions on feuds are usually said to be contrary to our own 
legal rules.’ Whence Baldus says that the meaning there is that feudal 
litigation is to be settled by custom, and not through the written laws, 
whether of Rome or of the Lombards. Baldus is here referring, it is 
my opinion, to general laws ; for if there were m force special written 
laws, enacted by competent authority, 1 elating to feudal tenures, these 
would prevail over custom, in accordance with the rule we have laid 
down. Hence the meaning is that in feudal questions, the customs 
peculiar to these must be followed, notwithstanding the provisions of 
general written laws to the contrary. Or at least these words may be 
held to apply to prescriptive custom, upon which feudal rights are 
for the most part founded; and the reason is that the Roman laws 
are not prejudicial to this sort of custom, inasmuch as they do not 
abolish rights and ownerships acquired by prescriptive custom, 

1 [A collection of Lombard feudal customs was added to the collections of Roman Civil Law, and 
appears under the title, Feudorum Libri cum Fragmentis. — Reviser ] 
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5. This assertion 1 applies especially to laws which contain the 
clause ‘notwithstanding an existing custom’, since no clearer statement 
of the legislator’s will is possible. But wthen no such clause is added 
to the law, there is required, first of all, that there be between the 
law and the custom a contrariety such that the law cannot be obeyed 
if the custom is observed. For if they can be reconciled in such wise 
that the law can have its own effect without derogation from the 
custom — if necessary even by as strict an interpretation as the words of 
the law will bear, without destroying their proper meaning — the law is 
to be given an interpretation admitting of such reconciliation. The 
reason is that the amendment of a law is to be avoided; and much more 
so that of a custom so far as is possible: and this, both on the ground 
that a custom becomes (as it were) a second nature, and hence a change 
in it is not easily made; and again, because the law should be in har- 
mony with the general conduct of the people who observe the laws. 

6. In order, then, that a law revoke a custom by its own force and 
What is required m without the aid of an express revoking clause, it is 
order that a custom necessary that the two be in every way repugnant and 
be revoked by a law? 0 pp 0se( q t0 other. Further, the consent of the 
prince is essential, since through that the revocation is accomplished; 
and since, for his consent, knowledge of the custom is a prerequisite, he 
must be presumed to have such knowledge. And it was for this reason 
that this condition—around which are centred all the difficulties of 
our present question— was set down by the Pope [as necessary for the 
revocation of custom by a law], in the Sext (Bk. I, tit. n, chap. i). 

7. From that text and the condition it lays down, it is inferred, 

First inference 'that ^ rst ’ that . when > f° r example, a custom is universal— 
a general custom is one, that is, which has been observed throughout the 
revoked by agenerai en tire Church — and a law m opposition to it is enacted 
for the Universal Church, the custom is wholly an- 
nulled by the law, even though the law contain no derogating clause. 
This is the opinion of Baldus and other commentators (on Code , VIII. 

Hi (liii). 2). It is that set forth by Felinus (on Decretals, Bk. I, tit. 111, 
chap.^ xx, no. 8, words tertia regula, and on Code, VII, Hi. 1, no. 4, 
ampliat. 3). . It is to be found in the Decisions of the Rota (Decision 2, 

De Rescri-ptis, in novissimis decisionibus, no. 2), and it is clearly to be 
drawn fiom the Sext (Bk. I, tit. n, chap, i, in the passage beginning, 
Singularium consuetudmes). For by this phrase [the above-cited chapter 
of the Sext] excludes general [customs and laws], as the Gloss thereon 
also notes. 

The reason is that a subsequent general law revokes a previous one 
of the same order, even though it makes no mention of the latter, as is 861 
stated in the aforementioned chapter [Sext, Bk. I, tit. n, chap. i]. But 

1 [Supra, p, 632 . — Tr ] 
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a universal custom has the same force as a general law, and has the 
standing of an unwritten rule of the canons, or of the civil law. There- 
fore, . . . 

Likewise, the prince, who is held to have all laws locked within his 
own breast (as is stated in Sext, Bk. I, tit. n, chap, i and in Code, YI. 
xxiii. 1 9), is held not to be ignorant of a universal custom ; and he is, 
therefore, assumed to revoke such a custom when he enacts a new law, 
in the presence of which the custom can no longer persist. 

8. And this rule holds true in due proportion for every diocese 
The application of with respect to the synodal laws and general customs 
the foregoing rule. G f that diocese. It is likewise true of the civil laws of 
the various kingdoms with respect to the general customs that obtain 
in those kingdoms: the principle is the same. For this reason, Abbas Abbas. 
[, i.e. Panormitanus,] says (De Consuetudine, Chap, xi, last no.) that 
if a city makes a statute in opposition to one of its own customs, the 
latter is then revoked, even though the custom is not mentioned. The 
reason is that the city is presumed to be aware of its own customs, since 
they are not introduced without the knowledge of the people. But I 
think that this assertion is to be taken with the proviso that the city in 
question shall have absolute authority in legislation ; or if it shall have the 
power of legislation only with the permission of the prince and subject 
to his confirmation, that the people shall inform him that the law which 
is to be passed revokes the custom (argument of Decretals, Bk. I, tit. iv, 
chap. ix). The reason is that the prince could not otherwise give his 
consent to revocation of the custom, since he is not presumed to have 
knowledge of a private custom. Again, he would permit the enactment 
of such a statute much less readily and only after very careful considera- 
tion, if he were to have notice of the existence of the custom. And 
finally, by the common law it is provided that a change is not to be 
made in any custom ( Digest , I. iii. 23) l ; therefore, in order to enact, 
with the sovereign’s permission, a statute opposed to a custom, the 
fact of the existence of the custom must be called to his attention. 

I note, finally, that the foregoing assertion or conclusion holds 
true no less in the case of an immemorial custom, than in that of any 
other custom which has been validated by prescription. For if the law 
is fully as universal in character as is the custom itself, even though the 
latter is not expressly mentioned in the law, it is nevertheless revoked 
by the said law. The reason is that previously given: the custom 
in question is presumed not to be unknown, and it possesses no more 
than the force of a positive common law. In fine, the custom here 
is held to be revoked not m virtue of a universal derogating clause 
under which it is to be supposed especially to fall, but by the positive 
knowledge of it on the part of the prince, who, notwithstanding such 

1 [Digest, loc «/.,has: Mimmcsiinlmutandaquaeiitlerp) etalwnemeei turn semper habiierunl — Reviser ] 



Oloss. 


Panonnitanus 

Rochus. 

Paul de Castro 
Jason. 

Ciiiido 


P.u»nraiitanus. 

Azo. 

Oostiensis 

Bartolus. 


("iiovanni 

d'Andrea. 


On Laws and God the Lawgiver [Bk, VII 

knowledge, 1 desires to make a law which cannot be valid unless he 
revokes the custom in question; therefore, [by enacting the law under 
these circumstances,] he also revokes the custom. 

9. The second inference from the same condition and rule is 
, J . , that a universal law framed for the whole Church does 

Second inference. , , , r v 

not revoke the particular customs or dioceses, cities, or 
provinces, unless there is added to the law the clause non obstante (not- 
withstanding), revoking them in specific or at least in general terms, 
This statement holds also, in due proportion, for the laws of kingdoms, 
or of provinces — in so far, that is, as they are universal in those pro- 
vinces — in their relation to the customs of particular localities of the 
kingdom or of the province: in these cases also the same principle 
applies, and there is the same application of jurisdiction. 

Thus, therefore, our statement is expressly set forth in the afore- 
said Sext, Bk. I, tit. 11, chap, i. The basis for it in reason there given is 
that a universal lawgiver is assumed not to know of the particular facts 
with respect to which the customs of particular localities are ordered. 

He is, therefore, held not to will the revocation of such customs by a 
general law, unless he expressly makes reference to them, or, at least, 
causes a general revocation of all contrary customs by adding the clause 
non obstante (notwithstanding), &c. 

The Gloss and the Doctors in their observations (on Sext, Bk. I, tit. 
n, chap, i, and on Decretals, Bk. I, tit. iv, chap, xi) agree in holding this 
opinion, as does Panormitanus in his commentaries on those chapters 
(no. 24); Rochus (De Consuetudine, Sect. 7, no. 30) and Paul de 
Castro, Jason, and others (on Digest , I. iii. 32) take the same view. But 
Bartolus in commenting on the same law 32 [on Digest, I, iii. 32, in lect, 
no, 5], cites Guido to the contrary, and he himself seems to hold the 
same opinion with respect to the civil law on the ground of Digest, 
XLVII, xii. 3, § 5, although he admits our opinion with respect to the 
canon law. Panormitanus also takes the same position (supra). Azo 
defends this opinion in his Summa. Hostiensis cites Azo and follows his 
doctrine ( Summa , on Decretals, Bk. I, tit. iv, no. 10). 

_ But, as a matter of fact, Bartolus disapproves of the doctrine of 
Guido 2 and, accepting the teaching of the canonists, especially that of 
Giovanni d’Andrea (on Sext, Bk. I, tit. 11, chap, i), defends the com- 
mon opinion. That this is his conclusion and doctrine — in principle — 
is very clear from Repetitio , no. 5, He there makes it clear that, even 862 
though this rule is not so expressly stated in the civil as it is in the 
canon law, nevertheless, the principle of Sext, Bk. I, tit. n, chap, i, 
holds true for all law; and that it does not so much set up a legal rule 
for one order of law only, but rather declares one that has, according 
to right reason, application in that of every legislator. And with respect 

1 [Reading qm ca for qua.- Reviser,] 2 [, e . Archidmconus.-Tit ] 
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to Digest, XLVII. xii. 3, § 5, lie replies in a word (in his comment 
thereon) that we must understand it to refer to custom of which the 
prince had knowledge, or which he expressly willed to abolish, should it 
be in existence. This reply amounts to the extending of that text from 
a statute to custom, if the custom be understood to be one existing 
antecedent to the law in question. But it has other meanings also, as I 
have said above. In this meaning, the law {Las Siete Partidas, Pt. I, tit. 
ii, law 6) must also, it would seem, be taken, when it says that it is possible 
for a subsequent law to abolish a contrary custom, even though Gregory Gregory 
Lopez (ibid., in Gloss 6) understands it to hold absolutely and indepen- 
dently of conditions, citing in support of his opinion the authority of 
the aforesaid section 5 (Digest, XLVII. xii. 3, § 5). 

10. The question arises as to what custom this rule is to be held 

. , . . to apply: to a prescriptive custom only, to one, that 

A nnocrmn rampn a a ✓ 1 1 * J 

d, u ucauuii lOtiawt • 1*11 IT* ITT /*■ 

is, which has already introduced law, or to one 01 
shorter duration, also ? For the above-cited Doctors have nothing on 
this question, and they set forth their opinion in general terms without 
explicit reference to these differences in the kind of custom. They 
would, then, seem to have had in mind legal custom — that is, custom 
which has introduced a rule of law— and furthermore, custom validated by 
prescription Tor they are speaking of a custom of which the prince is pre- 
sumed to have no knowledge, and custom of that kind cannot establish a 
legal rule, unless it be validated by prescription. Again, I find the word 
praescripta added to the Gloss (on Sext, Bk. I, tit. 11, chap. i,word facti). Gloss. 

The same conclusion maybe drawn from the Sext (Bk. I, tit. n, chap, 
i), where we find the word derogandi used ; for there can be no derogation 
in the strict sense of the term except from an earlier law[, in this case, that 
of a custom validated by prescription]. Conversely, a special custom is 
held to derogate from a general law for the reason that a special law 
derogates from a general law; and this, even if the special law was in 
existence before the general one came into being. This is true, first, as a 
rule of law; and again, because it is based on the principle that theprince 
is not presumed to derogate from a special law of which he has no 
knowledge. Therefore, the custom in question is to be assumed to be 
such as shall have introduced law. A final argument here is that this 
rule [of Sext, Bk. I, tit. 11, chap, i] must have reference to a custom 
validated by prescription, for no other custom can be designated which, 
of its nature, should subsist in the face of a later general law. 

11. Nevertheless, I must call attention to the fact that in the 

Certain necessary aforesaid chap, i [Sext, ibid.], which rules that par- 

considerations on ticular customs are not revoked by an absolute 
the aforesaid , r •, . 

chapter of the Sext. law framed in general terms, 1 it sets down only one 


1 [The actual words are ipsis, dum tamen suit ratiombilia, per conslitutionem a se noviler ediiatn, nisi 
expresse eaveaiur in ipsa , non intelhgilur m aliqna derogate — Reviser,] 
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condition with respect to the customs in question, namely, ‘provided 
they are reasonable’; and does not add the condition, ‘provided they 
are validated by prescription.’ It is, therefore, not to be added by us. 
Hence, when the Pope wished validation by prescription to be an 
essential condition, he never failed to include it, as is clear from the 


Decretals (Bk. I, tit. iv, chap. xi). 

Likewise, the reason there given is that the custom [stands in 
the face of a contrary general law because it] is something in the sphere 
of fact. I conclude, therefore, that even though it has not developed 
to the point of establishing law, the basis of that law exists in it, in 
respect of the prince’s having no knowledge of it, and he is, therefore, 
presumed not to revoke it. 

One may object that the custom is in that passage termed a 

An ob ect' custom ‘of fact’, inasmuch as it is distinguished from 

o jec ion. a common i aWj just as a statute is said to be one ‘of 

fact’, not because it is not law, both general and particular, but because 
its enactment has been brought about by special facts. And so this 
passage is to be taken as referring to prescriptive custom; for, granting 
that the same reasoning holds true of non-prescriptive as of prescriptive 
custom, with respect to the ignorance of the prince with regard to 
the custom, it does not hold true in this respect, that the prince is 
presumed not to have willed to set up by his law an obligation in opposi- 
tion to such an inchoate custom of fact. And this, for the reason that, 
since such custom has not established law, the question of derogation 
from it — a question which is relevant in the case of a custom which 
has established law — would be without meaning. [The law has, there- 
fore, reference to an established custom ‘of fact’, in the sense that we 
defined those words, and not to one that has not yet established law, 
that is, which is still an inchoate custom of fact.] 

Granting the difference between the two kinds of custom, I still 
The objection is re- hold that my inference stands, since in respect of [the 
futed * principle involved in] the reason laid down by the 

law — that the prince is not presumed to will the enactment of law in- 
harmonious with the customs of those whom it is to bind — the two are 


to be regarded in much the same way. And this reasoning holds for 
any custom which is firmly rooted in observance, even though it has 
not yet been validated by prescription. This conclusion is further 
strengthened by the rule of law that a general enactment does not 
regard what is particular, which the legislator would probably not have 
wished to affect by his legislation had he been aware of it; and by 
the fact that the forcing of the people to change a custom which is 
contrary to a general law, especially a custom which the prince would 
have taken into very serious account in the framing of his law had he 
known of it, is attended by difficulties beyond the ordinary. There- 
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fore, it is very improbable that this law intended the revocation of 
custom of this kind. 

12. For the foregoing reasons, I think that the rule stated in the 
aforesaid chap, i \Sext , Bk. I, tit. 11, chap, i] is not to be restricted to 

In what wa the a P reScr ipti ve custom, but must be understood to 
ruiq of that text re- extend to any reasonable and just custom which has 
ceives a broader m- been confirmed, both by public usage and observance, 
r 1 ' through a period which would be sufficient for the 

introduction of a legal rule, if the prince had knowledge of the custom, 
and if it would appear very probable to a prudent mind that the 
prince would have given his approval of the custom, provided it had 
come to his knowledge. Under these conditions, it is most improbable 
that he would wish to legislate against the custom by a general law, 
or that he would wish to abolish it — since he has no knowledge of it — 
without declaring his will in express terms to that effect. 

For to this sort of custom, both the words and the principle of the 
aforesaid chap, i [Sext, ibid .] apply exactly. Therefore, the phrase ‘to 
derogate’ is rightly used in connexion with this kind of custom also. 
The reason is, first, that the phrase is commonly used in connexion with 
863 other laws of justice which are not truly written laws — for example, 
when we say that the prince, in conceding a privilege, does not wish to 
derogate from the [established] rights of a third person; secondly that, 
such a custom would of its own virtue be sufficient for the establish- 
ment of a legal rule, were not this prevented by the sovereign’s ignorance 
of the custom; and finally, that the people already possess a certain 
right not to be forced to change such a custom, from which the prince 
is not to be understood as wishing to derogate, unless he gives clear 
manifestation of such an intention. This, then, is our reply to the 
argument given against our position. 

13. And to the last reason advanced in support of the opinion, I 

The answer to the reply that it is true that no fixed period of observance 
question . 1 can be set down as marking the custom referred to by 

that rule; but it can be said, that that period is sufficient which a 
prudent judgment will regard as such. In principle, the manner of 
determining a sufficient duration of the custom here in question will 
be that which we indicated in our discussion of non-prescriptive 
custom with respect to its establishing law in cases where the prince 
has knowledge of it. In such cases the sufficient period of observance 
is not [always] of the same length, or a fixed one for all customs of that 
kind; it is, rather, to be determined by a prudent judgment which 
takes into account the circumstances of the custom. A like duiation 
determined in the same way, is, we hold, sufficient for the custom we 
are here discussing. All those, certainly, who teach that custom never 

1 [i.e the ‘final argument’ at the end of Sect. 10, supra, p. 637 . — Tr,] 
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establishes law, except when, the prince has knowledge of it, hold our 
opinion in principle; for they cannot deny the rule laid down in the 
aforesaid chap, i \Sext, Bk. I, tit ix, chap, i.j, namely, that a general law 
does not abrogate a particular custom of which the prince has no know- 
ledge, although, a ccor ding to their teaching, it has not yet established law. 

Finally, it would seem to be accepted usage that in the defence 
of a particular custom against a general law, the ‘long time 5 necessary 
for validation by prescription is not to be rigorously considered or 
urged, but that, rather, the rectitude of the custom and the fact that 
in the opinion of prudent men it is sufficiently established, are to be 
urged. 

14. A second difficulty with respect to that rule may be raised, 

namely, whether a particular law enacted without 
secon t cu y. COjQ( jiti ons the Pope, or by some other prince of 
universal authority, for a certain locality — diocese, &c. — effects a dero- 
gation from a particular custom of that locality in opposition to the 
law in question. The reason for the question is that the law derogates 
from an antecedent custom, provided the two are (so to speak) properly 
comparable; as, a general law with a general custom; a particular law 
with a particular custom. We have already dealt with this question 
in respect of a general law and a general custom in our discussion of the 
rule touching that point; and there would seem to be an analogous 
relation between a particular law and a particular custom. It was for 
this reason that in setting forth the rule on that point, we stated that 
a private custom is revoked by a local statute enacted by the com- 
munity concerned if it has the power to make statutes, even if the 
custom is not mentioned in the statute. Therefore, the same holds 
true a fortiori of a statute enacted by a superior prince, since his 
authority is much greater. 

15. Nevertheless, it would seem that we must assert that the 
A particular custom custom is not immediately revoked by a law of this 
is not revoked by a kind, save with the previous consent of the people, 
by^h^Pope^exSpt or where it is evident by petition or information, or 
under certain con- in. some other way, that the law was enacted by the 

prince with full knowledge of the custom in question. 
The reason is that the rule of the aforesaid chap, i [Sext, ibid.] applies 
no less in the case of a law of this kind, than in that of a general law; 
because it is not to be presumed with less reason that the prince is 
ignorant of the private custom in his making of one law, than in his 
making of another; nor, supposing that he has no knowledge of the 
custom, is he to be presumed willing to derogate from it, unless he 
expresses a will to do so. 

Here we have a marked difference between a universal sovereign 
and a particular and local one, when they exercise legislative authority: 
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in the prince, such ignorance of the local custom is assumed to exist ; 
but in a particular community or governor it is not to be so assumed. 
Thus the words of the aforesaid chap, i [Sext, ibid.'] hold generally for 
every ‘constitution newly published by the Pope’. The inference is 
sound; for, since doubt or obscurity on the point is possible, it is to 
be held that if the prince had wished that his particular law should 
prevail, notwithstanding a contrary custom, he would have made known 
his intention. For this is what is done in most generally accepted usage, 
and it is in conformity with the law. Hence, when he does not add 
a clause expressing such an intention, he must be presumed not to have 
willed to revoke the custom. 

This principle must, in practice, be kept in mind with regard to 
many laws, which are particular with respect to the authority from 
which they emanate, and also with respect to the community to which 
that authority is extended, but which are enacted as general for some 
diocese or congregation, the customs of which, even though they are 
general for that diocese or congregation, are particular from the stand- 
. point of the prince; they are, therefore, held not to suffer derogation 
by laws of this kind, unless a derogating clause is incorporated in the 
law. And so a custom is held not to suffer derogation through a privi- 
lege granted by the prince, except when the privilege carries a derogat- 
ing clause — as will be made clear later in its proper place. 

16. An objection may be drawn from the reason set down by the 
An objection from Gloss (on Sext, Bk. I, tit. ii, chap, i, word singulanum) ; 
the Gloss. namely, that such a law would be useless and super- 

fluous, since it would have no effect in any place. For a general law, 
even though it may not abolish a custom in one place, is not useless, for 
the reason that it would be binding upon the remainder of the whole 
community. But a law made for a special place or congregation, if it 
is there obstructed by a particular custom of a contrary nature, will be 
useless. Likewise, to persist in the observance of that particular custom 
in contempt of his law would seem to be opposed to the obedience due 
to the superior prince. 

But the reply can be made, that this law is, of itself, useful and 
The ^ ] efficacious; but accidentally, by reason, that is, of the 

864 ' prince’s lack of knowledge of the custom, it is ol no 

effect. Nor is this [nullification of the law] contrary to the obedience 
and reverence due to a superior; for it is held to be in accord with his 
will, as manifested in the common law. 

I note, further, that the law in this case is not useless, nor is it 
wholly lacking in effect; for it obliges the subjects reverently to accept 
the law, and to have recourse to the superior, calling his attention to 
their custom, and presenting the reason for it, with the intention of 
obeying the law, if, notwithstanding his~ present knowledge of the 
1569 74 
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custom, the superior still wishes that the law should be observed. 
Meanwhile, however, they are not bound to act against the custom. 
These reasons are excellently borne out by a parallelism found in the 
Decretals (Bk. I, tit. rrr, chap, v), and by the observations that are there 
set down. 

17. Finally, we must make clear what words are to be added to 

What words must a g eiler£ d law, or a law of the prince, for it to be held 
be added to a general as abrogating custom. For in the aforesaid chap, i 
the’eustom d may h be Bk. I, tit. 11, chap, i] we find the words, ‘unless 
held to be abro- express provision is made in the law’. On this, the 
gated? only point calling for observation is that, in these 

cases, the derogation is usually effected through the words, ‘notwith- 
standing a contrary custom’, or by others of the same or like import, 
or a clause of virtually the same meaning. I shall explicitly discuss 
these clauses in Book VIII, 1 in connexion with the revocation of 
privileges. 

Enough has been said in earlier books of this treatise as to when 

Three opinions as to daUSeS ° f } his , Hnd d ° 110 m0rC than reV °ke a past 
when an immemo- custom and when they prohibit, or even reprobate, a 

to al be C ab t rogate S d. held future custom ' The only question that remains for 
us in this matter, is whether an immemorial custom 
also is to be held abrogated by clauses of this kind expressed in absolute 
terms; or whether this is true only of customs of whose beginnings 
we have definite knowledge. * 

On this point, there are three opinions. The first one affirms 
The first opinion, f bsolutely that by means of the clause, ‘notwithstand- 
ing custom to the contrary’, every custom, even an 
immemorial one, is revoked, even when to that clause the distributive 
‘whatever’, or one similar to it, is not added. This is the doctrine of 
the Cardinal. 2 The reason that can be given for this opinion is that the 
negation is sufficiently distributive in itself, since it removes all con- 
trary customs. 

The second opinion is that, with the addition of the distributive 
The second opinion, ‘whatever’, immemorial customs are included in the 
revocation; but that they are not so included when 
that word is not used. This opinion is defended by many canonists, 
and it is to be found in the Glosses cited by Covarruvias. The reason 
for the exemption of immemorial custom in the first case may be its 
special character; the ground for holding it revoked in the latter will, 
then, be that the duplication (as it were) of the distributive is intended 
to overcome the exemptive character of such custom. 

18. The third opinion is that, even with the addition of the distri- 

* [Not included in these Selections.— Tr.] 

2 [i.e. Gratian.— R eyiser.] 
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butive ‘whatever’, an immemorial custom is not revoked, unless in 
_..... . therevoking clause the words, ‘even if it is immemorial’, 

or their equivalent, are included. 

This opinion is held by many jurists. They are referred to by 
Covarruvias and Tiraqueau, who follow their doctrine; the former does 
so in V ariarum Resolutionum (Bk. Ill, chap, xiii, no. 5); the latter in 
De Utroque Retractu (Tract. II, § 1, gloss 2, no. 25); and it is suggested 
in Gloss on Authentica ut de caetero , chap, i, word praescriptione 
[Novels, LV, chap, i, word praescriptione ]. For, when that law uses 
the words, ‘notwithstanding any prescription, &c.’, the Gloss adds, 
‘Except one of a hundred years’, for one of that length is held to be 
immemorial; indeed, it adds, ‘or one of forty years’, which is consider- 
able. The import of these words is that whenever a custom is revoked 
by a law, or a prescription is rejected, the law is to be understood as 
referring to an ordinary custom, or to a prescription that has run for 
a ‘long time’, but not to one that has been observed for the ‘very long 
time’, much less to one that is immemorial. Thus also, the civil laws 
say that discontinuous servitudes cannot be acquired by prescription 
(Digest, VIII. i. 14); nevertheless, this rule does not hold in the case 
of immemorial prescriptions — and this, without taking into account 
Digest, XLIII. xx. 3, § 4. That law provides us with a basis for proving 
our assertion almost as strong [as that just cited]. The reasoning 
here is that, since nothing is known of the beginning of the custom 
there referred to, so neither is it known whether that right was estab- 
lished by usage alone, or whether it owes its origin to some other cause, 
such as a privilege, a constitution, or the like. And it is to be noted, 
for this reason, that a custom of that sort is not abrogated by a law 
referring in a general way to ‘custom’; for the custom of which we 
treat has a certain superiority of character. 

It is to be added, that it is for this reason that an immemorial 
The first conclusion custom has a very special status in law, and carries 
approving this third with it many special privileges ; and is, therefore, in 
opinion. accordance with another well-attested interpretation 

not affected by a general [rcvocating] clause. Therefore, this opinion 
can be adopted in practice. Certain conditions, which have to do with 
the matter of prescription, are commonly set down for the validity of 
this rule; these, however, we need not rehearse here. They are to be 
found in the passage of Tiraqueau, cited earlier [De Utroque Retractu, 
Preface, nos. 19 et seq\ 

19. Our second main conclusion must be that an ancient custom 
The second conciu- may be abrogated by a subsequent one, when due 

sion: an ancient cus- p r0 p 0r tion is observed; that is, a universal custom by 
tom may in due pro- r r_ ’ . ’ > 

portion be abrogated a universal one; and a particular custom by a par- 
ky a subsequent one. t ] cu ] ar one 0 f t } ie game locality — for customs of different 
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places are not contrary, the one to the other. There may be a deroga- 
tion, however, from a universal custom by a particular custom of a 
certain place; and, finally, a custom universal within a certain locality 
can derogate from a particular one. These conclusions are almost the 
same as those defended by Hostiensis (in Summa, Bk. I, rubric iv, no. 

10) and all other writers on this question. 

The general proof for this thesis is that in this way customs are 
compared with one another, just as laws and 1 customs are compared, 
respect being paid to due proportion between the cases. Thus, in the 
Institutes (I. ii, § 11), we find it stated that, ‘The laws which are made 
by a state are wont often to be altered either by the tacit consent of 
the people, or by the enactment of a subsequent law.’ And just as this 
is true of rules established by written law, so is it a fortiori true of those 
introduced by unwritten law; for it would seem that a tacit consent 865 
is more likely to be changed by a contrary tacit consent, than that an 
express consent should be changed by a tacit one: yet such can be the 
case, as we have proved. Therefore, . . . 

It is, therefore, most important that the customs be truly contrary 
to each other; for if they can be brought into harmony, they are, as 
Hostiensis says, both to be followed. Once we assume their mutual 
opposition, however, then all parts of our assertion are evident. 

Touching the last assertion in our thesis, it is to be noted that there 
can be no derogating clause attached to a custom, because customs con- 
sist of actions, not of words ; and that it is for this reason necessary that 
a universal custom, in order to derogate from a particular one, must be 
extended to the locality where the latter formerly prevailed. When 
that takes place, the fact of the derogation is then clear; for contra- 
dictory opposition (so to speak) is then perfected, and the people them- 
selves have given their consent. The custom will not have this effect 
if it remains general only in the other portions of the province or 
kingdom; for in that case a universal custom cannot be prejudicial to 
a paiticular custom to which the people strongly cling, any more than 
a universal law can derogate from such a custom. 

20. It may be asked, what duration is necessary and what number 

of the time and the acts ^ ca ^ e ^ for that a subsequent custom may 
actions required for derogate from an earlier one. Our reply must be that 
custom.° Catl0n 0f a neither one nor many contrary actions are sufficient, 
but that a custom validated by prescription is neces- 
sary, or one such as is sufficient for the revocation of a written law. 
Thus the Gloss 2 (on Digest, L. xvii. 171, 166 [54]) is to this effect. This 
is the doctrine also of Hostiensis (on Decretals , Bk. I, tit. iv, no. 5, 

§ qualiter , words sed numquid !); of Panormitanus ( De Consuetudine, 
Chap, xi, no. 19); of Rochus {De Consuetudine , Sect. 4, nos. 69 et seq, 

1 [Omitting v el in the text.— R eviser ] 
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[nos. 74 et ^7.]); and of Felinus (on Decretals , Bk. I, tit. rx, chap, viii, 
no. 30, at end), where in a scholion the names of many other authori- 
ties are given. 

The reason here is that no custom can establish new law, unless 
it is itself validated by prescription, or has the approbation of the 
prince’s consent; and consequently, no custom can abrogate a previous 
custom, unless it have the same consent of the prince. Therefore, a 
period of at least ten years is required for abrogation, if the prince 
has no knowledge of the custom; or a period to be fixed by the judg- 
ment of prudent men, if the prince has knowledge of the new 
custom. 

21. It may also be asked, whether a period of forty years is re- 
quired in ecclesiastical customs in order to effect the revocation of 
earlier customs. Panormitanus states without reference to a dis- 
tinction of customs that an observance of ten years is sufficient; and 
Felinus follows his doctrine. The latter gives as his reason that the 
later custom is not one contrary to law. This assertion he proves as 
follows : because either the first custom was contrary to law, and the 
subsequent one is according to the older law, which had been revoked 
by the first, and thus a reversion to the more ancient law is facili- 
tated ; or, the first custom was outside the law, and so the subsequent 
custom will be a custom of the same kind: and therefore a period 
of ten years will always be sufficient for the subsequent custom. 
Rochus does not approve of this argument (ibid.), nor does Barbatia 
[ Refertorium , De Consuetudine ], and I, also, find it difficult to ac- 
cept, because it does not take into account at all the character of 
unwritten law. 

My opinion, therefore, is, briefly, that if the prior custom was not 

_. . , contrary to the law, but was outside the law, then the 

The time required , J ... , . , , ■ • 

in the case of a subsequent custom will be in absolute opposition to 

canonical prescrip- the law, and will therefore demand an observance of 
tion, and likewise , , , r . r . , . 

where one custom the length or time necessary for a canonical prescription. 

derogates from ano- The proof is that the former custom established a legal 
rule to which the later custom is opposed, nor is it 
in conformity with any existing law. Likewise, if the prior custom 
was universal, and the later one was particular, then the truth of my 
assertion is the more evident, since a universal custom establishes 
general law. The same thing seems to be true if the earlier custom 
were a particular custom of that locality, and not in opposition to 
the general law. For a custom contrary to statutes of the character 
described above would be in opposition to the law, and would require 
an observance of the length of time necessary for a canonical prescrip- 
tion. Therefore, the same is true of a custom, for the principle is the 
same in both cases. 


Felinus. 


Rochus. 

Barbatia. 
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Felinus. 


On Laws and God the Lawgiver [Bk. VII 

If, however, the prior custom was opposed to general law, which 
When the period of was not completely abolished by that earlier custom — 
ten years is suffi- for the reason, that the custom that derogated from 
cient ' it was not a universal, but a particular one — then it 

is probable that a subsequent prescriptive custom, of ten years’ stand- 
ing, is sufficient. The reason for this is that this prescriptive custom 
is not of its essence opposed to the law, since the general law, to 
which a return is made by this custom, always stands. In that case 
the argument of Felinus stands [on Decretals, Bk. I, tit. u, chap, viii, 
no. 30]. 

I could not approve it, however, if the prior custom were universal, 
and had completely annulled the universal law previously existing; for 
when forty years in that case, I think that a canonical prescription of 
are required. forty years is necessary against such a custom, because 
the subsequent cusrom is then completely contrary to the general 
law established by the previous custom. For any other law more 
ancient than either custom is as if it had not existed before the other 
two, because it has been entirely abolished. Let this suffice for our 
treatment of custom. 
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[ill] 

FOR THEIR MOST SERENE MAJESTIES 

THOSE KINGS AND PRINCES WHO ARE THE CHILDREN AND 
DEFENDERS OF THE ROMAN CATHOLIC CHURCH 

Francisco Suarez of the Society of Jesus desires temporal 
and eternal blessedness 

His Most Serene Majesty James, King of Great Britain, in his 
recently published work, has called upon the Catholic Kings and 
Princes, as with a friendly trumpet blast, to share in his own religion, 
that those whom the King of Kings has bought with His own blood 
for the defence of the Church of Rome, and whom Christ, the Lord 
of Lords, has armed with supreme power, might be incited, by the 
counsel he has imparted, to attack that Church. His Most Serene 
Majesty, however, has wielded his pen in a vain attempt. For the gates 
of hell shall not prevail against the Church, nor shall the chill raging 
of the north wind have power to scatter those who have taken their 
stand upon the rock of Rome, and have been united by Christ, the 
corner-stone, in the strongest of bonds, that of true piety. Would 
that King James, following in the footsteps of his unvanquished 
royal ancestors, might rather combine with you to exalt the majesty 
of the Catholic Church, in such fashion as to be not inferior, in the 
zeal of true piety, to those whose peer he is, in power and sovereignty! 
Would that he preferred to be numbered among the kings whom 
divine authority has constituted guardians of that Church, rather 
than among those whom impious madness has inflamed against the 
Lord, and against His Christ ! 

Therefore, since the King of England has published a work 
testifying to his religion, and since he is waging war upon the Catholic 
Church, not with the regal majesty adorning him, nor with the clash 
and might of arms (whereunto the priest of Christ and religious cannot 
fiv] oppose resistance), but rather by the sharp edge of his unaided human 
talents and pen — I repeat, since this is the case — I have deemed it 
proper to my office and purpose that I should advance to the line of 
battle ; not with the intention of dimming the lustrous renown of so 
great a king, an end which I am neither capable nor desirous of achiev- 
ing, but in order that the mists exhaled from the fetid pools of the 
Reformers, wherewith he attempts to obscure Catholic truth, may 
vanish into air and smoke, being dispelled by the rays of true wisdom. 
That I might accomplish this purpose, I have with ail my strength 
besought that light from God, the Father of light, that knowledge of 
the uncorrupted truth, which — handed down by Christ the Lord 
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through. His Apostles, and expounded by the wakeful toil of the Holy 
Fathers — should be striven after by one who desires to keep to the 
true path in his life and his beliefs. May my undertaking be granted 
the favour of that Divine Spirit in Whose hands he the hearts of kings. 
And do you — 0 Kings and Princes of the Catholic world, who in your 
sincere affection earnestly desire that His Most Serene Majesty, King 
James, should he even as you yourselves are — do you receive this work, 
such as it is, under your patronage, to be defended by your authority. 
For it is yours, and it is well said that, We make those things our ozon > 
to which we impart our authonty. Therefore, receive the work as your 
own, that it may be made public, defended by the royal authority of 
your patronage, adorned by [your] renown and secure from danger ; 
that it may make a brilliant entrance into the world ; that it may be 
deemed not unworthy of kingly eyes. For only under the protection 
of your name can we oppose this book of ours, wherein we defend God’s 
cause, to that of His Most Serene Majesty. I have, indeed, been 
inspired by one sole design: the dedication, in dutiful humility, of 
this product of my labours to you who — as heirs to the sovereignty and 
piety of your forebears — have devoutly undertaken and unwaveringly 
administer the guardianship of the Catholic Church. For others, our 
work may serve as an antidote, but you yourselves, do not lack an 
antidote (namely, supreme piety, divinely inspired) against the madness 
of the Reformers ; for their poisons, drawn from Stygian streams, are 
powerless to injure you, who — joined in the bond of divine virtue — 
are protected as subjects in the unity of the true Catholic faith, under 
Christ the Lord and His earthly Vicar, the Supreme Pontiff, even as 
the noblest members of the body are subject to its head. And for so 
long as your supreme power is firmly founded upon Him, may it grow 
to a greater imperial glory and aid you toward eternal blessedness. 

Coimbra, 

On the thirteenth day of June, 

In the year 1613. 


THE JUDGMENT OF THE CENSOR, HIS MOST ILLUSTRIOUS LORDSHIP 
D. AFONSO DE CASTELLO BRANCO, BISHOP OF COIMBRA, 

COUNT OF ARGANIL, LORD OF COJA, ETC , 

MEMBER OF THE ROYAL COUNCIL OF HIS CATHOLIC MAJESTY 

By commission of the most illustrious Bishop, D. Pedro de Castilho, 
Viceroy of Portugal, and Supreme Inquisitor in matters of the faith, 
I have read with the greatest care, and have studiously examined as 
Censor, the Defence of the Catholic Faith in Refutation of the Etiots of 
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the Anglican Sect, with a Reply to the Apologie and Epistle to Christian 
Princes of His Most Serene Majesty, James , King of England, published 
bp the illustrious Doctor, Francisco Suarez of the Society of Jesus. 
Not only do all the contents of this work accord scrupulously with the 
authority of Holy Writ, not only do they piously conform to Apostolic 
traditions, not only are they in learned agreement with the Oecu- 
menical Councils and the Decrees of the Popes, but, furthermore, the 
wisdom of so great an author — drawn from the Holy Fathers rather 
than from human study — shines forth afar from this book. So fre- 
quently and appositely does this author with the most scrupulous 
fidelity introduce their testimony, that they have all spoken through 
his mouth (so I venture to affirm) and have combined to strengthen 
this Defence, which is accordingly to be published with great benefit 
to the Catholic Church and great profit to Christian doctrine. The 
perusal of the work has recalled to my mind many admirable state- 
ments made by the Church Fathers, statements which I had read long 
before; and I also, most enjoyably, became acquainted with many 
more. Would that the vision of the heretics, dulled as it is by the dark- 
ness of perfidy, might be able to endure a light so radiant. For they 
would then easily laugh to scorn the unstable falsity of their own beliefs, 
the foundations of which would be completely overthrown by a perusal 
of the present work, as they would most clearly perceive. And if it 
were permitted a Bishop who has attained to mature years in the 
School of the theologians, one who has grown old among the books of 
the Holy Fathers, to address personally His Serene Majesty the King 
of England, I should proclaim in all truth that which was attested by 
the Most August and Saintly Mary, his Mother, with her voice and 
her blood. Credence should be accorded to Irenaeus, Dionysius, 
Augustine, Jerome, and other Doctors of the Catholic Church, whose 
opinion we offer as presented in this book and whose sanctity of 
life is known to all ; rather than to Luther and Calvin, men whose evil 
deeds cannot but give rise to shame and condemnation even on the 
part of their own disciples (if the latter should read [the said book]) 
and whose capricious and inconsistent doctrine, alien to true religion, 
sufficiently demonstrates their ignorance. I should advise submission 
to Francisco Suarez — the devout disdainer of things temporal, and a 
most vigorous defender of one sole piety and religion, whom I regard 
(because of his lare wisdom, confirmed by so many tokens) as the 
universal master of this age and a second Augustine ; rather than sub- 
mission to the Reformers of England, who, in order not to confess 
that they have erred, cling with an obstinate disregard of consistency 
to their errors and, led astray by the enticement of their desires, have 
made shipwreck (in the words of Paul) concerning the faith. More- 
ovei, I shall lay down the same declaration and admonition as did 
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Augustine formerly, under similar circumstances : let not the F athers, 
Doctors of the Catholic Church, prevail, nor yet Luther and Calvin, 
those impious deserters from the true faith; let not Sudrez prevail, 
the devout disciple of the Fathers, nor yet the Reformers, unhappy 
shades of Luther and Calvin! Rather let the victor be truth in her 
purity, illuminated by the dissertations contained in this book, which 
I deem so worthy to be printed and set before the eyes of all, for the 
common advantage of the Catholic Church, that I furthermore con- 
gratulate our age, and with good reason, on its possession of so great 
a teacher; as I congratulate the Society of Jesus because of such a 
disciple. 

Given at Coimbra, 

On the twelfth day of June, 

In the year 1613. 


[vi] 

THE JUDGMENT OF THE CENSOR, HIS MOST ILLUSTRIOUS LORDSHIP, 
D. FERNANDO MARTINZ DE MASCARENHAS, 

BISHOP OF ALGARVE, 

MEMBER OF THE ROYAL COUNCIL OF HIS CATHOLIC MAJESTY 

Not only because of the letter regarding this matter which was 
sent to me by the most illustrious D. Pedro de Castilho, Bishop and 
Inquisitor General of all Portugal, but also because my own pleasure 
inclined me to this course, I have attentively read m advance and care- 
fully examined in my capacity as Censor the Defence written by that 
most celebrated Doctor, Father Francisco Suarez, wherein with mar- 
vellous skill he upholds the Catholic Faith and assails the errors of the 
Anglican sect, making reply, moreover, to a certain Apology and Epistle 
of His Most Serene Majesty, James, King of England. In this Defence 
I have assuredly 1 come upon nothing that offends against the orthodox 
Faith, but have, on the contrary, found much that defends that Faith. 
For in my opinion, the work in question is another fateful shield, like 
that which by divine command the Hebrew leader so felicitously 
lifted up, in times gone past, towards the city of Hai. For thus indeed 
it shall come to pass that the Anglican errors will be completely wiped 
out by this Defence — as by the shield of Josue, lifted up on high in the 
hands of so great a leader and member of the Society of Jesus towards 
the armed forces of those eriors, forces incited not by the King’s own 
mind, which of its own natural bent is inclined to piety (inasmuch as 
it was formerly trained by his most saintly and martyred mother), 

1 [pains, in the Latm, is evidently a misprint tar plane . — Tn ] 
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but rather by the mad fury of the Reformers that has of late sounded 
the war-trumpet in England, calling to Christian princes. And further- 
more, it is to be hoped that His Most Serene Majesty, the King of 
England himself — possessing as he does a keen mind and highly exalted 
spirit — when he weighs all the content of this Defence in the balance 
of his own reasoning and poises it on the scales of his judgment, when 
he remarks at the very outset the submissiveness and modesty which 
(as is proper) characterize the most learned Father Suarez throughout 
the entire dispute with His Royal Majesty — it is to be hoped, I repeat 
— that the King of England will then be divinely inspired to turn his 
truly royal spirit towards saner counsels of the Mother Church ; imitat- 
ing Clovis, indeed, that first, most Christian King of the Franks who, 
when he was near death, crowned the Roman Pontiff himself with the 
royal diadem, because he knew that the Pope was the only visible head 
of the whole Church, and who after doing so gave the Kingdom of 
Gaul as a pledge for the aid of, and in allegiance to, the Church of 
Rome. For that Crown was allotted to the Confession of Saint Peter, 
representing the kingdom. By this example of piety Clovis fortified 
his own kingdom uncommonly well upon a stable foundation — that 
is to say, upon the Rock and upon the successor of Peter ; and if his 
deed is imitated by the King of England, the latter will imitate also 
that most blessed end [attained by Clovis], 

But I must return to the Judgment of the book. To the immense 
benefit of the Christian Commonwealth, and from a fertile and fruitful 
soil (as it were), this writer — pre-eminent in authority as in piety — has 
brought forth many evidences of his own genius, which the whole 
world reveres, admires, and cherishes. But, in very truth, the present 
Defence contains his shining masterpiece in its choice 'wording, its 
sublime thought, and its forceful arguments — abounding in efficacy 
and vigour. Thus the entire book is compact of strength, vitality, 
and inspiration. Admirable judgment is joined therein to erudition; 
facility of composition to care ; orderly arrangement to a wealth of 
learning. In juxtaposition with memory, it reveals unwearying study; 
with Scholastic theology, skilled knowledge of both canon and civil 
law; with the genuine explanation of Sacred Scripture according to 
the mind of the early Church Fathers, 1 the free and somewhat cor- 
rupt interpretations of the preachers ; and finally, in juxtaposition with 
that more sublime science that relates to God, the separate divisions 
in the chain of time and a manifold knowledge of the chronology of 
the realm of Christendom. My Judgment of this book would grow 
into an overwhelming eulogy, were that not precluded by the well- 

1 [The Latin text reads gemmae tuxla antiques patres Sacrae Scripturae expheattom (to the explana- 
tion of both [Testaments of] the Holy Scriptures, &c.), but gemmae would seem to be a misprint for 
genmnae, in which case the correct translation is that given above. — Reviser.] 
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known modesty of the eminent Father Suarez, who is wont to regard 
praises as darts, and encomiums as wounds, believing that eulogists 
are enemies. There is reason, then, to offer our congratulations to 
the Society of Jesus, as to a most excellent parent, on the fact that — 
although many men who are very princes in piety, in learning, and in 
probity of life have already streamed forth from that most holy Insti- 
tute as from a Trojan horse — it furthermore possesses one man at the 
present time, this exceedingly eminent Doctor, Father Suarez, who 
hastens from battle to battle like some glorious warrior that he may 
quiet the sudden insurrections of error, displaying an eager activity 
that exceeds the allotted duties and the strength of the aged. Where- 
fore I judge that this work, examined and approved by me, is most 
worthy of publication, and destined to illuminate the dense shadows 
of error. 

Given at Faro, 

On the sixth day of the month of December, 

In the year of our Lord, 1612. 

D. Fernando Martinz de Mascarenhas, 

Bishop of Algarve. 


[vii] 

THE JUDGMENT OF THE CENSOR, HIS MOST ILLUSTRIOUS LORDSHIP, 
D. MARTINHO AFONSO DE MELLO, BISHOP OF LAMEGO, 
MEMBER OF THE ROYAL COUNCIL OF HIS CATHOLIC MAJESTY. 

By commission of his most illustrious Lordship, the Inquisitor 
General, I have carefully perused the Defence of the Catholic Faith in 
Refutation of the Errors of the Anglican Sect, with a Reply to the Apologie 
for the Oath of Allegiance and Epistle to Christian Princes of His Most 
Serene Majesty, James, King of England. The said work was produced 
by Francisco Suarez, that Doctor of surpassing wisdom and Primary 
Professor of Sacred Theology at the Academy of Coimbra. This author, 
so exceedingly famous for his burning zeal on behalf of the faith, this 
most eminent theologian, who by the power of his wisdom lends strong 
support to the Church of God, now sinking into ruin in England, has 
engaged his pen m battle with the heretical pestilences raging in that 
Kingdom. He strives against the errors of the heretics, taking his 
stand upon an exposition of the Holy Scriptures, and the interpretation 
thereof in the authentic sense that accords with the design of the divine 
Author and with the text. In order to confirm the truths of the faith, 
he adduces the decrees of the sacred General Councils and the Supreme 
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Pontiffs ; for those who disobey the infallible authority of these decrees 
have ever been regarded by faithful Christians as enemies of the Church. 
He avails himself of the most apt, pertinent, and select testimony 
afforded by the Holy Fathers, whose piety and wisdom the Church of 
God has always esteemed and venerated. He so weighs all things 
minutely upon the most irrefutable scales of reason, as to pass over 
no point unconsidered and in silence; but he treats with [a special] 
clarity those questions which are extremely troublesome and delicate, 
hastening to meet all difficulties of whatsoever origin, that the truth 
may be made known. With firm and unshaken arguments he defends 
the supernatural power of the Supreme Pontiff, showing that the 
King, enmeshed in errors, has acted with the greatest injustice in 
arrogating spiritual power to himself, and that the attribution to 
him of that power by the heretics of the Anglican sect is manifestly 
heretical. With discernment and wisdom he lays bare the errors 
opposed to the faith which lurk in the oath exacted by the King of 
England from the latter’s subjects ; and he demonstrates that infidelity 1 
to Christ and His Church, as well as injustice towards the said subjects, 
are contained in that oath, so that in the very act of swearing it 
the subjects are compelled to deny the Catholic Faith. [Our author] 
treats of this matter vigorously, but with truth and moderation. His 
work is undoubtedly most learned, overflowing with rare piety and 
erudition, and such that even one who excelled in the art of writing 
would be unable to praise and extol it as it deserves. By means of the 
authorities quoted, and by the force of the reasons presented, the 
errors of the Anglican sect have been so refuted that the author’s 
adversaries are left with no means of evasion, no opportunity for 
reply, unless perchance that may be termed a reply which is but a 
battle waged with empty words, and a display of abuse, such as is 
customary among the demented and the furiously insane. May it 
be God’s will that, once consideration has been accorded to this most 
efficacious and judicious defence of the faith (the faith which, con- 
firmed by miracles and upheld by martyrdom, has persevered m the 
Roman Catholic Church m one and the same form, ever since the first 
days of its origin, under the instruction of the Apostles), His Most 
Serene Majesty, King James of England himself, giving heed, as befits 
his kingly mind, to the truth of Catholicism which has been adequately 
expounded to him, will attach himself and his Protestant subjects to 
the Catholic Church, the Bride of Christ. It is my judgment that the 
present work of this surpassingly wise Doctor, Francisco Suarez, is 
most worthy of being printed and published, to the end that a signal 

1 [The punctuation of the Latm text may seem to indicate that infidelitalem is ill apposition "With 
errores, rather than one of the subjects of contmei i , but that text is not free from errors m the matter 
of punctuation, and the Translator has not found it advisable to strum the sense merely m order to 
account foi the semicolon that intervenes between infidelitalem and imushtiam. — Tk.] 
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victory may be achieved by our faith over the heretics, and for the 
public and universal advantage of all Christendom. 

Given at Lamego, 

On the twenty-fourth day of November, 

In the year 1612, 


Martinho, Bishop of Lamego. 


[viii] 

AUTHORIZATION OF THE PROVINCIAL 

I, Juan Alvares, Visitor and also Provincial of the Society of Jesus 
in the Province of Portugal, in virtue of the power conferred upon 
me by the Most Reverend Father Claudio Aquaviva, General of our 
Society, do authorize the printing of this work regarding the Anglican 
schism, a work which was composed by Father Francisco Suarez of 
our Society, Doctor in Sacred Theology and Primary Professor at the 
Academy of Coimbra, and which has been approved by the judgment 
of grave and learned men of the said Society. In testimony whereof we 
have given this writing, signed by our hand and confirmed by our seal. 

Given at Coimbra, on the fifth day of April, in the year of our 
Lord, 1612. Juan Alvares. 

AUTHORIZATION OF THE SUPREME SENATE 
OF THE HOLY INQUISITION 

We declare that this book opposing the English heresies may be 
printed, in view of the reports which we have examined concerning 
it; and that, after it has been printed, it shall be returned to this 
Council for comparison as well as for permission to go into circulation, 
without which permission it shall not circulate. 

Given at Lisbon, 

On the seventh day of January, 

In the year of our Lord, 1613. 

The Bishop of Elvas. The Bishop of Nicomedia. 
Bartholomeu da Fonseca. 

THE LICENCE OF THE COURT BOARD 

This book concerning the Anglican schism, composed by Father 
Francisco Suarez, Primary Professor at the University of Coimbra, 
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may be printed, in view of the Licence accorded it by the author’s 
Superior and by the Council of the Holy Office; and after being 
printed, the said work shall be returned to the Board for determination 
of the price. 

Given at Lisbon, 

On the fifth day of February, 

In the year of our Lord, 1613. 

D. Barbosa. Luis Machado. 

AUTHORIZATION OF HIS MOST ILLUSTRIOUS LORDSHIP, 

D. AFONSO DE CASTELLO BRANCO, BISHOP OF COIMBRA, ETC. 

We grant to Father Francisco SuHrez of the Society of Jesus, 
permission to print his volume opposing the Anglican sect, a volume 
destined to be universally beneficial. 

Given at Coimbra, 

On the fourteenth day of June, 1613. 

The Bishop Count. 


THE CENSORS’ JUDGMENT OF THE ACADEMY OF 
ALCALA DE HENARES 

We have perused with all the diligence and care in our power, 
this treatise dealing with the Anglican schism and comprising A D-efence 
of the Catholic [ and. Apostolic ] Faith , in Refutation of the Errors of the 
Anglican Sect , with a Reply to the work of His Most Serene Majesty , 
James , King of England , as well as to his Dedicatory Epistle to the 
Kings and Princes of Christendom ; a treatise produced by that most 
•authoritative Doctor, Francisco Suarez of the Society of Jesus, Pri- 
mary Professor of Theology at the Academy of Coimbra, handed over 
by the Supreme Senate [of the Holy Inquisition] for the judgment of 
the Academy of Alcala, de Henares, and committed by that same body 
to our care and good faith. In this work there is discerned nothing 
alien to the truth of the Catholic faith, nothing departing from or 
discordant with that truth. On the contrary, the author has waged 
such successful warfare upon the said Anglican schism and upon the 
Reformers of our day, that he has won over them all a glorious victory ; 
and truly the said work contains naught undeserving of approbation 
and praise. For its pages radiate the author’s vigorous and active talent 
in the revelation of heretical artifices and in the painstaking and diligent 
exposition of the testimony proffered by Holy Writ, by the Sacred 
1569 74 
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Councils, and by the Holy Fathers, as well as of the records of all 
antiquity; as they radiate, too, his marvellous dexterity in wielding 
the weapons of argument. In fine, there is in the entire work nothing 
repugnant to our undivided opinion, for on this point we are all of 
one voice, one mind, and one view. Wherefore, if he who is responsible 
for the said work orders it to be put into print with all possible speed, 
he will be judged to have championed aright the cause, not of the 
author, but of the whole Catholic and Apostolic Church; for [this 
work] will greatly solace the adherents of the true faith, and will 
confound those who have forsaken that faith. 

Given at Alcala de Henares, 

On the twelfth day of May in the year of our Lord, 1613. 


D. D. Pr6spero Spinola Doria, D. Enrique de Villegas 

Rector [of the Academy] D. Luis Montesinos 

D. Andres P£rez D. Melquior FernAndez de 

D. D. Juan de Pereda y Gudiel Bolivar 

Maestro Fray Lorenzo Gutierre 


M 

PRIVILEGE OF THE KING 

Whereas, We have been informed on your behalf that you, Fran- 
cisco Suarez, Religious of the Society of Jesus, have printed in our 
Kingdom of Portugal and with permission, a book entitled, A Defence 
of the Catholic and Apostolic Faith, &c., destined to be of great utility 
and benefit to the Christian Commonwealth; 

Whereas, to the end that the work thus printed might be brought 
to Our Kingdoms of Castile and sold therein, We have been asked and 
supplicated to order that permission be granted you enabling you to 
introduce the said book into these Our Kingdoms and to sell it there, 
together with a privilege embracing a period of twenty years or of 
such extent as We might be pleased to grant; 

And whereas, the above requests have been considered by the 
members of Our Council, and such measures have been taken by their 
order as are provided for in the decree that We recently issued con- 
cerning the printing of books, 

It has been agreed that We should command this Our Order to be 
drawn up for you in regard to the said matter ; an agreement which 
has met with Our approval. And through this Order We bestow per- 
mission and authority for the introduction of the aforementioned book 
into Our Kingdoms, although it was printed in the Kingdom of Portu- 
gal; as We furthermore permit and authorize that, for the period of 
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the next ten years (reckoned as beginning from the date of this Our 
Order), the said book, having thus been introduced into Our King- 
doms, may by you or by your duly authorized representative, and by 
no other person whatsoever, be printed and sold in the original form 
seen by Our Council, which original carries at its close the endorse- 
ment and signature of Jeronimo Nunez de Leon, Secretary for the 
Constituents of Our Supreme Council ; to which permission and au- 
thority we affix the following provisions : 

Prior to the sale, you shall bring the work before the said Constitu- 
ents, together with that original, in order that the Council may see 
whether or not the impression in question conforms with the original ; 
or, you shall present a certificate in official form to the effect that the 
Corrector appointed by Us has seen the said impression, which he has 
collated and corrected on the basis of the original; and on the book 
shall be placed the Corrector’s Censure together with this Our Order ; 

And We furthermore command the Printer to omit the first part 
of the first signature when he prints the said book; neither shall he 
deliver more than one copy, together with the original, to the author 
or the person at whose expense the printing is done or to any other 
person whatsoever, for purposes of the above-mentioned correction 
and the fixing of the price, until the said book has first been corrected, 
and its price fixed, by the members of Our Council ; which having been 
done and under no other conditions, it shall be permissible to print 
the aforesaid book, with its beginning and first signature, whereon 
there shall appear forthwith this Our Order and grant of privilege, 
together with the statements of approval, the evaluation, and the list 
of errata; 

[These commands shall not be disobeyed,] on pain of falling under 
and incurring the penalties set forth in the above-mentioned decree 
[on the printing of books] and in the laws of Our Kingdoms which 
deal with this matter. 

We furthermore order that, throughout the said period of time, 
no person whatsoever shall print or sell the book without your permis- 
sion, under penalty of forfeiting — by so printing it — all books, moulds, 
and apparatus that he may possess, of whatsoever kind, and of incurring 
a fine of fifty thousand maravedis, a third part of which fine shall go 
to Our Supreme Council, another third to the Judge who passes the 
sentence, and the remaining third to the person who makes the 
accusation. 

And as for the members of Our Council, the President and the 
Criers of Our Courts, the Alcaldes and the Constables of Our Resi- 
dence and Court City and Our Chanceries, all the Corregidors, 
Officer[s] of Justice, Governors (of major or ordinary rank), and other 
Judges and Justices whomsoever in all the cities, towns, and villages 
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within Our Kingdoms and domains — as for all these persons, let them 
uphold in your behalf, and comply with, this Our Order, bestowed on 
you by Our grace ; and let them in no wise go against nor act in de- 
fiance of its form and content : 

Given at San Lorenzo, 

On the ninth day of the month of June, 

In the year 1613. 

I, THE KING. 

(By command of the King our Sovereign. Jorge de Tobar.) 


SETTING OF THE PRICE 

I, Jeronimo Nunez de Leon, Secretary of the Court of the King 
our Sovereign, and Resident of his Council, certify that : 

The members of the said Council, having given their permission 
for the introduction into these kingdoms of the books composed by 
Father Francisco Sukrez of the Society of Jesus and entitled A Defence 
of the [ Catholic and Apostolic ] Faith , See., together with their permis- 
sion for its free sale, and also a privilege for a period of ten years, 
Have rated each, signature of the said work at . . . maravedis ; and 
Have ordered that the said work shall be sold according to that 
evaluation, not at a higher price, and that this statement regarding 
the price shall be placed at the beginning of each copy; 

And in order that this matter may be made known, by command 
of the said members of the Council and at the request of the afore- 
mentioned Francisco Suarez, I give this certificate. 

Madrid, 

On the twenty-fourth day of the month of June, 

In the year one thousand six hundred and thirteen. 

Jeronimo Nunez de Leon. 
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CHAPTER V 


DO CHRISTIAN KINGS POSSESS SUPREME POWER IN CIVIL, OR 
TEMPORAL AFFAIRS, AND [, IF SO,] BY WHAT RIGHT > 

1. A given power map be called supreme, when it recognizes no 
superior. For this word, ‘supreme’, connotes a denial of the existence 
of any superior whom the other party — the one said to possess supreme 
power — is bound to obey. 

But it is understood that we are speaking of earthly, or human 
superiors, inasmuch as we are not instituting a comparison with God. 
For what human prince, if he were neither an atheist nor a madman, 
would presume to withdraw himself from divine authority, or even 
to attempt such a withdrawal? This denial, then, is one which 
excludes subjection to a human and mortal superior. 

However, this denial may be interpreted in a number of different 
ways. Consequently, in order that the title relating to this question 
may be understood, and may be distinguished from other questions 
which could be raised at this point, it is necessary to provide a clear 
explanation of the manner and meaning of the said denial. For, first, 
it is possible to deny in an absolute sense all subjection to any human 
superior, whether in spiritual matters, or in civil ones. Secondly, it 
is possible to deny subjection in these temporal and civil matters. 
Moreover, even though the gravest disagreement exists between our- 
selves and the King of England with respect to the former question 
(since he desires to be subordinate to no earthly being, even in spiritual 
matters, a desire which we regard as contrary to the faith and to 
Christian obedience), nevertheless, we are not treating here of that 
question ; for we have not yet discussed spiritual power, and without 
knowledge of this power, it is in no wise possible to arrive at an in- 
telligible solution of the said question. Accordingly, we shall postpone 
its discussion to the closing portion of this Book 1 ; and, for the present, 
we shall apply the term ‘supreme temporal power’ to that power which 
is not subject to any other within the same order, or [sphere of] 
subject-matter. 

2. Furthermore, it is customary, in connexion with the question 

under discussion, to distinguish two forms of subjection, namely, 
„ r , direct and indirect. 

j action . direct and 1 hat subjection is called direct which is conhned 
indirect. The nature within the object and bounds of this [civil] power 
itself, and that is called indirect which is derived 
solely from a striving towards an end that is nobler, and pertains to a 
superior and more excellent authority. For true civil power in its 

1 [Not included in these Selections. — Tr.] 
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essence, serves directly no other end than the fit condition and temporal 
felicity of a human commonwealth during this temporal life; and 
consequently, such power itself is also called temporal. Thus civil 
power is said to be supreme in its own order, when the ultimate 
decision in that order and with respect to the end thereof is referred 
to the said power, within its own sphere, that is to say, within the 
whole community subject to it; so that all inferior magistrates possess- 
ing power in such a community or in a part thereof, are dependent 
upon such a supreme prince, whereas this supreme sovereign himself 
is subject to no superior, in regard to the said purpose of civil govern- 
ment. For temporal and civil felicity must of course be related to 
spiritual and eternal felicity; and therefore, it may happen that the 
very subject-matter of civil power will require, for the attainment of 
a spiritual good, such direction and government as would not appear 
to be demanded otherwise, by reasons of a purely civil nature. Under 
such circumstances, even though the temporal prince and his power 
may not be directly subject, in regard to his own acts, to any other 
power within the same order and serving solely the same [civil] end, 
nevertheless it may become necessary for this prince to be directed, 
aided, or corrected in his own field of activity by a higher power that 
governs men in relation to a more excellent and an eternal end. In that 
case, the dependence in question is called indirect dependence, since 
such a superior power is concerned with temporal affairs, not in them- 238 
selves nor for their own sake, but (as it were) indirectly, and often on 
account of some other factor. 

3 . So it is that this denial of subjection in temporal matters, 
which is thought to be included in the prerogatives of supreme 
temporal power, is further subdivided into two phases. For one may 
either deny all subjection, whether direct or indirect, or else deny the 
direct form only; and thus another twofold question arises. The first 
[phase of the question] is this : is the power of a Christian king supreme 
in the former sense ; that is to say, does it neither directly nor indirectly 
recognize any superior in civil and temporal matters ? The second 
[phase] is as follows: is such power supreme, in the latter sense, at 
least; that is, does it recognize no direct superior m temporal matters .? 

So great is the difference between these two questions that the first 
relates to the dogmas of the faith, and practically constitutes the crux 
of the whole contioversy between ourselves and the King of England; 
while the second does not relate to the subject-matter of the faith, 
nor is there any dissension between us on that point. 

Nevertheless, the present discussion is not to be interpreted as 
referring to the former phase of the question, nor is it to be interpreted 
as referring to indirect subjection — or rather, exemption from such 
subjection. For, if the matter is carefully considered, this discussion 
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turns about a question of spiritual power; inasmuch as such indirect 
subjection can only be subjection to a spiritual power; or (and this is 
the same thing), inasmuch as any conceivable power to which supreme 
temporal power is indirectly subject, must be solely spiritual, as we 
shall see in discussing that [form of power]. Therefore, we shall 
postpone this question until we come to the said discussion. 

The title, then, of the question in hand must be understood to 
„ , . , relate exclusively to that supreme power which does 

Explanation or the v , / r . x . , . , . 

sense in which the not directly recognize any superior within this same 
question is [here] [temporal] order. For though, as I have said, there 
is no dissension between the King and ourselves on 
this point, nevertheless, in view of the fact that he frequently com- 
plains, with regard to Catholics, that we deny the jurisdiction of 
Christian princes and the obedience due to them, I have come to the 
conclusion that this question should not be passed by in the present 
context; my purpose being to show clearly, by the solution of the said 
question, that the royal power of Christian princes is preserved 
unimpaired, according to Catholic doctrine, in all those respects in 
which such power is consistent with natural law. 

4. Therefore, certain Catholics, and especially certain jurists, 
The first negative have held the opinion that within the Church of 
opinion. Christ not only spiritual, but also temporal govern- 

ment is monarchical; that, consequently, in the whole Catholic Church 
there exists but one supreme temporal prince, who holds, per se and 
directly, supreme civil power over the entire Church; and that this 
supreme prince is the Pope, by the institution of Christ. Whence 
these authorities have drawn the further inference that no common- 
wealth, and no king or emperor, possesses supreme power in temporal 
matters; since there cannot be two supreme heads within one and 
the same order, and since therefore, if the Pope holds supreme tem- 
poral power, directly and per se , it necessarily follows that there is no 
supreme power in any other temporal prince, inasmuch as there will 
be no other temporal prince who does not recognize a superior in 
temporal matters. 

Some persons even go so far as to add that all the rights of king- 
doms and all powers of dominion were conferred upon Peter, as the 
vicar of Christ, and that the Roman pontiff accordingly succeeds to 
these rights, so that supreme civil power resides habitually (to use 
their own expression) m the Pope alone, although he administers it 
through other rulers as the result of a tacit or express concession. This 
is the view expressed by the chief authorities among the early inter- 
preters of Pontifical law: the Gloss, Innocent, Hostiensis, Giovanni 
d’Andrea, Panormitanus, Felinus, and Decio (on Decretals , Bk. II, tit. 1, 
chap, xiii; Bk. IV, tit. xvn, chaps, vii and xiii; Bk. I, tit. xxxm, 
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chap, vi; Bk. Ill, tit. xxxiv), and others (on Decretum, Pt. I, dist. x, 
chap, viii and Pt. I, dist. xevi, chap. vi). Among the interpreters of 
civil law, the following uphold the same opinion; Bartolus, Oldradus, 
Paul de Castro, and others mentioned by Navarrus and Covarruvias 
(who will be cited below). To these, may be added the names of 
St. Antoninus ([Summa Fheologica,] Pt. Ill, tit. xxn, chap, v, §§13 
and 17), Alvaro Paez [, De Planctu Fcclenae ] and Augustinus [Trium- 
phus] of Ancona [, Summa de Potestate Ecclesiastica ] as well as many 
other authorities referred to by those above cited, 

5. They base their opinion, first, upon numerous decrees of the 
. Popes, who apparently uphold this view; decrees to 
which we shall reier below, in expounding the opinion 
of the said pontiffs. 

A second basis is found in usage, and in the various effects pointing 
to the existence of the power in question. Examples of this sort are 
the transference of empire from the Greeks to the Germans, the 
institution of the mode of electing the emperor, the confirmation of 
his election, and even, at times, his deposition, all of which are the 239 
acts of a superior temporal power. Moreover, if the emperor is not 
supreme, far less can the other rulers be supreme. Wherefore, kings 
also have on certain occasions been deposed by the Popes. 

A third basis for the same contention is the assumption— so that 
the Scriptures, too, may be adduced in proof of the said contention — 
that Christ possessed direct power, not only of a spiritual, but also of 
a temporal nature. This argument rests, partly, on the fact that 
He said: ‘All power is given to me in heaven and in earth’ [Matthew, 
Chap, xxviii, v. 18]; partly, also, on the fact that He was the natural 
Son of God (Jilius Dei naturalis). Whence the authorities in question 
infer that He committed both kinds of power alike to His vicar. For 
in the first place, He Himself made no distinction, but laid upon Peter 
the general injunction, ‘Feed my sheep’ [John, Chap, xxi, v. 17], and 
this term ‘feeding’ embraces civil no less than spiritual government, 
inasmuch as it is said of David (2 Kings, Chap, v [, v. 2]), ‘[. . .] the Lord 
said to thee: Thou shalt feed my people Israel [. . .]’; and, in the 
second place, such [a twofold commission] was expedient for the good 
government of the Church, as well as for its peace and unity. 

Consequently, a fourth argument, founded upon nature, is added 
as follows : in one body, there should be only one supreme head, from 
which, as from a primary source, flow all vital actions, whether they 
serve the body, or the spirit; and the Church is one mystic body, as 
has already been explained; 1 therefore, it requires one supreme governor 
over both orders, and furthermore, both powers must reside in one 
person, for if they reside in different persons, an infinite number ; of 

' ( In Dijmsio Ftdei Catkohcae, Bk, I, chap, xvi, § n, which is not included in these Selections.— Tr.] 
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dissensions and disputes will arise, of a character that can hardly be re- 
solved by human diligence and reason, as actual experience has shown. 

6. Nevertheless, we must assert that Christian kings do possess 

The true opinion is supreme civil power within their own order and that 
laid down. they recognize no other person, within that same 

temporal or civil order, as a direct superior upon whom they essentially 
depend in the exercise of their own proper power. Whence it follows 
that there exists within the Church no one supreme temporal prince 
over that whole body, that is to say, over all the kingdoms of the 
Church; but that, on the contrary, there are as many princes as there 
are kingdoms, or sovereign states. 

This is the more widely accepted and approved opinion, among 
Catholics, and we shall shortly refer to those [authorities who sup- 
port it]. 

But the proof of the first part thereof depends upon the proof of 
the latter part. For if there exists no one temporal head, the in- 
ference necessarily drawn is that the many kings are all supreme, in 
accordance with the proposition which we have already laid down; 
since it is not our intention at this point to examine specifically the 
question of whether this or that particular king is supreme, nor to 
compare the various temporal princes one with another, inasmuch as 
these are matters quite foreign to our present purpose. 

7. It is for the same reason that we do not deal here with the 
The emperor does question of whether or not the emperor 1 is superior 
not possess supreme j n jurisdiction over all Christian provinces and king- 

temporal power , J x \ r 

over the Universal doms, being consequently tne supreme monarch. 01 
Church. the whole Church. For though this question might 

be related to the latter part of our assertion, still, it bears scarcely any 
relation at all to the explanation of the dogmas of the faith. Therefore, 
we shall briefly assume that — whatever may be the opinion of Bartolus 
and certain other jurists — the emperor does not possess such dominion, 
or supreme temporal jurisdiction, over the whole Church; for he either 
never has possessed it, or else, having once done so, has lost the greater 
portion of it. 

Indeed, the proposition that he never did possess this power is 
very probably correct; inasmuch as he did not receive it in a super- 
natural or an extraordinary manner from Christ the Lord, nor from 
the Roman Pontiff, as will become evident, a fortiori, from what we 
say below; neither did he acquire it by any human right, since at no 
time, whether through election or through a just war, has a single 
emperor subjected to his sway the whole world, or the whole Church. 
For even granting that the early Christian emperors were lawful 
princes over their entire domain, it still does not follow that they were 

1 [1 e. The Holy Roman Emperor. — T r.] 
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also supreme princes over all Christians, since there map have been 
many Christian peoples outside of their territories and, as Prosper 
Aquitanus {De Vocatione Omnium Gentium , Bk. II, chap, vi [chap, 
xvi]) rightly said: ‘Christian grace is not content to be bounded by the 
same limits as Rome; and it has subjected to the sceptre of the Cross 
of Christ, many peoples whom Rome herself has not conquered with 
her own arms.’ Thus we have also the words of Pope Leo I (Ser- 
mones , i, 1 Apostolorum), regarding Rome: ‘That thou might est govern 
more widely by divine religion than by earthly domination.’ There is, 
too, the additional argument that this Roman Empire was itself 
divided into the Eastern and the Western Empires, and that, further- 
more, the latter (which alone has remained Christian, the Eastern 
Empire having been seized by the pagans), though it continues to 
reside within one person in so far as [imperial] dignity is concerned, 
has been divided with respect to jurisdiction among many princes and 
kings. And of these, although some are subject to the emperor, many 
are regarded as ‘lawfully exempt by right of prescription (to which is 240 
adjoined, at the same time, the consent of the peoples concerned), 
or by a title acquired by just war. 

Accordingly, we assume for the present that there are, in addition 
to the emperor, many temporal kings entirely independent of his 
jurisdiction, such, for example, as the kings of Spain, of France and 
of England, 

8. Therefore, only the assertion concerning the Supreme Pontiff 
remains to be proved. For if he does not possess true dominion, in- 
volving supreme temporal jurisdiction, over all the kingdoms of the 
Church, it is not possible to conceive of any other person who holds 
such a primacy, and consequently, there will be a number of kings 
who are temporally supreme. 

The proposition, then, that such temporal jurisdiction over the 
whole Church is not possessed by the Pope, has been supported, among 
the theologians, by the following persons, in particular: Major (on 
the Sentences , Bk. IV, dist. xxiv, qu. 3), Cajetan ( Opuscula , Tom. I, 
tract. 11, chap, iii [chap, iv] and on II, -II, qu, 43, art. 8), Victoria, 
in his Relectiones [De Indis , Sect, II, no. 3; De Potestate Ecclesiae, 
no. 2], Soto ( Delustitia et lure, Bk. IV, chap, ii [Bk. IV, qu. iv, art. 2]) 
and Bellarrnine ( De Potestate Pontificis , Bk. V, chaps, i et seq.f who 
refers to various other persons as holding the same opinion. And as 
for the jurists, this proposition is upheld by Covarruvias (on rule 
Peccatum, Pt. II, § 9, no. 7), by Navarrus (at great length on Decretals, 

Bk. II, tit. 1, chap, xiii, notab. 3, and when citing several others, 
no, 41), and by Petrus Bertrandi (tract. De Origine et Usu Iurisdictionis, 

Qu. 3). Furthermore and this is most important— from the very 

1 [SeimoB LXXX1 I, Ib Natali Aposlolonm Petri el Pauli in Migne, P.L. liv, col, 423 .— Reviser.] 
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Popes themselves we obtain in many passages a simple admission of 
this same truth. 

9. Accordingly, the truth of the assertion in question should be 
The truth of this P rovec F first °f a ^) 011 the basis of their laws. 

assertion is proved For Pope Nicholas ( Decretum , Pt. II, causa XXXIII, Pope Nicholas, 
authority of q U> can. v [) wrote to Archbishop Albinus as follows: Decrelltm - 
‘The holy Church of God has no sword save a spiritual 
sword.’ But the word ‘sword’, in canon law, customarily denotes 
temporal power. And therefore, this statement should be interpreted 
particularly as referring to the direct power and the jurisdiction which 
the holy Church possesses, of itself and (so to speak) by its intrinsic 
nature. For, within their own territory, it is possible for the Church, 
or the Ecclesiastical Prelate, to possess a temporal sword under another, 
additional title, as the Pope, for example, possesses it within his own 
proper domain. Furthermore, this same Nicholas in a letter to the 
Emperor Michael (contained in Decretum , Pt. I, dist. x, can. viii, 
and Pt. I, dist. xxxm [dist. xcvi, can. vi]) declared: ‘The emperor 
has not appropriated papal rights, nor has the Pope usurped the title 
of emperor, inasmuch as Christ has so separated the functions of the 
two powers into the respective acts and dignities proper to each,’ &c. 

Pope Gelasius lays down the same doctrine for us, when he writes Pope Gelasms 
( Letters , x [viii], To the Emperor Anastasius) that ‘there are two 
[forces] by which the world is chiefly governed : the sacred authority 
of the Popes, and kingly power’. Again, Pope Gregory I (Bk. II, p 0 pe 
indict, xi, letter 61 or chap, c [letter lxv in Migne, Patrologia Latina , Gre g°n !• 
Vol. lxxvii, col. 662]) addressed these words to the Emperor Mauritius : 

‘To this end has power over all men been granted to the piety of my 
lords, namely, in order that the earthly kingdom should serve the 
kingdom of heaven.’ Pope John I, also, in a letter to Justinian (con- 
tained in the Code , I. i. 1 8) recognizes the supreme princely authority 
and royal power of that ruler. 

10. Furthermore, Innocent III clearly holds (in Decretals, Bk. II, innocent III. 
tit. i, chap, xiii) that the King of the French possesses a supieme 
temporal jurisdiction which the Pope does not wish to unsettle or 
diminish; so that he adds: ‘For we do not purpose to pass judgment 
concerning the fief, a matter which it is for the king ( ipsum ) to judge’, 

clearly meaning that this judgment does not pertain to himself [as 
Pope] — not, at least, m a direct sense — a point which is rightly noted 
by the Gloss and by Innocent himself. The latter provides a fuller 
explanation when he adds : ‘Save, perhaps, in the case of derogation 
by common law through a special privilege or through custom.’ For 
in making this exception, Innocent clearly declares that no derogation innocent 

1 [The Latin text gives this title of the Code as De Sacra Tnmtate It should read De Summa Trim- 
late — Te.] 
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from kingly rights is effected by divine law. Moreover, this same 
Pontiff expressly says (. Decretals , Bk. IV, tit. xvn, chap, xiii) of the 
French King that this ruler recognizes no superior in temporal affairs; 
and with respect to the Apostolic See, he observes: ‘Within the patri- 
mony of Saint Peter, [the Pope] may order [all things] freely (that is 
to say, directly and absolutely), for within this territory, he not only 
exercises the authority of the Supreme Pontiff, but also wields the 
power of a sovereign prince (that is to say, a temporal sovereign)’, 
clearly meaning that, within other realms, he may not order temporal 
matters thus freely. In like manner, Innocent admits ( Decretals , Bk. I, 
tit. xxxiii, chap, vi) that the emperor ‘is supreme in temporal matters, 
within his own domain,’ 1 and says of the royal power that ‘in carnal 
matters, it is supreme.’ 1 Again (m Decretals, Bk. IV, tit. xvii, chap, vii) 
Alexander III makes the express assertion that it is for the king, not 
for the Church, to pass judgment regarding temporal possessions; and 
he refers specifically to the King of England. 

It is, then, sufficiently evident that the Roman Pontiffs themselves 
have never assumed power of the sort in question. This point will be 
brought out more fully by our later remarks. 

1 1 . The second and principal proof that the conclusion 2 in question 
. is true consists in the fact that no just title can be 
sion finds addi- assigned by which the Pope properly possesses direct 
tionai support in jurisdictional dominion in temporal matters over all the 
kingdoms of the Church, so that, consequently, he 
does not possess such jurisdiction, since it cannot be acquired without 
a just title. 

The assumption that no just title can be assigned may be proved 
as follows : such a title would be based either upon positive divine law, 
or else upon human law, since it is evident from what has already been 241 
said that this title cannot be based directly upon natural law; for we 
have demonstrated that only a perfect human community incor- 
porated politically in one unified state, is endowed directly by natural 
law with supreme temporal jurisdiction over itself; whereas the con- 
gregation of the Church — though it is the single spiritual, or mystic 
body of Christ, and possesses in this spiritual sense a unity in faith, 
in baptism, and in its head — nevertheless is not unified after the manner 
of a single political congregation ; rather does it contain various king- 
doms and commonwealths not possessed of any political unity binding 
them one with another; therefore, by the force of natural law, there 
exists within the whole community of the Church no one immediate 

1 [This quotation, as given by Suarez, varies slightly from the text of the Decretals— T r ] 

2 [1 e the conclusion that the Pope lacks supreme temporal power, with the corollary that no 
prince is temporally supreme over the whole Church. ( Vide the first paragraph of Sect. 8 above.) 

The first proof of this contention was drawn from the papal decrees themselves (Vide the first 
sentence of Sect. 9 ) — Tr.] 
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and supreme jurisdiction of a temporal and universal nature, extending 
over the Church as a whole; for, on the contrary, there are as many 
supreme temporal jurisdictions as there are separate political com- 
munities which do not form part of one unified political kingdom or 
commonwealth. 

12. Whence we draw the equally evident conclusion that the 
said power does not exist in any ecclesiastical prince, by any human 

. , title through which this natural power might have 

Supreme civil power . *? , * . r ° 

does not pertain to been transferred to such a prince. 

the Pope by human For that title would consist in one of several 
alternatives. It might be a title by election and by 
the consent of the people; an alternative which (as is self-evident) 
cannot be applied to the case under discussion, since it has never come 
to pass that all Christian peoples have of their own volition and by 
their own consent, subjected themselves to one man as their supreme 
temporal prince. Or, it might be a title by just war; and this alter- 
native, too, is clearly inapplicable in the case of an ecclesiastical prince. 

Again, it might be a title by lawful succession; another hypothesis 
which is untenable in the present instance, if we take our stand strictly 
upon human law. For it presupposes the existence of a legitimate title 
and dominion in the predecessor, so that, tracing it back in this fashion, 
we must necessarily come to some person who acquired such dominion 
independently of succession, by some other and earlier human title, 
one which must consist either in the consent of peoples, or else in a 
war that was just from the beginning, or was made just by the tacit 
consent of the subject persons, extending throughout the lawfully 
required period of time; but none of these suppositions is tenable 
in the case of any Pope, of whatsoever period or past age. Or finally, 
the title in question might be founded upon some grant made by 
human agency; and this hypothesis may be answered with very 
nearly the same reasoning as that applied to the hypothesis of title 
by succession. For no one can give that which he does not himself 
possess; and no prince, even of a temporal sort, has ever possessed 
supreme temporal jurisdiction directly over all Christian provinces and 
kingdoms (a point on which I have touched, above) ; therefore, there 
is no person who can have made such a grant to the Church, noi to 
the Pope. 

13. All these observations are, properly speaking, confirmed by 
the canon laws which declare that the Pope possesses a legitimate 
right to, and temporal dominion over the kingdom of Rome — or, as it 
is called, the patrimony of St. Peter — through a grant made by the 
Emperor Constantine, as is evident from various passages in the canon 

law ( Decretum , Pt. I, dist. xcvi, canons xiii and xiv; Sext. Bk. I, tit. vi, ^ 
chap, xvii and Decretum, Pt. II, causa xn, qu. i, can. xv). For these Decretum. 
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passages clearly point to the conclusion that the Pope possesses 
direct temporal jurisdiction only over the kingdom and the states 
pertaining to the patrimony of Peter; a patrimony under which we 
include all temporal dominion now held by the Pope, whether the 
whole patrimony was granted by Constantine, or whether it originated 
with him and was subsequently increased by other kings and princes. 

14. The title based upon positive divine law is yet to be men- 
tioned, a title which could have originated only through the gift of 
Christ the Lord, and which could have persisted only through legiti- 
The same point is mate succession. But no such gift was ever bestowed 
proved in connex- by Christ the Lord; consequently, there can be no 
ion with dmne law. legitimate succession with regard to such temporal 
jurisdiction; and therefore, jurisdiction of the kind in question- does 
not pertain to the Pope by this title. Moreover, the contention that 
Christ did not bestow the said jurisdiction upon the Church is proved, 
first, by the fact that, if He had granted it to any one, He would most 
surely have granted it to Peter (as I assume, for the present, on the 
basis of certain statements to be made below, regarding the primacy 
of the Roman Pontiff) ; but the inference that Christ did not endow 
Peter with that jurisdiction is indicated clearly enough by a passage 

Maii/«i£), xvi. in Matthew (Chap, xvi [, v. 19]), wherein, to the words, '[•*•] whatso- 
ever thou shalt bind [. . . ,J and, ‘whatsoever thou shalt loose [. . . ,]’ 
Christ prefixes the promise: *[...] I will give to thee the keys of the 
kingdom of heaven [. . Therefore, Christ did not promise to Peter 
the keys of the earthly kingdom ; and accordingly, it was spiritual power, 
not direct temporal dominion or jurisdiction, that He promised. 
Consequently, the words which Christ straightway adds, c [. . .] what- 
soever thou shalt bind [. . . ,]’ and, ‘whatsoever thou shalt loose 
should undoubtedly be interpreted in relation to the power which 242 
He had promised under the name of the keys. Similarly, the saying, 
‘Feed my sheep’, should be interpreted in relation to that same 
power, for in these words Christ fulfilled the promise previously made. 

Nor is there any other passage in which Christ has indicated that He 
gave temporal dominion, or a kingdom in the literal sense of the word, 
directly to Peter or to His Church. Nor, indeed, does ecclesiastical 
tradition indicate that He did so; rather, it supports the opposite 
view, as we have seen. Consequently, we cannot know through any 
supernatural channel of the possession of such direct, temporal juris- 
diction by the Pope. And therefore, the attribution of this juris- 
diction to him is unfounded, inasmuch as he cannot possess it save in 
some supernatural manner. 

15. The most acceptable supposition, then, is as follows: Christ 
Himself, in His humanity, did not take for Himself an earthly or 
temporal kingdom with direct, temporal dominion and jurisdiction, 
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such as the emperor or other human princes possess, so that, con- 
sequently, He did not bestow that jurisdiction upon His earthly vicar. 

We base the antecedent [partly] upon what we have already said 
in Pt. m of Tom. I, On the Kingdom of Christ and partly upon a brief 
demonstration of its truth, given here, and drawn from the Scriptural 
comments on the poverty of Christ the Lord. Take, for example, that 
passage in 2 Corinthians (Chap, viii [, v. 9]): ‘[. . .] you know the grace 
of our Lord Jesus Christ, that being rich he became poor, for your 
sakes; that through his poverty you might be rich.’ Accordingly, 
Pope John, when he declares ( Extravagantes Ioannis XXII, Tit. xiv, 
chap, iv) that Christ, despite His poverty, did have dominion over 
some few articles of ordinary use, obviously assumes that He did not 
take for himself dominion over kingdoms, nor over those other posses- 
sions whose ownership constitutes human wealth. Moreover, the same 
meaning was contained in the words of Christ Himself ( Matthew , 
Chap, viii [, v. 20] and Luke, Chap, ix [, v. 58]) : £ [. . .] the son of man 
hath not where to lay his head.’ Again, He spoke {Luke, Chap, xii 
[, vv. 13, 14]) with the same meaning of temporal jurisdiction, when 
to the one petitioning Him, c [. . .] speak to my brother that he divide 
the inheritance with me’, He replied : £ [. . .] Man, who hath appointed 
me judge, or divider, over you ?’ — as if to say that He had not assumed 
these judicial functions nor had He come into the world to exercise 
temporal jurisdiction; even as Ambrose, Theophylact and Euthymius 
have correctly observed. 

16. Moreover, our Lord Himself has confirmed this [interpreta- 
tion], saying (John, Chap, xviii [, v. 36]): £ [. . .] My kingdom is 
not of this world 5 , meaning that it was not temporal and earthly, as 
was the kingdom of Caesar. So this passage is expounded by Cyril 
(on John, Bk. XII, chaps, x et seq), by Chrysostom ( Commentary on 
John , Homily LXXXII), and most excellently, by Augustine who says 
({On the Gos-pel of John,] Tract. CXV [, § 2]): ‘Hear ye, all ye earthly 
kingdoms ! I do not obstruct your dominion in this earth; my kingdom 
is not of this world.’ 

Wherefore, all the Fathers maintain that Christ took for Himself 
a spiritual kingdom which was in no way incompatible with true 
poverty. So it is that, in the Old Testament (Z achanas. Chap, ix 
[, v. 9]), it is predicted that there will come a Saviour, Who will be a 
king, and poor; a prophecy which the New Testament ( Matthew , 
Chap, xxi [, vv. 4 and 5]; and John, Chap, xxii [Chap, xii, vv. 14 and 
15]) declares to have been fulfilled in Christ. 

In the Psalms (ii[,v. 6]), also, it is saidofHim: ‘But I am appointed 
king by him over Sion, his holy mountain, 5 to which is straightway 

1 [Referring to Su&rez’s work, De Verio Incarmlo, Pt. Ill, disp, xlvm, § 2, which is not included 
in these Selections.— Tr.] 
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added the phrase: ‘preaching his commandment, 5 in order to indicate 
that this kingdom is spiritual, not earthly. Thus Augustine (On the Gospel 
of John, Tract. CXV, § 2) asserted that the mountain oyer which Christ 
was appointed king, was not of this world; ‘for the believers in Christ, 
who constitute His kingdom, are not of this world 5 . 1 Hilary, too, has 
declared that this kingdom is not the earthly, but the heavenly Jeru- 
salem. Moreover, the angel in like manner foretold [Luke, Chap, i, v. 32] 
concerning Christ: ‘[. , .] the Lord God shall give unto him the throne 
of David his father,’ straightway adding [vv. 32 and 33]: ‘and he shall 
reign in the house of Jacob forever. And of his kingdom there shall be 
no end 5 ; for it was to be not a temporal, but a spiritual kingdom, a fact 
which has been noted by Epiphanius ( Fananum Adversus LXXX 
Haereses, XXIX) and also by Jerome (on Jeremies, Chap, xxii 
[, vv. 29, 30] and Z acharias, Chap, vi [, vv. 9 ei seq.]). The reason for 
this fact is that the temporal kingdom was not necessary to Christ for 
His honour and majesty, while it was expedient, as an example to us and 
for our redemption, that He should not take that kingdom for himself. 

17. Thus, on the basis of our foregoing remarks, it is easy to 
a „ prove the truth of our first conclusion, 2 namely, that 
Lhnst did not confer upon His vicar, a power which 
He did not Himself assume. 

It will be objected that Christ, although He possessed no tem- 
poral kingdom of a perishable and imperfect sort, nevertheless did 
possess in His humanity, by the grace of [His] union [with the God- 
head], a superior dominion, through which He could have used at will 
all temporal things or kingdoms whatsoever, so that, furthermore, 

He could have availed Himself of that dominion to bestow temporal 
kingdoms and a direct temporal jurisdiction upon His vicar. 

We reply that we do not deny that He could have done so, even as 
The solution. a ^ so cou ^ have assumed [such kingly power and 

jurisdiction] for Himself; but we infer that He did not 
bestow [this gift], since He did not assume for Himself this [temporal 
kingship and] since He left behind Him on earth only His vicar for that 
kingdom which He did in actual fact assume for Himself; a kingdom 243 
which is spiritual, as we have shown, and which, indeed, attains its per- 
fect consummation in glory, yet has its beginning in this world, in the 
Church militant. Moreover, inasmuch as Christ Himself held perfect 
spiritual power without direct temporal jurisdiction, it was likewise 
possible for Him to impart to His vicar a spiritual jurisdiction that 


' /TT ls a £ T? iat T tatm of our text (qma credmles m Christum qui nmlregnum eius, non 
sunt de hocmimio), italicized to indicate that the words are a direct quotation from Augustine The 
passagein Au^stine which is evidently referred to, however, reads as follows in the Pahologia Latina 
ot Migne, Vol XXXV, col. 1939; (3wcd est emm ejus regnum nisi credenles in sum, quibus dint, De mundo 
non eshs, sicut et ego non sum de mundo! (For of what does His kingdom consist, if not of those who 
heheve m Him, to whom He saith • ‘Ye are not of this world, even as I am not of the world ? Tr ] 
l vw the hist paragraph of Section 15 supra, p. 676,— Tr ] 
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was perfect — that is to sap, sufficient — unaccompanied bp anp other 
jurisdiction of a directlp temporal nature. And finally, just as it was 
expedient that Christ Himself should not assume temporal jurisdiction, 
so also was it fitting that he should refrain from communicating such 
jurisdiction to His vicar, lest He should disturb the kings of the earth, 
or should seem to mingle the spiritual with the secular. 

18. Thus we draw our final proof from reasoning, as follows: 
temporal dominion with direct jurisdiction of a civil nature over the 
whole Church was not necessarp for the spiritual government of the 
Church, as is self-evident, nor was it even of use for that same purpose; 
on the contrarp, it might rather have proved to be a grave impediment; 
and therefore, it is improbable that such jurisdiction was granted 
bp Christ. 

The truth of the minor premiss is proved, first, bp the fact that 
temporal government differs widelp from spiritual government, and 
involves men in worldlp affairs, which are a powerful factor in diverting 
mankind from spiritual matters, wherefore Paul has declared (2 1 Ti- 
mothy , Chap, ii [, v. 4]) : ‘No man, being a soldier to God, entangleth 
himself with secular businesses [. . .].’ Consequently, it is incredible 
that Christ the Lord should have united these two supreme and 
universal forms of power in one supreme pontiff of the Church, in- 
asmuch as it is morallp impossible that one man should be able to 
support the burden of universal government in both of these forms. 

19. The objection will be made that, according to such reasoning, 
neither the Pope nor any other bishop can or should 
be at the same time a temporal prince. 

We reply, first of all, that it is true that Christ the Lord did not 
establish such [a twofold principate], nor order its 
establishment, neither did He bestow a temporal 
principate upon anp of His ministers, or pastors. This point is proved 
bp the foregoing discussion, and confirmed bp our remarks concerning 
the kingly rule of Christ the Lord; [namely,] that He assumed no tem- 
poral principate, nor secular power of j udgment, whether over the whole 
world or over some portion thereof, so that, furthermore, that principate 
and power were not imparted bp Him to anp of His bishops or vicars. 
Accordingly, the words which Christ Himself uttered [Luke, Chap, xii, 
v. 14] concerning Himself, ‘[. . .] who hath appointed me judge [. . .] 
over you?’ are also applicable to every bishop. St. Bernard, too 
( De Consideratione ad Eugemum, Bk. I, chap, vi and Bk. II, chap, vi), 
proves this same point bp means of other testimonies and a lengthy 
discussion. 

We must add, however, that Christ did not forbid that a Pope 
or bishop should be at the same time a temporal lord. For no prohibi- 
tion to this effect can be found, a fact on which we have already 
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touched and which will be made still more evident by our later 
remarks; nor is it to be inferred from the line of reasoning propounded 
above, inasmuch as it is not in itself an evil that one and the same 
person should be an ecclesiastical pastor and a temporal prince. On 
the contrary, even though a temporal charge that is excessive in its 
demands and of a universal character is not properly compatible with 
spiritual cares, a temporal principate of a limited nature may neverthe- 
less be not only permissible but even expedient for the conservation 
of the Church’s majesty and authority, for necessary expenses and for 
Sat, I.vi.xvii. similar good ends, as the Sext. rightly declares (Bk. I, tit. vi, chap. xvii). 

Therefore, Christ the Lord did not forbid this [combination of 
powers], but left the matter to human management, regulated by right 
reason and taking into account the requirements of [varying] times. 

20. A different reply may be made, however, to the argument 
adduced above; [namely, the reply] that the said argument proves 
merely that the exercise 1 of both forms of universal 
secon soution. j ur j S( j j on should not have been entrusted to the same 

person at one and the same time, but that it was nevertheless possible 
for the twofold jurisdiction to be granted in a primary sense to the 
Pope, as it has indeed been granted, subject to the law and condition 
that he shall ordinarily exercise the spiritual jurisdiction directly, 
and the temporal, through other persons. 

But this reply may, in its turn, be easily attacked; not only on 
the ground that such primary jurisdiction cannot, by any title, nor 
in any convincing manner, be shown to exist (a point which has 
already been proved ), 2 but also on the ground that 
e rep y is re u e . ^ S aid jurisdiction would be either irrelevant or 
extremely odious. 

For, from one standpoint , 3 he who holds this jurisdiction must 
never make direct use of it in his own person, and thus such juris- 
diction will be idle and useless, since it will never be possible for any 
one to exercise it through the agency of others, until he has first 
exercised it in his own person, when delegating it, at least, or com- 
mitting it to another’s charge as ordinary [, that is to say, official] 
jurisdiction. If, on the other hand, it is contended that the juris- 
diction in question has indeed been granted to him to be used in this 
particular manner, I shall furthermore inquire whether the Pope, in 
committing such jurisdiction, for example, to another, altogether 
renounces his own share therein, divesting himself completely of all 
charge over it; or whether his commission of that jurisdiction is such 
that he nevertheless retains his temporal superiority, together with 

1 [The italics are not in the Latin.— T e.] 

1 [Supia, this Chapter, pp 672 el seq — Tit ] 

3 [Simply Aut emm, m the Latin, the correlative of Aut apparently being vero (on the other hand), 
in the following sentence. — T r.] 
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the power to revoke or at least to limit the charge committed, or 
even the power to correct or amend at will the acts performed as a 
part of that charge. 

If the primary jurisdiction in question be conceived of in accor- 
dance with the former alternative, it is barren and useless. For of what 
avail is it, that the Pope should possess that power in a primary sense, 
if he has of necessity been obliged to bestow it upon others, to be 
exercised by them, and if, having thus bestowed it, he is no longer 
244 able to act as a superior within that [temporal] order ? On the con- 
trary, it even follows that he no longer possesses the said power, and 
is merely represented as having possessed it at one time, in order that 
its derivation in the case of secular princes may be attributed to the 
Pope, a claim which is regarded as replete with envy and exceedingly 
odious ; and which, for the rest, is both futile and groundless. 

21 . If, on the other hand, the power in question is to be conceived 
of, in accordance with the second alternative, as existing in a primary 
sense in that it may issue as action at any time that is pleasing, or at 
any time that is opportune, then the hatred and envy involved will 
be greater still. For [, in the light of such an hypothesis,] temporal 
princes will no longer be sovereign rulers; the words of the poet 
Sedulius — accepted by the Church and widely celebrated — will be 
false: ‘The Giver of heavenly kingdoms, does not seize upon perishable 
things;’ 1 and the Pope will be able to destroy or transfer temporal 
kingdoms at his own pleasure, and to arrogate to himself at will the 
function of judging and dispensing in temporal matters, as well as 
other, similar functions, and he will be able to do so validly, at least. 
For though such action [on the part of the Pope] might perhaps be 
undesirable, owing to the resulting disturbance of the [temporal] 
order, the completed action would nevertheless be valid, since it 
would be derived from that supreme jurisdiction on which the inferior 
depends. And such a situation would not only be odious and capable 
of disturbing (not without cause) the minds of kings, but is, moreover, 
essentially inconceivable, being opposed to the universal peace of the 
Church and to her universal and unbroken custom. 

Consequently, even those jurists who hold that the Pope does 
have supreme temporal jurisdiction, do not admit this hypothesis. 
On the contrary, they absolutely deny, in the case of many acts of 
temporal jurisdiction, that the Pope is able, outside the bounds of his 
own temporal domain, to exercise these temporal functions in such 
a way that his action is even valid. This is the common opinion, for 
example, of the Doctors, m their commentaries on the Decretals 
(Bk. IV, tit. xvii, chap. xiii). 

1 [These are words from the hymn used at Vespers of the Epiphany, beginning Crudehs Herodes . — 
Reviser.] 

!i69 74 is 
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And finally, if the Pope did thus possess a primary temporal 
jurisdiction over the whole Church, he would be obliged to exercise 
solicitude for the proper temporal government of all the kingdoms of 
the Church, no less than for the spiritual government of all her 
episcopates, since in due proportion the same reason and the same 
obligation exist [with respect to both charges]; and consequently, the 
argument adduced above holds good, that is to say, the argument 
that this twofold universal care is excessive, practically speaking, for 
human strength and human capacity, and is entirely contrary to 
reason and to custom. 

22. Of the basic arguments for the contrary opinion, the first and 
The bases of the the second apply only with regard to the indirect 
contrary opinion power [of the Pope]; and, assuredly, many of the 
are destroyed. authors cited in defence of that opinion are referring 
solely to this same superior power, as we shall explain at the end of 
the present Book. 1 

The third basis, on the other hand, is derived from a false prin- 
ciple, since Christ the Lord did not assume temporal dominion for 
Himself, as has been pointed out. 2 

The fourth basic argument is likewise faulty. For the Church is not 
a single temporal commonwealth, as it is a spiritual commonwealth, 
and it therefore requires, not one directly supreme temporal power, 
but a single spiritual [sovereignty], extending in its application to 
temporal affairs, as we shall learn below. 3 

1 [Not included in these Selections.—' TR.] 

1 [Supra, p 676, § 15, this Chapter. — T r ] 

3 [Chap vi of Bt. Ill, not included in these Selections. — Tr.] 
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CHAPTER XXIII 

THE POPE MAY USE COERCIVE POWER AGAINST KINGS, EVEN TO THE 
POINT OF DEPOSING THEM FROM THEIR THRONES, IF THERE BE 
A VALID CAUSE 

1. This, as I have said, is the very heart and the chief point of 
the present controversy. 

For King James, who denies the existence of papal jurisdiction 
_. . , . , . over the whole Church and, in particular, over kings, 

the controversy is m truth not greatly troubled with regard to [papal] 
Kmg of directive power. He is, on the other hand, anxious 
and fearful as to the coercive power of the Pope, and 
especially as to that phase of it which extends to confiscation of his 
kingdom, since, by persisting in his error, James causes himself to 
doubt his own security upon his throne, if it should be believed by his 
subjects that the said power does reside in the Pope. 

Accordingly, in order that he may be free to persist in his blind- 
ness, he desires to deprive the Church of Christ of every remedy against 
heretical princes. The same stratagem was devised before him, by 
Marsilio of Padua and other enemies of the Church. 

But the contrary opinion is supported by all the Catholic Doctors 
whom I have mentioned above, and whom Bellarmine (in the recent 
treatise already noted, [Tract. DePotestate Summi Pontijicis ]) cites more 
fully. Nor is this contrary opinion less certainly true than the other 
statements already made. Indeed, if the latter are carefully weighed, 
it will not be difficult to refute the error that has been propounded 
and to defend, moreover, the Catholic truth that is confirmed by 
custom, by authority and by reason. 

2. For, in the first place, it clearly follows from what has been 

, said above,' that there does reside in the Pope coercive 

Coercive power over . . , t 

wicked kings does power over temporal princes who are incorrigibly 
mdeed reside m the wicked, and especially over schismatics and stubborn 
heretics. 

He must possess this coercive weapon because directive force is 
This assertion is inefficacious without coercive force, as Aristotle points 
proved first by a out ( Nicomachean Ethics, Bk. X, chap, ix [, §12]); 
logical process. s0 t h at •£ t h e p 0 p e has directive power over temporal 

princes, he necessarily has coercive power also, in cases where they 
have been unwilling to obey the just direction laid down by laws or 
precepts. 

The truth of the inference is proved as follows: those things 
which are from God, are well ordered and perfectly appointed; and 

1 [Bk. Ill, chap xxn of Defensio Ftdei Calhohcae, which is not included in these Selections. — Tr.] 
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therefore, if God has endowed the Pope with directive power, He will 
have endowed him with coercive power, inasmuch as any different 
system would be imperfect and ineffectual. Accordingly, the theo- 
logians, by reasoning to the contrary, maintain that the Church has 
not the power to prescribe acts of a strictly internal 
prescribe acts of a nature, since it is not possible to pass judgment 
stnctiy internal regarding such acts, nor, consequently, to impose 
penalties for them, a process which pertains to 
coercive power. This is the opinion laid down by St. Thomas (I.-II, 
qu. 91, art. 4 and qu. 100, art. 9). And therefore, conversely, since the 
Pope is able, by his command, to direct temporal power efficaciously in 
its own sphere of action, he is also able to coerce and to punish those 
princes who disobey his just commands. 

3. The foregoing logical argument is doubtless sufficient. How- 
This view is sup- ever > inasmuch as our opponents demand [further 
ported by the Scrip- proof, from] the Scriptures, we are also able to draw 
a clear confirmation of this truth from Scriptural 


tures. 


sources. 

For Paul, — having first spoken ( 2 Corinthians, Chap, x [, v. 4]) as 
follows : ‘[. . .] the weapons of our warfare are not carnal, but mighty 
to God unto the pulling down of fortifications [. . .]’ — subsequently 
adds [ibid., v. 6]: ‘[. . .] having in readiness to revenge all disobedience 
[. . and again, [Hid., v. 8]: ‘For if also I should boast somewhat 
more of our power, which the Lord hath given ,us unto edification, 
and not for your destruction, I should not be ashamed.’ In these 
words, indeed, the Apostle clearly maintained that he had received 
from God the power to avenge and punish all disobedience on the 
part of any Christian whatsoever, in so far as such vengeance and 
punishment might be needful for the edification and welfare of the 
Church. But the power to avenge or punish is a coercive power, as is 
self-evident. Wherefore, Chrysostom has spoken in this connection 
(on Second Corinthians, Chap, x = Homily XXII) as follows : ‘We have 
received the power to this end, namely, that we may edify. But if any 
man shall oppose It and struggle against it, being so disposed that 
he can in nowise be cured by reasoning, then only let us have recourse 
to yet another power by means of which we shall overthrow and 
destroy him.’ Theophylact also expounds [the words of the Apostle], 
thus : ‘We have in readiness punishment and vengeance [. . .] To be 
sure, I have received it (namely, the power in question) principally 
for the purpose of edification, but if any man proves to be incorrigible, 
we shall resort to destructive force. [. . .] If I should wish (continues 334 
Theophylact) to boast because God hath endowed me more amply, 
to this end chiefly, that I may have the power to do good, and even 
if I am forced to inflict punishment as well, I shall not be ashamed; 
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that is to say, I shall not be conducting myself arrogantly nor men- 
daciously.’ Moreover, a similar literal exposition of the passage from 
2 Corinthians is offered by Theodoret and others, from among the Theodoret. 
Greek Fathers, and from among the Latin Fathers, by Anselm, 1 Anselm. 
Cajetan (on that text) and Augustine ( Letters , 1 = clxxxv, Chap. vi, Cajetan. 
Migne ed.) where he avails himself of this testimony [on the part of Augustme - 
Paul], in order to prove that the Church has power to coerce heretics, 
by means of punishment, to a recovery of their own sanity. 

4. Paul referred symbolically, under the term 'rod’, to this same 
power of punishment, when he said (1 Corinthians , Chap, iv [, v. 21]): 1 Connilmns, 


Psalms, ii. 

of iron,’ and other, similar passages [The Apocalypse , Chap, ii, v. 27 
and Chap, xix, v. 15], and the Twenty-second Psalm 2 [, v. 4]: '[. . .] Psalms, xxa. 
Thy rod and thy staff, they have comforted me.’ Such is the interpre- 
tation offered by Jerome (in his commentary on Zachanas, Chap, i); Jerome, 
and he expresses the same opinion with regard to the words of Paul 
already quoted (To the Galatians, Chap. vi). A clearer exposition still, 
is given by Augustine (Contra Epistolam Parmeniani , Bk. Ill, chap, i Augustine. 

[, no. 3]), who says: 'Now it is apparent that he is speaking of punish- 
ment, to which he refers under the term “rod”.’ And Ambrose, Ambrose, 
too, has written (Letters, xviii, To the Sister of Mauellus [Letter xli, 

Migne, P.L., xvi, col. mi: Prater Sorori ]): ‘He whom the rod has 
barred from participation in the divine sacraments has by clemency 
been restored, to that participation.’ The same writer elsewhere (De 
Poenitentia, Bk. I, chap, xii [chap, xiiij) declares: ‘The denunciation 
of fornication, the indictment against incest, the censuring of swollen 
passion, and finally, the condemnation of the guilty person — these 
indicate the meaning of the phrase “to come under the rod”.’ The 
view taken by Gregory (Letters, Bk. I, epist. iv [epist. xxv]), and that 
of Teitullian (On Chastity, Chap, xiv) are similar, as are the views 
expressed on the same passage by other commentators whose names 
I shall omit. 

5. Nor do I see what answer can be given in the light of the 
passages above cited; unless, perchance, it is argued either that Paul 
is addressing the common people of the Church, who are subject to 
him, and is not addressing kings, who are his superiors; or else that 
he is referring to a power bestowed specifically upon himself and not 
affording a permissible basis for conclusions as to the ordinary govern- 
ment of the Church. 


Coercive power is [What] will you ? shall I come to you with a rod 
symbolized in the [. . .],’ in accordance with the words of Scripture 
Scriptures by a rod. fp sa i ms , p r v. 9]) : ‘Thou shalt rule them with a rod 


1 [The Commentary on the Epistles of St. Paul by I-Ierveus Burdigolensis Monachus [Migne, P L,, 
clx'txi] was attributed to St. Anselm — REVISER ] 

1 [The Twenty-second of the Douay version of the Bible, but the Twenty-third of the King James 
version — Tr j 
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Matthew, xviu. 


Either answer, however, would be futile. For why should Paul’s 

The ar ments of worc ^ s not a PPV t0 Christian kings who are both dis- 
til opponents 3 of obedient and obstinate? Was it, forsooth, because 
futed pmi ° n are re " t ^ iere were no kings within the Church at the time 
1U ; d ' [when he wrote] ? But it is possible that at that time 

there were no Englishmen either, within the Church; and do those 
words consequently have no application to any Englishman ? Perhaps 
the reason is that kings are superior in temporal power and dignity ? 
But this fact does not prevent them from being subject to the yoke 
of Christ and to the power of the Church, as we have shown them to be. 
Therefore, if the power in question is a coercive power over wicked 
Christians, in accordance with the testimony of Paul, it is also a 
punitive power over Christian kings. And if the King of England 
boasts that he is exempt therefrom, let him either confess that he is 
not a Christian or else let him give proof of a divine .privilege and an 
exemption granted by the word of God; for otherwise, he loses his 
cause from the standpoint of justice, though he may sustain his position 
in actual fact. Moreover, even though this power possessed by Paul 
may have passed away with him in so far as it was related to his person 
and his apostolic dignity, it does not follow that this same power rested 
only temporarily in the Church; for it was lodged in Peter in a more 
perfect manner, by ordinary law, with the purpose of transmitting it, 
since such power was necessary (as has been demonstrated above) 1 in 
order to discharge the task of feeding [Christ’s sheep] and to govern 
the Church fittingly. 

6. Finally, our position is confirmed by the power of binding and 
loosing, which was granted especially to Peter; for the power to bind 
includes also coercive and punitive power. 

The power of bind- And if our opponents deny this confirmatory 
ing includes coer- argument, they will be obliged to point out the 
cive power. . exception, inasmuch as Christ spoke in universal 

terms, saying [Matthew, Chap, xvi, v. 19]: c [. . .] whatsoever thou 
shalt bind [. . .]’. Moreover, Christ Himself so interpreted that power; 
for after saying ( Matthew , Chap, xviii [, v. 17]) : ‘[. . . And] if he will not 
hear the church, [. . .] let him be to thee as the heathen and publican,’ 2 
He added [v. 18]: ‘[. . .] whatsoever you shall bind upon earth, 
shall be bound also in heaven [. . .]’. It is as if Christ had said: If he 
will not obey the Church when she binds [him], let him be to thee as 
the heathen, since the Church shall not lack a power to bind, so effica- 
cious that whatsoever she binds, shall be adjudged bound even in 
heaven. Accordingly, the Church has always understood from this 
passage [in Matthew ] (though Calvin and his followers distort its 


1 [Supra, p 670 j Defensto Ftdet Calholtcae, Bk III, chap v, § 5 . — Tr,] 

2 [This quotation, as given by Sudrez, varies slightly from the Vulgate.— T r ] 
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meaning, as they distort that of other passages) that there resides in 
her pastors the power to coerce — through the censure of excommunica- 
tion, at least, which is a spiritual penalty. 

The words of Paul (1 Corinthians, Chap, v) afford sufficient 
evidence that this practice of excommunication was customary within 
_ . , the Church in apostolic times ; while the fact that this 

was practised even same practice was preserved m an enduring tradition 
A osties' me ° f the atteste d by ad the laws and Councils [of the Church], 

' all the decrees of the Popes, all the writings of the 
Holy Fathers, and, finally, all [ecclesiastical] histories; so that it would 
be superfluous to cite [each of] these authorities [individually]. 

However, it should be noted that Paul shows this form of coercion 

to be especially necessary against heretics, when he says ( T itus , Chap, iii Titus, iii. 

[, v. I o]) : ‘A man that is a heretic, after the first and second admoni- 
tion, 1 avoid. 3 The same necessity is indicated by the words of 
i John , Chap, ii [2 St. John , Chap, i, v. 10]): £ [. . .] nor say to him, M St John,u. 
God speed you. 3 

7. One point only — a point which is of the greatest importance 
335 to our contention — I shall not pass over, namely, the fact that the 
The Popes-have quite P°P es have most certainly made frequent use of the 

frequently availed said form of censure when opposing emperors and 
themselves of the p; 
above-mentioned Kln 6 Sl 

censure, against For Innocent I excommunicated Arcadius and innocent 3 
kings and emperors. g u q ox ] a) because of the crimes committed against 
St. Chrysostom, as is clear from the last of Innocent’s epistles {Letteis, 
xiv), and also from the statement of Nicephorus Callistus (BL XIII, Nicephorus 
chap, xxxiv). Moreover, Gregory VII ( Registrum , BL VIII, epist. xxi) g^goty Vn 
records the same event. Gregory II bound the Emperor Leo and Gregory 11. 
those who followed him in his iconoclasm, by a synodical anathema, 
a fact recorded by Baronius ([ Annales Ecclesiastici a Christo Nato ad Baromus 
Annum 1198,] Anno 726, no. 24), on the authority of Zonaras and 
others. The same anathema was later confirmed by Gregory III, as 
Platma relates. Moreover, Gregory VII excommunicated the Emperor 
Henry IV, m the Roman Synod [\ii], after repeated admonitions, a 
fact recorded 111 Gregory’s Letteis (BL III, epists v and x). This 
sentence of excommunication, confirmed by succeeding Popes and 
by the Councils, was learnedly defended by Cardinal Bellarmme Bellarmine, 

(1 Contra Barclaium , Chap, ix). 2 The same Gregory \’II, in another Gregory 
Roman Council, bound with the chain of excommunication [incurred] 
ipso facto — as is brought out m another book of the Letters (Bk. VII, 
after epist. xiv) — the emperors, kings, and other temporal princes who 

1 [Our Latin text lias correcliontm (correction, or improvement) which maj be a misprint lot comp- 
iiotum (reproof), the term used m the Vulgate — Tr ] 

2 [Ti attains de PoUslale Summt Pontifias in Rebus Temportilibus adversus Gnliehimm Bardauim 
Reviser ] 

1560 74 
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were usurping the powers of the investiture of bishoprics and other 
ecclesiastical dignities. And this same Pope, according to Baronius 
(Annales, Anno 1079, no. 40), laid an interdict upon Poland, because of 
the most grievous crime committed by her King, in slaying St. Stanislas. 
Again, Alexander III excommunicated the Emperor Frederick I, 
an incident related by Platina in his account of Alexander III [ De Fitis 
Summorum Pontificum Omnium ], where he also records many other 
evidences of this supreme power on the part of the Pope. Later, 
Innocent III, as Platina says (in his biographical account of that Pope), 
‘branded the Emperor Otto V with an anathema.’ The Sext (Bk. II, 
tit. xiv, chap, ii) informs us that Gregory IX excommunicated the 
Emperor Frederick II. And, finally, John XXII excommunicated 
Louis of Bavaria, the interloping Emperor, as Albertus Pighius recounts 
at length ( De Visibilia Monarchia, [in Hierarchies Ecclesiastics Assertio, 
Bk. V, chap. xiv]). 

Moreover, the power in question was assumed to exist in the 
Church, by the Lateran Council held under Innocent III, when that 
Council ordered (Chap, iii) that the secular powers, whatsoever the 
offices they filled, should be compelled by an ecclesiastical censure — if 
necessity demanded such a course — to take a public oath as defenders 
of the faith, &c. This imposition of censures in a form embracing 
kings and emperors occurs with great frequency and is a rather ancient 
device, not one newly resorted to, since mention thereof is found in 
a privilege granted by Gregory I to the Monastery of St. Medardus, 
as we learn from a postscript to the letters of Gregory. 1 This passage 
in his letters is also referred to, by another Gregory (the Seventh) 
who derives from it the same argument ( Registrum , Bk. VIII, epist. 
xxi, Ad Henmannum). 

8. Furthermore, the Emperor Basil confessed that the said power 
over emperors resided in the Pope, when he said (Eighth Synod, 
action 6 [in Mansi, Consilia, xvi, col. 93]) : Tope Nicholas, and the Holy 
Roman Church, have pronounced an anathema against those who 
resist a decree and sentence of this kind. Moreover, we, being long 
since aware of this and fearing the promulgation of a decree of 
anathema, have deemed it necessary to comply with the synodical 
judgment of the Roman Church.’ The same power was recognized 
by Philip I, King of France, who having been excommunicated by 
Urban II was later restored [to membership in the Church] by Paschal 
and sent to Rome, moreover, for absolution, as we read in [the Annales 
[of Baronius (An. 1100 [, no. 19] and 1101 [, no. 7]). King Louis of 
France likewise acknowledged this power, when he wrote to Alex- 
ander III earnestly importuning him to exercise his authority against 

1 [Tile postscript is an appendix to the tellers of Pope Gregory I [Migne, Palrologia Laima, Vol. 
lwvii, col 1328] —Reviser.] 
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the King of England because of the death of St. Thomas of Canterbury. 
Nor did Henry himself, the King of England, dare to resist, for he 
humbly submitted to the penance imposed upon him by the Pope, as 
Platma relates. Peter of Blois ( Letters , cxlv) records a similar instance, 
in connexion with Queen Eleanor of England, who, in seeking to 
defend herself and her son (the latter being unjustly held in prison 
by the King of France), requested the aid of the Pope and the drawing 
of the spiritual sword against that king. And finally, the existence of 
such papal power was acknowledged by the King of England, who 
accused the King of France before Innocent III in order that [the 
Pope] might reprove the accused 1 and [even] excommunicate him if 
he would not hearken to the papal admonition. 2 This is the inference 
which we draw from a passage in the Decretals (Bk. II, tit. 1, chap, xiii), 
in which the Pope speaks as follows: ‘We do not undertake to judge 
as to the fief. 5 And later \ibidl\-. ‘But we do undertake to pass 
judgment concerning sin, the censuring of which indubitably pertains 
to us, a censorship which we can and should exercise against any person 
whatsoever. 5 And, in accordance [with this same principle of papal 
power], Innocent III — so Matthew Paris relates ([Histona Maior,] 
Anno 1204 [Anno 1209]) — excommunicated King John of England 
and interdicted his kingdom. 

9. Wherefore, they say that Marsilio of Padua himself has not 
dared deny that the Pope has power to coerce princes and kings, 

336 especially those who are heretical, by ecclesiastical censures of ex- 
communication, or even of interdict. Marsilio did, however, deny 
the Pope’s power to proceed further than this, against such rulers. 
King James, too, in defending his exaction of the oath of allegiance, 
would seem to resist the power of excommunication less vehemently 
than he does that of temporal punishment. Thus he bases his defence 
of the oath chiefly upon the ground that he thereby compels his sub- 
jects, not to abjure the papal power of excommunicating kings, but 
simply to deprive the Pope of kingly dominion and power. For King 
James holds, as he declares in his Preamble 3 * (p. 12): ‘On no lawful 
ground has the Pope acquired the right to depose kings. And this 
unjust usurpation and secular violence (so James describes it) on the 
part of the Popes, greatly exceeds the power of excommunication, 
which is a spiritual censure. 5 From these words it is sufficiently 
evident that the King does not oppose the spiritual censure to the 
same degree as he does temporal coercion. 

10. Accordingly, it remains for us to press still further our 

1 [Simply eum in the Latin. — T r.] 

2 tpsum in the Latin — Tr ] 

3 1 e a preamble, as King James himself designated it, to his Apologie jor the Oath of Allegiance, 

Thefull title of the preamble is ‘A Premonition to all most Mightie Monarches, Kings, Free Princes and 

States of Christendom’ — Tr ] 
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argument against him, against Marsilio, and against other persons, 

I, „ demonstrated >>7 demonstrating that this same papal power map 
that the Pope has extend to the coercion of Icings by means o± temporal 
t e°m p o raik i ngsfe ve n punishments, and deposition from their thrones, if 
with temporal necessity so demands. 

punishments. This demonstration can be satisfactorily accom- 

plished on the basis of Scriptural passages already cited, 1 and by 
practically the same process of reasoning. For Christ the Lord gave to 
Peter and his successors the power to correct all Christians, even kings, 
and, consequently, the power to coerce and punish them when they are 
disobedient and incorrigible. Nor did He limit this to the authority for 
imposing ecclesiastical censures. Therefore the said power cannot be 
limited by us nor by any prince within the Church; rather does it 
pertain to the Pope of Rome to decide and prescribe the fitting 
punishment for the occasion or necessity that may arise 

We have already given sufficient proof of the first proposition. 
And the second we can prove by means of Christ’s words (which we 
have quoted many times), if they are correctly interpreted; for His 
admonition [John, Chap, xxi, v. 17], ‘[. . .] Feed my sheep,’ is not 
limited, and accordingly, since the term ‘feed’ ( pascendum ) embraces 
even coercive power, which must necessarily reside in every pastor, 
the said power is not restricted to the imposition of censures, but rather 
remains to be shaped through prudence and equitable justice into 
some [appropriate] form of punishment or coercion. For every shepherd 
has power to coerce his sheep, not [simply] in some predetermined 
manner, but in accordance with what may be suitable and expedient 
for those sheep 

1 1 . Moreover, we draw the same inference from these other words 
uttered by Christ [Matthew, Chap, xvi, v. 19]: ‘[. . .] whatsoever thou 
shalt bind [. , .]’, inasmuch as this phrase, too, is of a general and 
indefinite nature. 

And if it be contended that a later passage ( Matthew , Chap, xviii 
[, v. 18]) interprets the same phrase and limits its connotations to 
the binding force of censures, we shall reply that the latter passage 
A way of escape d° es indeed declare that this general power to bind 
frorn[Sudrez’s] con- includes the bond of excommunication, but that it 
c usionis precluded. ^ oeg not the said power to the sole imposition 

of this penalty. Our reply is based partly on the fact that no such 
limitation is found in that context; and partly on the fact that forms 
of censure other than excommunication — such as interdicts, sus- 
pensions, and additional penalties of a similar ecclesiastical nature — 
tall under the power in question, even though the passage cited makes 
mention only of excommunication. Furthermore, the bond of precept 

1 [Su/w a, pp, 685-7, §§ 2-3 this Chapter. — T r.] 
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and of law is also included under that same power; and by the very 
force of these terms, such power, viewed as directive, is not limited to 
a specific form of direction by personal precept or by fixed law that 
is binding in this or that particular way, but, on the contrary, em- 
braces all fitting direction, in an unrestricted manner. Therefore, the 
same conclusion applies to this power in its coercive aspect. And so 
it is that the existence of such power is deduced from the passage in 
question by Innocent IV and the Council of Lyons (in Sext, Bk. II, 
tit. xiv, chap. 11). 

12 . Moreover, Bede shows (on Luke, Bk. Ill, chap, xl ) 1 that [the 
exercise of] that power is exemplified in the act of Peter, at whose 
The same conciu- re huke Ananias and his wife fell dead, Bede asserts 
sion is drawn from that they perished as the result of the words spoken 
the act of st. Peter. ^ ^ Apostle p e t erj because it was expedient, even 
in [the days recorded by] the New Testament, that such punishments 
should be inflicted occasionally, though with comparative infrequency, 
for the correction of persons other [than those punished]. Again, 
there is a statement ascribed to Augustine (De Mirabilihus Sacrae 
Scripturae, Bk. Ill, last chapter [chap, xvii]) to the effect that this 
punishment was imposed ‘in order to demonstrate the weightiness 
of Apostolic authority and the gravity of the sin, [. . .] and also to the 
end that others might be admonished by the example afforded.’ 
Gregory, when treating {Letters, Bk. I, epist. xxiv [epist. xxv]) of the 
office of pastor, 'and of the benignity, strictness, and zeal for justice 
demanded by that office, adduces Peter [still] more clearly as an 
example, saying: ‘For so it is, to be sure, that Peter, who was prince 
over the holy Church by divine authority, refused to be venerated 
excessively by the just man, Cornelius; yet when he perceived the 
guilt of Ananias and Saphira, he straightway showed how extensive 
was the power by which he had been exalted above other men; for 
by his very utterance, he struck at their life, seeking it out and finding 
it with the sword of the spirit, and thus confirmed his supreme power 

337 in the Church, as the enemy of sin.’ Consequently, though this act 
may have been of an extraordinary nature and performed under the 
special inspiration and by virtue of the Holy Spirit, nevertheless, as 
Gregory declares in a subsequent passage: ‘The zeal of vengeance 
revealed the force of power.’ 

13. Moreover, Paul points out the existence of this same power, 

A further confirms * n F* rst epistle to the Corinthians (Chap, v [, v. 5]), 
tion of this condu- when he has not only excommunicated the fornicator, 
oTpaui™ the W ° rdS ^ as a ^ S0 'd e li vere d him [. . .] to Satan for the 

destruction of the flesh, that the spirit may be saved 
in the day of [our] Lord [Jesus Christ],’ For the use of the phrase, 

1 [Bede, On the Acts of the Apostles, Chap, v.— R eviser ] 
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‘for the destruction of the flesh’, clearly indicates that the culprit 
was punished with vexation of the flesh, in addition to the spiritual 
censure, and was forced to do penance in order that his soul might be 
saved. It is thus that Chrysostom explains the passage cited (in 
Orations , XV [Homily XV], on First Corinthians, v. 5, on that text), 
saying that the fornicator was delivered to an evil spirit for the destruc- 
tion of the flesh, as was Job (though not for the same cause), in order 
— says Chrysostom — that ‘[this demon] might scourge him with a 
hurtful ulcer or with some other disease.’ Theophylact says: ‘In 
order that [the demon] might ravage him with a disease, and cause 
him to waste away.’ And Anselm, too, though he suggests another 
possible interpretation prefers the one just set forth. For at the end 
of Chapter xxiv [Chapter iv], 1 when explaining the action of ‘the rod’, 
or Apostolic power of coercion, he writes : ‘by excommunicating some, 
by severely rebuking others, and by scourging still others (as becomes 
a father)’ ; and in a latter passage (Chapter v), he interprets the phrase, 
‘destruction of the flesh’, as signifying ‘a grave bodily affliction 
brought about by a devil.’ He declares, moreover, that Paul possessed 
a power, ‘such that any person whom he had excommunicated would 
straightway be seized by a devil and tormented for as long a time and 
with as much severity as the Apostle mi^ht wish.’ This particular 
form of torment demanded a peculiar executive virtue, or power of 
command, over the evil spirit, of a sort not ordinarily bestowed upon 
other men [than Paul]; yet it does imply [the possession by Paul’s 
successors of] the authority to coerce not only through excommunica- 
tion, but also by other means. Again, Pacian suggests ( Paraenesis de 
\_ad\ Poemtentiam) the same interpretation when he infers from the 
text in question that bodily punishment and affliction are sometimes 
necessary. Ambrose {De Poemtentia, Bk. I, chap, xii [chap, xiii]) takes a 
similar view, inasmuch as he, like Chrysostom, compares this destruc- 
tion of the flesh with the trials of Job. 

According, then, to this Patristic interpretation of the said text, 
we find that ecclesiastical correction and punishment consist not in 
spiritual censure alone, but also, on occasion, in corporeal afflictions, 
so that the pastors of the Church may resort to temporal punishment 
for the sake of spiritual welfare. 

14. Secondly, 2 we may demonstrate the truth of this conclusion 
by appealing to the authority and practice of the Church. 

For among those Popes whose excommunication of emperors and 

ffiff. li ” gs J " e iave “-“ft we find Gregory II, who 
this same conciu- caused Kome and the whole of Italy to be withdrawn 
SIOn ‘ from the empire of Leo, as Baronius relates {Annales, 


\ P lle r * renc<: 1S the Commentary oj Herveus, which was attributed to St. Anselm - 
[1 e. 111 addition to the first, or Scriptural basis of demonstration.— T r ] 


-Reviser J 
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Anno 730, nos. 3 and 4, following Theophanes). And Sigebert (in Sigebert. 
Chronicon , Anno 731) has attributed the same act to Gregory III, Gregory, 
saying: ‘He convicted the Emperor Leo of error, and took away 
from him the city of Rome and the Italian ( Hesperiae ) revenues.’ 

Moreover, Gregory VII deprived Henry IV both of his empire and 
of his kingdom, as is clear from the decree above cited, which runs 
as follows : ‘Blessed Peter, Prince of the Apostles, heed us, we beseech 
thee’; and further on: ‘Therefore, resting on that assurance, and 
acting for the honour and defence of the Church, as agents of 
Almighty God, the Father, Son and Holy Ghost, through thy power 
and authority, I deprive King Henry, son of Henry the Emperor, who 
with unheard of arrogance has risen against thy Church, of his govern- 
mental powers over the whole kingdom of Germany and Italy; I free 
all Christians from the bond of the oath which they have sworn or 
may swear to him; and I forbid that any of them should serve him 
as king.’ Similarly, Innocent III ‘stripped the imperial titles’ — as innocent ill. 
Platina declares — from Otto, whom he also excommunicated. Inno- piatina. 
cent IV, too, at the Council of Lyons [Sexi t, Bk. II, tit. xiv, chap, ii], Innoc IV - 
deprived Frederick II — who had already been excommunicated by 
Gregory IX — of his imperial power, not only absolving Frederick’s 
subjects from their oath of allegiance, but also, ‘for the rest, strictly 
prohibiting by apostolic authority that any person should obey or 
heed him, as Emperor or King.’ Moreover, he bound, ipso facto, by 
the censure of excommunication, those persons who should thereafter 
show favour to Frederick, as Emperor or King, lending him counsel or 
assistance. Finally, Clement VI deposed Louis of Bavaria — already Clement, 
excommunicated by Clement’s predecessors — from the imperial throne 
which that ruler had unjustly seized; and the election of another and 
lawful emperor — namely, Charles IV — was brought about by Clement. 

15. Furthermore, in addition to these incidents relating to the 
Empire, Pope Zacharias, in a similar case affecting the Kingdom of Pope Zacha- 
France, transferred the royal title from Childeric the King to Pepin, nas - 
as we read in the letters of Gregory VII ( Registrum , Bk. VIII, epist. xxi ; Gregory vil. 
also in Decretum, Pt. II, causa xv, qu. vi, can. iii) and in the Amiales of 
Baronius (Anno 751, beginning, and Anno 841, no. 3). In this [latter] Baronius 
context, Baronius tells also of the change transpiring in the kingdom 
of France in the time of the Emperor Lothaire and his brothers, 

Charles and Louis. These two, supported by the authority of the 
bishops, divided the kingdom between them, depriving Lothaire of 
his share in it, because of his crimes. Boniface VIII, too, issued a Bomface. 
declaration depriving Philip the Fair, King of France, of his kingdom, 
publishing — on that very occasion — the Extravagant beginning i Unam 
Sanda^i’ ( Extravagantes Communes, Bk. I, tit. vin, chap. i). This fact 

1 [This reference is incorrectly placed after the reference to Innocent III in the Latin text. — T r.] 
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is recorded by Aemilius, in his life of that same Philip. In like manner, 338 
Gregory VII, when he laid his interdict upon Poland because of the 
murder of Stanislas, deprived King Bonislas of his realm, as Cromer 
relates, in his History of Poland (Bk. IV). And England herself provides 
us with a notable example in King John. Because of the monstrous 
crimes that this king was committing against religion and against 
priests and other innocent persons, and also because he refused in a 
disobedient and stubborn fashion to return to the ways of reason 1 
— though Innocent III had frequently admonished him to do so — but 
rather grew worse from day to day, he was stripped of his kingly 
dignity by that same Innocent, after lengthy consultation with the 
Fathers (so Polydorus says); while the peoples subject to him were 
absolved by the said Pope from their oath of allegiance, and Christian 
princes, notified of the situation, were admonished that they should 
pursue him as an enemy of the Church. Daunted by this sentence and 
stricken with the fear of imminent peril, John at last swore to abide by 
the will of the Pope, and, having taken the crown from his head, gave 
it into the hands of Pandulphus, the papal legate, [declaring that] 
neither he nor his heirs would ever accept it, save from the Pope 
of Rome. These things are recorded by Polydorus (Bk. XV). 

16. Moreover, all the acts above mentioned and others of a 
similar nature were performed not in a hasty or obscure manner but 
rather, in some cases, at the largest councils, and sometimes, at general 
councils, such as that of Lyons. They were performed, too,’ in the 
sight of the whole Christian world, which approved them and ordered 
that they be carried through, so that one cannot possibly conceive of 
them as acts of usurpation rather than of true authority. F urthennore, 
the Council of the Lateran (Chap, iii), under Innocent III, assumes 
the existence of such [papal] power, saying: ‘If a temporal lord, after 
being admonished by the Church, should neglect to purge his domain 
of heretical vileness, he shall be excommunicated by his metropolitan. 
And if he should neglect to make amends within the year, this fact 
shall be reported to the Supreme Pontiff, so that the latter may 
declare the vassals [of the said lord] to be absolved from that time 
forth from their obligation of allegiance to him, and may throw open 
his territory for occupation by Catholics.’ 

On the basis of all these considerations, one may draw up the 
following argument: the Universal Chuich cannot err in those 
matters which pertain to faith and morals; she has given her consent 
to acts of the sort under discussion and has approved them as being 
in harmony with divine and natural law; and, similarly, she approves 

1 e (to savour of) appears to be used here in the place of resiptsm e (lo become reasonable, &c ). 

Du C.inge’s Dictionary records a fourth conjugation form, restpire, with the meaning of resipiscere, 

Tr. J 
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canon laws which impose penalties of the kind in question upon 
temporal princes, because of the gravest crimes and contumacy on their 
part, and especially in the case of heresy; therefore, it is as certain that 
the Pope may coerce and punish temporal princes with such penalties, 
as it is that the Church cannot err in matters of faith and morals. 

17. Thirdly, 1 the same truth may be proved by reasoning. For 
this power was required in the supreme head and pastor of the Church, 
... . on two grounds : that is to say, both from the stand- 
convincingly de- point or the emperors or kings and temporal princes 
monstrated 0 f all kinds, and from the standpoint of the peoples 

subject to them. 

The said power is required, on the first ground, in order that the 
Pope may correct and reform, or may even fittingly punish, a rebellious 
prince. For both the corrective and punitive functions are proper 
to the office of a pastor; and it frequently happens that censures alone 
do not suffice for these purposes, an inadequacy sufficiently brought 
out by daily experience; therefore, one must conclude that Christ did 
bestow the power in question upon His Vicar, since He made that 
Vicar pastor over Christian princes no less than over the rest of 
Christendom. 

Accordingly, in so far as pertains to the first ground, and in cases 
turning wholly or chiefly upon the reformation of a prince who has 
sinned, the Popes are wont for the most part to employ censures, since 
this is the proper curative penalty, of which Christ spoke ( Matthew , 
Chap, xviii). And if it so happens that the prince is corrected and 
reformed as a result of the censure, then it is not the custom of 
the Church to pursue the strict course of resorting to penalties of a 
severe and public nature. Nevertheless, the Church can and usually 
does impose some punishment, both for the reparation of damage, if 
such damage has perchance been caused by the guilty parties, and 
also in order that some satisfaction may be given by the latter, to God 
and to the Universal Church. For the obtaining of reparation for 
damage and of compensation for injuries inflicted is not so much 
punishment as it is a restitution (so to speak) and discharge of a debt; 
although coercion to such an end may require superior power. How- 
ever, the principle of the common good and of legal justice demands 
that, in addition to this compensation which is due by the rules of 
commutative justice, some strictly punitive expiation of the offence 
be exacted, in order that the Church may receive satisfaction and an 
example may be set before other men, instilling fear into them. 
Moreover, when the king, disregarding the censure, continues stub- 
bornly and incorrigibly to offend, then graver penalties should be 


' [The first and second bases of proof were respectively. Scriptural passages, and ecclesiastical 
authority and practice. Cf. the first sentence of Section 14, and the accompanying footnote — Tr.J 
1569 74 
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imposed; and almost all the cases mentioned above fall into this 
category, as St. Thomas has noted (De Regimine Principum, Bk. Ill, 
chap. x). 

18. This part of our argument may be further confirmed by the 
fact that the Church does have power, with respect to all others among 
A confirmation [of the faithful— that is, all other baptized Christians— 
this argument], no t me rely to coerce them through censures in order 
to correct their faults, but also to avenge offences already committed, 

by means of other, temporal or corporal punishments, and in the 339 
manner suited to an ecclesiastical judge and pastor; wherefore the 
lawful prelates of the Church, and particularly the Pope, possess this 
same power with respect to temporal princes, even those of sovereign 
rank. 

The assumption is clearly proved by the unvarying practice of 
the Church. For the canon laws frequently impose pecuniary penalties, 
amounting sometimes to a confiscation of property. Again, they at 
times impose corporal punishments, short of peril to life or limb, such 
as the punishment of flagellation; at other times, they impose even the 
penalty of condemnation to the galleys ; and, when the death penalty 
is necessary, the ecclesiastical judges — although, out of regard for the 
dignity of their position, they do not make a practice of passing such 
sentence — may nevertheless commit the accused to the charge of a 
secular judge, instructing the latter to inflict upon the criminal such 
punishment as is demanded by just laws. All of these facts may be 
accorded special consideration in connexion with the charge of heresy; 
for heretics are not only excommunicated by the Church, and sub- 
jected to other spiritual punishments, but are also deprived of all their 
temporal goods, by virtue of the canon laws as well as by the laws of 
the Emperors. And finally, in the case of a stubborn heretic, or one 
who has returned to his errors, the imperial laws impose capital 
punishment, while the canon laws deliver that heretic to the will of 
the secular judge, that the culprit may receive the punishment suited 
to the nature of his crime. This point is brought out in the Decretals 
(Bk. V, tit. vii, chap, ix, and similar chapters). 

19. The practice of the Church affords sufficiently convincing 
proof that these penalties are most just, and the same conclusion finds 
excellent support in the works of Augustine ( Letters , xlviii and 1 
[ = Letters , xciii and clxxxv, Migne ed.] and Contra epistolam Parmeniani , 

Bk. Ill, chap, ii [, no. 14]). Moreover, the fact that such power must 
necessarily reside m the Church of Christ as instituted by Him is con- 
The power to punish clusively proved through reasoning; since if the sub- 
poraT e pena°hes en ls i ects 0 ^ t ^ le Church could not be coerced with penalties 
necessary to the of this [temporal] nature, they might easily scorn the 
Church ' spiritual penalties and do grave injury to themselves 
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and to others. For, as we read in the Book of Proverbs (Chap, xxix [, v. 
15]) : '[• • .] the child that is left to his own will bringeth his mother to 
shame.’ Accordingly, the Christian Church would not have been 
properly appointed, nor would sufficient provision for it have been made, 
if it did not possess the power to coerce rebellious members, who 
are unwilling to submit to its censures. Nor is this issue satisfactorily 
[evaded] by asserting that the existence of such power in temporal 
* , . Christian princes is sufficient. For, in the first place, 

escape from this the princes themselves may transgress and be in need 
c°uded S1 ° n 1S pre " correct i° n > a point which I shall discuss presently. 

And, in the second place, the punishment of wrong- 
doing essentially pertains to the civil magistrates exclusively, in so far 
as those wrongful deeds are opposed to the political ends of the 
commonwealth, to its peace, and to human justice; but coercion, with 
respect to those deeds which are opposed to religion and to the salva- 
tion of the soul, is essentially a function of spiritual power, so that the 
authority to make use of temporal penalties for the purposes of such 
correction must have been allotted in particular to this spiritual power, 
whether the penalties are to be inflicted directly by the said power, or 
whether it avails itself of the ministry of its temporal arm that all 
things may be done decently, in order and efficaciously. 

20. It remains for us to prove our earlier conclusion, namely, that 
Kings are not more if the Church possesses the power in question with 
exempt from liabi- respect to other Christians, of subordinate rank, it 
c\7e t0 power ai of C °the will have received that same power with respect to 
Pope than are other temporal sovereigns, and it will have done so most 
persons. especially in the case of Peter and his successors. 

The consequent, then, may be proved on the basis of the principle 
already laid down, that is to say: such sovereigns are as truly the sheep 
of Peter as are all other [members of the flock]; neither does their 
temporal dignity nor their temporal power render them immune 
from the force of the said papal power, nor exempt from liability to 
the punishment in question, inasmuch as one cannot infer from the 
words of Christ, nor from any other basic principle, nor by any process 
of reasoning, that there resides in them such liberty, or rather, such 
licence to sin. On the contrary, it is far more essential that the Church 
should possess the said power for the coercion of such princes, than 
that it should possess the same power for the coercion of their subjects. 
This is, indeed, the case because in the first place, the princes themselves 
are the more apt to err, and the more difficult to correct once they 
have fallen into error, in that they are more free. And, in the second 
place, the sins of princes — especially those sins which are opposed to 
the faith and to religion — are more pernicious [than the sins of other 
Christians]; for princes easily lead their subjects to imitate them, 
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whether by their [bare] example, or by favours and promises, or even 
by threats and intimidation. Wherefore the Wise Man has rightly 
said ( Ecclesiastics , Chap, x [, w. 3 and 2]) : ‘An unwise king shall be 
the ruin of his people [, . for ‘[. . .] what manner of man the ruler 
of a city is, such also are they that dwell therein.’ 1 The same doctrine 
has been upheld by the philosophers who are attracted to it by reason 
and by practical experience. We have an example in Cicero ( Letters 
[to his Friends ,] Bk. I [, epist. ix, § 12]), where he follows Plato. Thus 
it is that this same Cicero has also rightly said in the Laws (Bk. Ill 
[, chap, xiv, § 32]) : ‘Vicious princes do not simply harbour vices within 
themselves, but also infuse those vices into the whole state.’ For, in 
fine, ‘Princely transgressions are graver than those of other persons, 
and therefore, the punishments inflicted upon princes by their pastors 
should be likewise more grave’, as Gregory [the Great] remarked when 
discussing the pastors themselves (in Liber Regulae Pastoralis, Pt. Ill, 
chap, v), 2 a remark quoted by Pope Nicholas [the First], opposing 
Lothaire, King of France, 3 in his letter to that same King (cited in 
Decretnm, Pt. II, causa xi, qu. iii, can. iii). 

21. Finally, in view of the foregoing, we may readily establish 
another ground for the existence of such power over kings, namely, 340 
that it exists for the defence of the subjects. For it is the function of 
a pastor not simply to bring back the wandering sheep to the right 
way and recall them to the fold, but also to ward off the wolves, 
defending his charges from enemies, lest they be dragged beyond the 
fold and perish. But a bad king, and especially one who is schismatic 
and heretical, places his subjects in grave danger of perdition (as is 
evident from what we have just said), wherefore Ciaudian has declared 
[The Fourth Consulship of Hononus, Lines 299-300, 302]: ‘The whole 
world adapts itself to the example set by a king. [. . .] Always the 
inconstant crowd changes with the prince.’ Accordingly, it is a 
function of the papal office to defend the subjects of an heretical or 
perverse prince, and to free them from that evident peril; and for this 
reason Christ, Who did and ordered all things well and excellently, 
conferred upon Peter the power in question, including it under the 
term ‘Feed’, and under the power of binding and loosing. Con- 
sequently, [the Pope] can, through this power, deprive such a prince of 
his dominion; he can prevent the latter from injuring the subjects; 
and he can release those subjects from their oath of allegiance, or 


[In the Latin text, the Nam (For) which connects these two passages is also italicized, implying 
that one continuous quotation is given, as follows Re-c msipiens perdel populum situm. Nam qualis est 
rector amtatis, tales habilanles in e a. In point of fact, parts of two verses are quoted m inverse order, 

populum smm[' p IL tr j ” £to ' CS< cmMts > tales ei in ea. Rex insipiens periel 

pLrniTftm c^pT-Tr 1 ]’ C3USa XI ’ q “‘ can ' corrects thls reference 35 foUows: Greg0ry> 

! [Lothaire was King of Lotharingia or Lorraine. — Tr.] 
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declare them to be released, since such an oath is always understood 
to carry with it the condition that it may be thus dissolved. 1 

22. This ground for the existence of the said power has seemed, 
to St. Thomas and other approved theologians, to be so weighty 
and so moving that it would suffice in itself alone to deprive an infidel 
king of his dominion and power over the faithful, even if the reason 
previously expounded — that of vengeance and just punishment — should 
disappear. 

For, according to the teachings of Paul [z Corinthians , Chap, v, 
v. 12], the Church does not judge 'them that are without’; whence 
Even if the Pope has these same theologians conclude that the Pope has 

not power to punish n ' ot power to punish an unbaptized and heathen king, 

hc&tncn kiritr he « i r o* 

does have the power for infidelity or other sins; but, notwithstanding 

t0 .. fr ® e Christ j“ this fact, he does have power, if there are Christian 

subjects from the . . , , , f , , , , r 

dominion of that subjects under that king, to deliver them from 

kin s- subjection to their ruler, on the ground that they are 

in evident peril of moral destruction. Such is the doctrine laid 

down by St. Thomas (II.— II, qu. 10, art. 10), and implied by Paul 

(j Corinthians, Chap. vi). For Paul rebukes the believers who go to 

law before unbelieving judges, assuming that the Church has power to 

create judges who will decide between the faithful even in temporal 

questions lest they be compelled to appear before unbelievers, and 

demanding [Ibid., v. 3], in order to establish this point: ‘Know you 

not that we shall judge angels ? how much more things of this world ?’ 

These words are cited by Gregory ( Letters , Bk. VII, epist. xxi), 2 who 

is led by them to say: ‘Is he, then, to whom hath been given the power 

of opening and closing the gates of heaven, prohibited from judging 

of earthly matters? This cannot be.’ 

For the same reason, and in like manner, a Christian wife may 
— so Paul teaches (j Corinthians, Chap, vii) — be separated from an 
unbelieving husband if she cannot dwell with him without wronging 
the Creator. Moreover, on the same principle, children who have 
been baptized are liberated from the power and the society of un- 
believing parents, that they may not be enmeshed anew within 
the errors of those parents, according to the statement made at the 
Fourth Council of Toledo (Chap. lix). Accordingly, by a similar, or 
even more forceful process of reasoning, a Christian king (that is, one 
subject to the Church by virtue of baptism) may be deprived of his 
power and dominion over his vassals; and therefore, the ground [of 
defence for the subjects] is in itself sufficient to endow the Pope with 
power to punish such Christian princes, lawfully depriving them of 

1 [Simply ilia conditio, m the Latin — Tr.] 

2 [Mignc refers the reader to Letter hi, indict. 2 m his Patrologia Latina, Vol. Ixxvii, col. 875, 
note.— R eviser ] 
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their kingdoms and employing for this purpose the sword of other 
princes, so that sword shall thus be under sword, for the sake of mutual 
aid in defending and protecting the Church. 

23. At this point, I might expound, confirm, and defend still other 
grounds on which the Pope would be entitled to order temporal 
matters for just cause; as he has done when transferring the Empire, 
when establishing the manner of electing the Emperor, when taking 
charge of that Empire during a vacancy on the imperial throne, and 
also, on yet other occasions, when laying down the law in temporal 
cases. But the brevity of a work of this kind forbids a full discussion 
of all these points; nor are they essential to our purpose and plan. 
Consequently, I must refer the reader to other authors, who have 
treated most learnedly of the points in question. 
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CHAPTER IV 

DOES THE THIRD PART OF THE OATH [EXACTED BY KING JAMES] CON- 
TAIN ANY REQUIREMENT IN EXCESS OF CIVIL OBEDIENCE AND 
CONTRARY TO CATHOLIC DOCTRINE? 

I. To the preceding parts of the oath, a third is added, as follows: 
‘I do further swear that I do from my heart abhor, detest and abjure, 
as impious and heretical, this [damnable] 1 doctrine and position; that 
princes which be excommunicated or deprived by the Pope, may be 
deposed or murdered by their subjects or any other whatsoever.’ 2 

In connexion with these words, three points must be taken into 
consideration: first, the doctrine itself; secondly, the right by which 
this [portion of the] oath is exacted of the subjects; and thirdly, the 
extent of the inconsistency between the words in question and those 
in which the king promises to show that the said oath exacts nothing 
beyond [due] civil obedience. 

With respect to the first of these points, in view of the -fact that 
the king — anxious for his own security — insists repeatedly upon the 
well-worn question of whether or not it is permissible for a private 
individual or for his subjects to kill a tyrannical king, and inasmuch as 
an understanding of this and other parts of the oath is contingent to 
a great extent upon a correct solution of that question, I have deemed 
it necessary to prefix a few words on the subject. 

The theologians, then, distinguish two kinds of tyrant. 

There is one kind of tyrant who has seized the throne, not by a just 
The two kinds of title but by force and unjustly. These tyrants are not 
tyrant. kings anc J ru J ers } n reality, but simply usurp the posi- 

tion of king and imitate the role of royalty. 

There is another sort of tyrant who, although he is the true ruler 
and holds the throne by a just title, nevertheless rules tyrannically in 
so far as concerns his use of governmental power. For, to be specific, 
he either turns all things to his private advantage, neglecting the 
common advantage, or else unjustly oppresses his subjects by plunder, 
slaughtei, corruption, or the unjust perpetration of other similar 
716 deeds, with public effect and on numerous occasions. Such a ruler, 
for example, was Nero, whom Augustine (On the City of God , Bk. V, 
chap, xix) numbers among those tyrants whose dominion God does 
at times permit. For Augustine thus reads the passage in Proverbs 
(Chap, vni [, vv. 15-16]): ‘By me kings reign and tyrants by me hold 


1 [This word is omitted in the Latin text of Suarez — Tr.J 

2 [The English translation of this quotation is taken from G W. Prothero’s Select Statutes and Ollier 
Constitutional Documents Illustrative oj the Reign of Elizabeth and fames 1 (3rd ed , Oxford, jqo6), p. 359 
-Tr.J 

156974 4.x 


St Augustine 
Pi overbs, \ m. 



St. Thomas. 


Cajetan 


Soto. 

Molina. 

Azor. 

Toledo. 


Baitolus, 

Alexander. 

Socinus. 

Gigas. 

Lucas of 

Penna. 

Conradus 

Brunus 

Thomas 

Actms. 

Restaurus. 

Pam. 


Covarruvias. 


1 Peter, n 


706 A Defence of the Catholic and. Apostolic Faith [Bk. VI 

sway over the earth. 51 Moreover, among Christians, that prince is 
particularly to be included within this class who leads his subjects into 
heresy, or into any form of apostasy, or into any public schism. 

2. The question under discussion, then, has to do chiefly with 
lawful princes who rule tyrannically, since it is to such princes that 
A prince cannot t ^ ie King of England refers, and since he himself is 
Leitly be slain on regarded by us as one of this group of lawful sovereigns. 
DriV n te though ° nt iis Accordingly, we hold that a [legitimate] prince 
government be cannot justly be slain on private authority, on the 
tyrannical. ground that he rules tyrannically, or because of any 

crimes whatsoever. 

This proposition is commonly accepted and certainly true. It has 
been laid down by Saint Thomas in the De Regimine Principum 
(Bk. I, chap, vi), where he confirms it by means of excellent moral 
arguments. The same doctrine is supported by Cajetan (on II.-II, 
qu. 64, art. 3). And on this same passage of St. Thomas, we have the 
comments of other modern authors, including Soto (De lustitia, Bk. V, 
qu. 1, art. 3), Molina (Vol. IV, De lustitia, Tract. Ill, disp. vi), Azor 
(Vol. I, bk. vni, chap, xii, qu. 17, and chap, xxvi, qu. 7, and Vol. Ill, 
bk. 11, chap, ii, qu. I, and chap, vii, qu. 30), 2 the Cardinal Toledo (on 
the Summa, Bk. V, chap, vi), and the Summists generally, on the word 
Pyr annus. The jurists— for example Bartolus, Alexander [of Imola], 
Socinus, the Cardinal 3 and others who are cited and followed by Gigas 
(throughout the entire treatise On the Crime of Lese-majesty , Qu. 65) — ■ 
agree in upholding the same truth. Lucas of Penna, too (on Code , XI. 
xlvii. 1), supports this assertion, as do Conradus Brunus (De Sedittosis, 
Bk. V, chap, ii, nos. 9 and 10), Thomas Actius (Opusc. De Ludo 
Scacchorum sive Latrunculorum, Qu. 2, no. 50), Restaurus Castaldus 
(throughout the entire treatis tDe Imperatore, Qu. 82), at length, with 
excellent effect, and by means of many citations; and Paris de Puteo 
(tract. De Sindicatu, § An hceat occidere Regem), who tends toward the 
conclusion in question, although he expresses himself confusedly, as I 
shall later point out. Covarruvias (Epitome of Decretals , Bk. IV, pt. ii, 
De Matrimonio, chap, iii, §4, no. 6 [no. 13]) is of a similar opinion. 
Moreover, this truth is in conformity with the precepts of 1 Peter , 
Chap, ii [, v. 13]: ‘Be ye subject therefore to every [human] creature 
for God’s sake: whether it be to the king’, & c., and later [v. 18]: 
Servants, be subject to your masters [. . .], not only to the good and 
gentle, but also to the fro ward. 5 


gustine gives the citation as Proveibs, Chap via, v. 15, and quotes the text as follows 
ges regnant, lyramu per me iencnl ten am. The Vulgate, however, has Per me reges regnant, 
ffZ P TT*K >peranl ’ f d the English of the Do “}’ version reads' ‘By me tangs reigf, . 
,h [ he whole of verse i™,— Tit!] 6 qU ° tatIOn WOuld Seem t0 lnclude P arts of two 95 and 16) rather 
deals with much more than the precise point under discussion. — ■ 

it m ~ ’ 
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3. The same truth was, indeed, laid down more specifically, and 
The contrary doc- t ^ Le contrary belief condemned as heretical, at the 
tnne is condemned Council of Constance (Session XV), where (as I have 
a., heretical. recorded in Book V) 1 there was passed a condemnation 
of the following proposition : ‘A tyrant may and should be slain licitly 
and meritoriously by any of his vassals and subjects whomsoever, and 
even by means of secret snares and subtle blandishments or adulation, 
notwithstanding any oath sworn to that ruler or any pact made with 
him, and without awaiting 2 the sentence or mandate of any judge 
whatsoever. ’ F urthermor e, according to the declaration of the Council, 
those persons are heretics, and deserving of punishment as such, who 
persist in defending the said proposition. 

For this declaration applies (by the interpretation of all modern 
authorities) to those rulers who are tyrants simply in their manner 
of ruling, and not from the standpoint of their title to or usurpation 
of the throne. This fact is implied by the very language of the deci- 
sion, since the terms ‘vassal’ and ‘subject’ are properly used only in 
connexion with a true prince and superior; and since, moreover, the 
phrase, ‘notwithstanding any oath sworn’ must include even the oaths 
lawfully taken before true kings, inasmuch as the wording is general. 
Accordingly, there is no doubt but that the author of the proposition 
in question is at least referring generally to all tyrants, whether they 
be tyrants with respect to their titles, or with respect to their manner 
of ruling. His terminology and elaborations clearly indicate that this 
is the case. There is, too, the additional argument that the proposition 
is derived from the doctrines of Wycliffe and John Huss, who held that 
temporal lords lost their supremacy ipso facto, in consequence of any 
The error of Wy- tnortal sin whatsoever, and could be rebuked at will 
cliffe and of John by their subjects, on that ground. Such was the 
Huss ' interpretation of the said proposition reached by this 

same Council of Constance (Session VIII). Furthermore, the Council 
condemns the proposition because of its sweeping universality, and 
the headlong rashness instantly discernible in all its clauses and ampli- 
fications; and it is particularly condemned by that body in so far as it 
applies to true kings and princes who are ruling in tyrannical fashion. 

The proposition may, indeed, be extended to apply to tyrants, 
in the strictest sense of the teim — those who have unjustly usurped 
and retained the throne — if [the said proposition] is rashly maintained 
together with all those additional expressions, namely, the words, 
‘notwithstanding any oath sworn to that ruler or any pact made with 

1 [Not included in these Selections. — Tr.] 

1 [Suarez here write? non speclala (winch might be translated 'without reference to’), but the text 
of the condemnation appearing in the Enchmthon Symbolorum (p. 235) and Suarez, too, in subsequent 
passag [without awaiting). Vide notes 1 and 3011 p. 717. Moreover, 

accord wo verbs came to be interchangeable m meaning.— T r.] 
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him’. For this is a false belief and one contrary to natural reason, 
which demands that pacts, and especially pacts which have been 
solemnized by oath, shall be kept. 

4. Moreover, the principle underlying the assertion in question 
is as follows: a king ruling in tyrannical fashion might be slain by any 
The basis of the private subject whatsoever, either on the ground of 
true doctrine. just vengeance and punishment, or on that of just 
defence, whether of the subject himself or of the state. 

The first of these grounds is altogether false and heretical, because 
the power of avenging or punishing offences resides, not in private 717 
individuals, but in their superior or in the whole of a perfect com- 
munity; consequently, a private person who on that ground slays his 
prince, usurps a jurisdiction and power which he does not rightfully 
possess; and therefore, he sins against justice. Our major premiss is 
Augustine. certain, as a matter of faith, and has been upheld by Augustine, 
who writes (On the City of Cod, Bk. I, chaps, xvii and xviii): 1 ‘It 
is not permissible for any one to slay, on private authority, a man 
who is guilty of wrongdoing but whose slaughter is not authorized 
by any law 1 , 2 and again (Bk. I, chaps, xxi and xxvi) : ‘He who slays 
another when unauthorized by public power and not endowed with 
just dominion over him, is a homicide.’ 2 Moreover, the reason under- 
lying this position is, in the first place, the fact that the avenging and 
punishment of crimes are ordained for the common good of the state, 
and have therefore been entrusted solely to him who has also been 
entrusted with public power for the government of the state. Secondly, 
there is the fact that punishment is the act of a superior and of one 
possessing jurisdiction, so that, if this act is performed by a private 
individual, it is one of usurped jurisdiction Thirdly and finally, if 
the assertion in question were not true, 3 infinite confusion and dis- 
order would result within the state, and the way would be opened to 
civil discord and to murder. 

But if, in accordance with this reasoning, it is homicide to slay 
a private individual on one’s own [unofficial] authority, even if that 
individual is himself a homicide, a robber, or an assassin, it is a far 
greater crime to lay hands upon, a prince solely on one’s own authority, 
even though he be an unjust and tyrannical prince. In fact, if this 
were not a crime, 3 there could be no security among kings and princes, 
since vassals readily devise complaints of unjust treatment on the part 
of rulers. 

5. As to the second ground [for the slaughter of tyrants by private 
individuals], the ground of defence, it might perhaps be tenable in 

1 [This quotation is found m Bk. I, chap xvii, of Augustine’s On the City of God,— Tr.] 

2 [This quotation, as given by Suarez, varies slightly from Augustine’s text. — T r.] 

3 [Simply alias (otherwise) in the Latin,— T r ] 
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connexion with certain situations, but it is not tenable in connexion 
with the question we are discussing, namely: whether or not a king 
may be slain by a private individual solely because of his tyrannical 


government. 

Thus it is necessary to distinguish between cases of self-defence and 
those in which one is defending the state. And we must further dis- 
tinguish, with respect to the former group of cases, between those in 
which one defends his life or limb (that is to say, his body, which is 
threatened with grave mutilation), and those in which he is merely 
defending his external and adventitious goods. 

For it would not be permissible to slay a kingly aggressor, solely 
on the ground of defence of one’s external possessions: because, in the 
first place, the life of the prince — owing to the dignity of his office 
and the fact that he is, in a unique sense, God’s representative and His 
vicar — must be preferred to such external goods; and furthermore, 
because the prince possesses a superior form of administrative power 
over the property of all his subjects, and because although he may 
possibly exceed the limits set to that power, he may not therefore be 
resisted to the point where he himself is slain, since it is enough that 
he should subsequently be bound in justice to make restitution of or 
compensation for all things forcibly seized, and that a private individual 
may exact such [restitution or compensation] in so far as he is able to 
do so without resorting to violence. 

On the other hand, if one acts in defence of his very life, which the 
r t ... kine is attempting to take violently from him, then 

lc if nArnll^lnlA nr <_> J. O j ' 
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not, to slay the to be sure, it will ordinarily be permissible for the 
pnnce, in defence subject to defend himself, even though the death of 
one s own i e t be prince result from such defence. For the right to 
preserve one’s own life is the greatest right; nor does the prince, in 
the situation described, labour under any need that obliges the sub- 
ject to sacrifice his life for his sovereign’s sake, since, on the contrary, 
the prince himself has voluntarily and by his unjust behaviour placed 
himself m this perilous position. I say, ‘ordinarily’, however, for if the 
state would be thrown into confusion by the death of the king, or 
would suffer from some other grave injury detrimental to the common 
welfare, then the charitable love of one’s country and a charitable 
regard for that common welfare, would bind one — even at the peril of 
his own life — to refrain from slaying the king. But this obligation 
falls within the order of charity , and with that order we are not at 
present dealing 


6. Again, if the question relates to cases in which the common- 
What Of those cases itself is to be defended, this [violent method of] 

in which the state defence is impermissible unless we assume that the 
is defended? king is actually attacking the state, with the unjust 
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intention of destroying it and slaughtering the citizens, or that some 
s imil ar situation exists. Under such circumstances, it will assuredly be 
permissible to resist the prince, even by slaying him if defence cannot 
be achieved in any other fashion. One argument in favour of this 
assertion is as follows : if such action is licit in order to protect one’s 
own life, far more certainly will it be licit for the sake of the common 
good. A further argument resides in the fact that the state or com- 
monwealth itself is in that case engaged in a just defensive war against 
an unjust invader, even though he be its own king; so that any citizen 
whatsoever, acting as a member of that commonwealth, and impelled 
— -whether expressly or tacitly — by it, may therefore defend the said 
commonwealth, in the course of that conflict, in whatsoever way is 
possible to him. 

However, we are not at present concerned with those cases in 
which the prince actually wages an offensive war against the state 
itself, with the intention of destroying it and slaying great numbers of 
the citizens. Rather are we concerned with those occasions when he 
rules the state peacefully, but disturbs and injures it in other ways 
[than by offensive warfare]. And in such cases, defence of the state 
by violence or by wiles directed against the life of the king is not to 
be permitted since the state is subjected, on these occasions, to no 
actual violence, such as might licitly be repelled by violence. Con- 
sequently, an attack upon the prince, under these circumstances, would 
be tantamount to the waging of war upon him, on private authority; 
and such warfare is in nowise licit, ‘because that 1 natural order which 
is accommodated to the peace of mankind, demands that the authority 
to engage in a war should reside in the state, or in princes,’ as Augustine 718 
declares ( Contra Faustina, Bi. XXII, chap, lxxiv [chap. lxxv]). Another 
reason supporting the same conclusion is as follows: even as it is not' 
permissible that one should, on his private authority, punish the 
wrongful deeds of any person by means of that person’s death, just 
so is it impermissible to avert on one’s private authority, and by the 
slaughter of that individual, the wrongful deeds which one fears he 
may in the future commit; and the principle involved is the same [with 
respect to both private and princely wrongdoers]; moreover, its 
validity is manifest in the case of private malefactors; therefore, the 
said conclusion holds good, and with still greater reason, when applied 
to offending princes. 

7. In order, however, that we may elucidate our doctrine more 


1 [St, Augustine has oido . . . die , which defines his meaning perhaps more cleaily than does the 
Suarezian quotation 1 he latter omits tile and varies slightly m other respects from the text of Augustine, 
which runs, . . ordo tainen ilk natwahs morlahum pact accommodatus hoc poscit, nt suscipiendt belli 
audoritas atque consilium penes Pnncipnn sil , , Suarez quotes as follows quia ordo nalutohs , mo>- 
ltditnn pact accommodatus hoc posed, ul suscipiemh belli authoutalem [corrected to auctontas in the Paris 
edi turn of 1 859] penes rempnbhcam, sen Principes sil — Tr ] 
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satisfactorily, and may the better apply the foregoing remarks 1 to the 
. . .. , x clause quoted above 2 from the oath, it will be neces- 

slay a tyrant whose sary to make a prior declaration as to whether or not 
title to the throne the doctrine already laid down holds good with re- 
spect to the second group, that is, with respect to 
rulers whose very title is tyrannical. 

For ordinarily a distinction is made between these two classes of 
tyrants, inasmuch as it is asserted that the tyrant whose title is ac- 
quired m tyrannical fashion, may be slain by any private person 
whatsoever belonging to the state which is subjected to the tyranny, 
provided that there is no other way in which the said person can free 
the state from that tyranny. 

So St. Thomas has held (on the Sentences , Bk. II, dist. xliv, qu. 2, 
art. 2, main part and conclusion), and his opinion has been adopted by 
almost all the Doctors above cited. The treatise of Conradus Brunus ( De 
Seditiosis, Bk. VI, chap, iii), wherein he records various examples, may 
also be cited in this connexion, though his examples have been com- 
piled from both just and unjust acts, so that they provide proof with 
regard not to what is just, but to what is customary. The reason, then, 
on which the said opinion is founded, is the fact that, under the cir- 
cumstances described, it is not the king or prince who is slain, but an 
enemy of the state. Thus it is that St. Thomas (De Regimine Prin- 
cipum, Bk. I, chap, vi), similarly defends the deed of Aod, who — though 
he was merely a private person — slew Eglon, King of Moab, to whom 
Israel was subject, on the ground that Eglon was not the true King 
of God’s people, but was rather an enemy and a tyrant (Judges, 
Chap, v [Chap. iii]). Abulensis [Tostado] gives the same account (in 
his commentary on that passage [on Judges, Chap, iii], qu. 26), and 
adds that this tyrant could [licitly] have been slain by any Israelite 
whatsoever. So, too, did Judith slay Holofernes (Judith, Chap. xiii). 
And Jahel performed a similar deed when she killed Sisara (Judges, 
Chap, iv), a deed for which she is praised (Judges, Chap. v). In like 
manner, St. Thomas approves, in the passage previously cited [on the 
Sentences, Bk. II, dist. xliv, qu. 2, art. 2, main part and conclusion], of 
the opinion expressed by Cicero when the latter praises [in Philippics, I] 
the slayers of Caesar, usurper of sovereign power, not by a just title, but 
through violence and tyranny. Accordingly, the Doctors, too, maintain 
that the crime of lese-majesty is not committed against a tyrant 
of this sort, since no true majesty resides in him. They furthermore 
hold that the title of ‘prince’ does not apply to such tyrants and that 

1 [Reading dicta with the 1859 Pans edition, not iiclam with our Own Latin text, and that of Mayence, 
1619 — Tr ] 

2 [Pi opoulam in our text. The 1619 and 1859 editions have praeposilam which is perhaps the clearer 
term in this context In any case, the clause here referred to is evidently the entire third part of the 
oath quoted in the first sentence of this Chapter. — Tr 1 


St. Thomas. 


Conradus 

Brunus. 


Abulensis 

[Tostado]. 

Judith, xiii 
Judges, iv. 


Tullius 

Cicero. 



712 


[Bk. VI 


Gigas. 

St. Thomas. 


Abulensis 

(Tostado]. 


A Defence of the Catholic and Apostolic Faith 

consequently the decrees declaring that it is not permissible to slay a 
prince do not refer to the said tyrants; a fact which is made evident 
by Gigas in his Treatise On the Crime of Lese-majesty (Qu. 65). 

8. However, St. Thomas ( on the Sentences, Bk. II, dist. xliv, qu. 2, 

A limiting condi- art. 2., main part and concl.) adds [, to the propo- 
tlon - sition that the slaying of these tyrants is permissible,] 

a limiting condition, as follows: such an act is permissible when 
no recourse can be had to any superior through whom judgment 
may be passed upon the usurper. This limitation has force most 
particularly when the tyranny is practised not by a sovereign prince but 
by some inferior. For not only [foreign] kings, but also powerful inferior 
lords are able to usurp through tyranny some form of dominion, or juris- 
diction, or magistracy . Accordingly, under such circumstances, although 
the people may resist an invader while he is in the act of making the 
attack, nevertheless, when the attack has once been made, and he has 
obtained possession and the power of dominion, they may not, on their 
own [private] authority, slay him or begin a new war against him, as 
long as it is possible for them to have recourse to a superior, inasmuch 
as they may not draw their swords on their own authority when they 
have a superior ; and still less would this be permissible to every private 
individual whatsoever. For if it were permissible, 1 general disorder 
would result, and great confusion would spring up within the state. 

Furthermore, and for the same reason, even in cases where there 
is no superior to whom recourse may be had, it is necessary that the 

The circumstances ?J ranr T an( J in j usti ce be public and manifest. For 
which must exist m if there is doubt of their reality, it will not be per- 

whose tltk is^/ran- m i s ^le to remove by force the person who is in pos- 
nicai may licitiy be session, since in case of doubt his position is the 
individual. 1 pnvate stron £ er 5 unless it is at the same time certain that 
his seizure of possession was tyrannical. 

Again, in order that such a tyrant may licitiy be slain, this slay- 
ing must be necessary to the liberty of the kingdom ; for if the tyrant 
can be removed by any method that is less harsh, it will not be licit 
to slay him straightway without the sanction of any superior power 
and an examination of the case. 

9. The commonly accepted opinion must also be understood [to 
include a further limitation, namely] : provided that no treaty, truce, 
or pact confirmed by oath shall have passed between the tyrant and 
the people; a point noted by Abulensis [Tostado] (on Judges, Chap, 
iii, qu. 26). For pacts and oaths, even those entered into with enemies, 
should be observed unless perchance they were manifestly unjust, and 
exacted by coercion. 

Yet another limitation should be added as follows: provided 
1 [aiiaj, m the Latin.— T r.] 
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that there is no fear lest the state suffer, in consequence of the slay- 
. .. .. ., .. ing of the tyrant, the same ills as those which it endures 

under ins sway, or ills even more grave. I hus nartolus 
has declared (in his Treatise On the Guelfhs and Ghibellines, No. 9) 1 that 
719 it is permissible, under the circumstances described, to put to death a 
tyrant for the sake of the common good, not for one’s private advantage. 
For if any person slays a tyrant in order that he himself may by means 
of a like tyranny obtain possession of the sovereign power, he cannot 
but be held guilty of homicide, as well as of fresh tyranny. Again, if it is 
believed that the son of a tyrant, or another person similarly allied to 
him, is destined to inflict the same ills upon the state, it will not be 
permissible [to slay that person], because [in the event of such slaughter] 
evil is done without hope of effecting thereby a greater good, and 
because, in such a case, the state is not actually defended, or freed from 
tyranny,yet these are the sole titles by which that death maybe justified. 

And finally, it is required that the state shall not expressly oppose 
[the act of tyrannicide]. For, if the state offers an 
con 1 ion. ex p ress objection, it does not merely refrain from 
bestowing authority upon private individuals, but furthermore de- 
clares that [such a] defensive act is not desirable for it ; and the state 
must be believed on this point ; so that, under these circumstances, it 
is therefore illicit for a private individual to defend the state by putting 
the tyrant to death. 

10. Yet, in spite of the foregoing arguments, there are authors 
The opinion of who do not accept the distinction and opinion above 

other authors. set forth, believing rather that it should be uncondi- 

tionally ruled that private individuals cannot licitly slay a tyrant, 
whether he be tyrannical solely in his exercise of the ruling power, or 
tyrannical even in the acquisition of his title. 

This is the view that Alfonso de Castro takes ( Adversus 0 nines 
Haereses , Bk. XIV, word Tyrannus ), inasmuch as he expresses himself 
unconditionally and interprets in this fashion the pronouncements of 
the Council of Constance. Moreover, all of his doctrines point to that 
conclusion. Azor has committed himself ([Moral Institutes ,] Yol. II, 
bk. xi, chap, v, qu. 10) to the same stand more expressly, rejecting the 
commonly accepted opinion above set forth His position is founded 
first, upon the fact that the Council of the Lateran 2 treats of tyranny in 
absolute and general terms, secondly, upon the assertion (also absolute) 
of Augustine (On the City of God , Bk. I [, chap, xvii]), that it is not per- 
missible to slay any person without public authorization; thirdly, upon 
the indefinite nature of St. Thomas’ statement that the slaying of the 
tyrant in question is laudable, whereas he does not say that the slaying 

[In Cotmlta, Tiactatus, Quaeshones iiS 2 l I.ugdum). — Reviser ] 

[Suarez, no doubt, intended to say ‘Council of Constance’. — T r ] 
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of the said tyrant by any private individual whomsoever is laudable; and 
fourthly, uponthe fact that no malefactor can rightfullybe put to death, 
nor can he who is in possession be dispossessed forthwith, without first 
being heard and judged. Nor does evidence of an accomplished crime 
suffice, unless a pronouncement of sentence precedes [the act of tyran- 
nicide], 

11. But these arguments are of little force when opposed to the 
Rejection of this commonly approved opinion. 

opinion. For, as I have said, the Council of the Lateran 1 

does not lay down the definite and universal negation, that no tyrant 
may be slain, but simply condemns the universal affirmation that every 
tyrant may be shin, a condemnation stated not in an absolute form but 
rather with a number of qualifying terms, so that the declaration of the 
said Council is reduced to the following loose formula: ‘Not every tyrant 
maybe slain before sentence has been pronounced against him. 5 And 
one cannot draw from this formula any argument in contravention of 
the common opinion. Tothewords ofAugustine I reply that theprivate 
A reply to Augus- individual who slays a tyrant of the kind in question, 
tme - does not commit this deed without public authoriza- 

tion, since he is acting both 2 * by the authority of a tacitly consenting 
state, and 2 by the authority of God, Who has granted to every man, 
through the natural law, the right to defend himself and his state from 
the violence inflicted by such a tyrant. To the argument drawn from 
St. Thomas, we reply that hiswords are sufficiently clear, for in the body 
of the article cited [on the Sentences, Bk. II, dist. xliv, qu. 2, art. 2] he 
says : ‘When the authority [to do so] exists, any person may repel domi- 
nion of this kind 5 ; while in the reply to the fifth objection, St. Thomas 
makesit clear thatherefers to a private individual in using the expression 
‘any person, 5 since he so interprets the words of Cicero concerning the 
slayers of Julius Caesar, and since, moreover, he comes to the following 
conclusion: ‘For he who under such circumstances slays a tyrant, in 
order to liberate his country, is accorded praise and given a reward. 5 As 
to the [fourth and] last argument, we may say that it has force when 
any one is to be put to death in punishment for his offence, or deprived 
of those goods which he holds in peace and as possessions at the moment 
uncontested, whether formally or virtually; but the case with which we 
are dealing relates to defence, not to punishment ; nor is the tyrant in 
possession peacefully, but rather by actual violence, since the state — 
thoughit may perchance refrain from opening battle, owing to its inabi- 
lity to do so — is nevertheless waging incessant and implicit war, as Caje- 
tan rightly notes, in that it offers all the resistance of which it is capable. 

1 [Here also Suarez, no doubt, intended to say ‘ Council of Constance ’ — ' Tr.] 

2 [This interpretation of the correlatives vd . . . ml, attested by Du Cange’s Glossary, is in the trans- 

.itor’s opinion preferable here to the classical interpretation (or . . or) — Tr ] 
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12. A new difficulty,, however, thus presents itself, namely, the 

A new difficulty is fact that according to the doctrine expounded above 
presented. there is no difference between the two cases, or two 

kinds of tyrant. For by that doctrine it is not permissible to slay 
on private authority even those whose titles are tyrannical, since, on 
the contrary, public authority is required; yet if the latter form of 
authority exists, it is also permissible to slay those [true] kings who rule 
in tyrannical fashion. 

Accordingly, I argue further as follows. Even a tyrant whose 
title is tyrannical should be slain [only] in punishment for his crimes 
or on the ground of defence. In the former case (as has already been 
pointed out), he may not be slain simply by any private person acting 
on private authority, because, in the first place, the imposition of 
punishment is (as I have remarked above) an act of jurisdiction, to be 
performed by a superior, and because, secondly, not even the very 
state that has been wronged by such a tyrant may thus punish him 
save by the intervention of a public council and after a hearing and an 
720 adequate judgment of his case, so that the tacit or presumed consent 
of the state does not suffice to authorize the commission of this deed 
by a private individual, but rather, an express declaration made by 
special — or, at least, by general — commission is required. Wherefore it 
would be impermissible for a foreigner in a private capacity, or, indeed, 
for one in a public capacity but not endowed with jurisdiction over 
the said tyrant, to slay the latter on this [punitive] ground, save by 
express commission of the injured state. But if the act in question is 
permitted to a private individual only on the ground of defence, there 
is, consequently, no distinction between the two kinds of tyrant, 
since it is also permissible for a private individual to slay on that 
defensive ground a true king, who tyrannically assails [the rights of] 
his own kingdom, or state, as we have already pointed out. Moreover, 
on the same giound, it is not a power tacitly granted by the state to its 
members that makes such an act of homicide permissible; rather is it 
rendered permissible by the authority of God, Who through the natural 
law has bestowed upon every person the right to defend himself, his 
country and, furthermore, every innocent individual. Therefore, the 
killing of a tyrant on this ground is permitted not only to the members 
of a state, but also to foreigners, in either case and with respect to 
either kind of tyrant, so that no difference exists. 

13. To the last question I reply that, in the first place, it is true 

The difficulty is that a tyrant who seizes kingly power without a just 
solved - title thereto may not justly be slain by any private 

individual whomsoever, as a measure of vengeance, or punishment. 
For this negation is conclusively established by the arguments set 
forth in connexion with the first part of our twofold proposition. 
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Consequently, I grant that with respect to this point no distinction is 
made between a tyrannical king of the kind in question [and one whose 
title to power is lawful], in so far as the essential principle of injustice is 
concerned; although, in the case of a lawful king, the crime committed 
is much more grave and constitutes an act of lese-majesty, which does 
not occur in the case of tyrants of the other group, for such a crime, 
when committed against them is a simple act of injustice and of 
usurped jurisdiction. We are thus left to conclude that only the right 
of self-defence makes it permissible for private individuals to slay 
[even] this latter sort of tyrant. 

There is a great difference, however, between such a tyrant and 
a wicked [but legitimate] king. For [a true] king, though he may 
govern in a tyrannical manner, is not inflicting actual violence upon 
the state subject to him, so long as he does not begin an unjust war 
against it; and consequently, in so far as he is concerned, no occasion 
for defence is offered, and no subject may attack him or wage war 
against him on defensive grounds. A true tyrant, on the other hand, 
is inflicting continual and actual violence upon the state as long as he 
unjustly retains the royal power and reigns by force; so that the said 
state continually wages against him an actual or virtual war, not 
vengeful in its character (so to speak), but defensive. Moreover, pro- 
vided the state makes no declaration to the contrary, it is always 
regarded as willing to be defended by any of its citizens, or, for that 
matter, even by any foreigner ; and therefore, if it cannot be defended 
in any way save by the slaying of the tyrant, any one of the people can 
licitly slay him. Thus it is indeed true, strictly speaking, that this act 
of slaughter is committed, under the circumstances described, not by 
private but by public authority; or rather, by the authority either of 
a kingdom willing to be defended by any citizen whomsoever as by its 
own members or organ, or else by the authority of God, the Author 
of nature. Who gives to every individual the power of defending the 
innocent. 

Accordingly, even in this respect no true distinction is made 
between the two kinds of tyrant, since neither of them may be put 
to death on private authority, public power being, on the contrary, 
always a necessary factor. The difference between the two cases, 
however, is as follows: owing to the distinction explained above, the 
power in question is considered to have been entrusted to every private 
individual as against a true tyrant, while this is not the case as against 
a true sovereign [who rules in tyrannical fashion], 

14. But in view of the foregoing, still another difficulty arises, 

Another difficulty. one w ^ ose treatment is necessary to our present 
purposes. 

For from the comment just made regarding true tyrants, it follows 
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that the preceding comment regarding [true] kings who govern tyranni- 
cally, is applicable only when sentence of deposition has not yet been 
passed against such a king, and not after the passing of that sentence; 
this is an inference which will not be pleasing to the King of England, 
and it is one which merits examination. 

For it has a firm basis, first of all, in the Council of Constance, 
inasmuch as that Council refers only to persons slaying tyrannical 
princes on private authority ‘without awaiting 1 the sentence or man- 
date of any judge whatsoever’ (since it is thus that the Council of 
Constance condemned the contrary proposition) ; so that consequently, 
if any judge possessing lawful jurisdiction with respect to such a 
[legitimate but tyrannical] king, whosoever that king actually is or 
may be, has pronounced against the latter a just sentence whereby 
the said king has ipso facto been deposed from his throne — if, I say, 
this should be the case 2 — the declaration laid down by the Council no 
longer holds; and therefore, the argument expounded above would 
cease to be valid, with the result that our comment regarding true 
kings, in the form previously propounded, would no longer be tenable. 

For under such circumstances, it is assumed that the sentence which 
has been awaiteds is a just and lawful one. Accordingly, the tyrant’s 
assailant acts not upon private authority but by virtue of the said 
sentence and, consequently, as an instrument of public authority. 

In short, when a king has been lawfully deposed, he is no longer a 
721 legitimate king, or prince; and therefore, the statement [of the Council 
of Constance], which has reference to legitimate kings, cannot hold 
true in his case. And furthermore, if after the lawful deposition of 
such a king he should persist in his obstinacy and forcibly retain the 
royal power, he will become a tyrant eyen in regard to his title, since he 
is not a lawful king, nor is it by just title that he holds kingly power. 

This truth is more clearly evident in the case of a heretical king. 

For in a sense, and by reason of his heresy, such a king is forthwith 
The reason for de- deprived, ipso facto, of his dominion over and pro- 
priving a heretical p r i e tary rights in the kingdom, since the latter awaits 
nion over the kmg- confiscation, or is to pass ipso lure to his lawful 
dom - Catholic successor; and nevertheless, [this heretical 

ruler] may not be deprived at once of the kingdom itself, but on the 
contrary justly continues to possess and administer it, until at least 
he is condemned through a declaratory judgment of his crime. This 
point is brought out in the Sext (Bk. V, tit. n, chap, xix), On the other Snt, V.ii.xk. 

1 [VuU footnotes 2, p, 707 and 3 of this page Suarez has expeclala, here — Tr ] 

2 [This parenthetical clause translates a single word m the Latin, lane — Tr ] 

3 [ expeclala Cf. notes 2, p 707 and 1 of this page. One is tempted to give the term its late connotation 
of spectata, here, and translate, ‘the sentence referred to’, or, 1 the sentence m question’ , but the closely 
preceding quotation from the declaration of the Council of Constance, m which expectala would seem 
to have the usual classical significance, makes such a translation inadvisable Probably SuArez's 
implied meaning is, ‘the sentence which has been awaited before the tyrant is put to death.’ — T r.] 
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hand, once the sentence has been pronounced, he is deprived altogether 
of the said kingdom, in such a way that he cannot by any just title 
continue in its possession ; and therefore, from that time forth, he may 
be treated absolutely as a tyrant, and consequently may be put to 
death by any private individual whatsoever. 

15. This difficulty 1 depends upon the assumption that even a king 
A solution Of the who is supreme in temporal matters may be punished 
difficulty. with deposition and sentenced to be deprived of his 

kingdom ; an assumption which the King of England declines to con- 
sider, but which is nevertheless true and follows clearly upon the 
principles laid down in Book III. 2 Moreover, we shall have occasion 
to repeat it in a subsequent part of our discussion. 

To be sure, the question, By whom may such a sentence be 
imposed ? is a grave one. But for the present we shall assume, briefly, 
that this power to depose a king may reside either in the state itself 
or in the Pope, although differently in the two cases. For it resides 
in the state solely by way of a defence necessary to the preservation 
thereof, as I have already remarked (Bk. Ill, chap, iii). 4 If, then, a 
lawful king is ruling in tyrannical fashion, and if the state finds at hand 
no other means of self-defence than the expulsion and deposition of 
Under what circum- this Hng, the said state, . acting as a whole, and in 
stances the state accordance with the public and general deliberations 
may de P nve aprue] Q £ - ts commun [ties and leading men, may depose him. 
tyrannical fashion, This would be permissible both by virtue of natural 
of his kingdom. } aW) which renders it licit to repel force with force, and 
also by virtue of the fact that such a situation, [calling for measures] 
necessary to the very preservation of the state, is always understood 
to be excepted from that original agreement by which the state trans- 
ferred its power to the king, 

This is the sense that we should give to St. Thomas’ declaration 
(II.— II, qu. 42, arts. 2 and 3 [art. 2, ad 3]) that it is not seditious to resist 
a king who is ruling tyrannically, provided at least that this resistance 
is offered through the lawful power of the community itself, and 
prudently, without causing greater injury to the people. Moreover, 
it is thus that St. Thomas himself has expounded this very point 
(De Regimine Principum, Bk. I, chap, vi), as have his disciples, Soto 
(De Iustitia, Bk. V, qu. I, art. 3), Bahez (on II. -II, qu. 64, art. 3, 
doubt 1), and Molina (Vol. IV, De Iustitia, Tract. Ill, disp. vi). 

Others, however, from among the jurists previously cited, take 
a mixed view of this matter. For Pans de Puteo, [De Sindicatu, § An 
liceat occidere Regem ] and Antonio Massa (tract. Contra Usum Duelli , 

1 [See Sect 14, supra, p 716. — T 2 [Supra, pp. 667 el sea.; Defensio Fidei Caikolicae , 

Ilk III, chaps, v and xxm — T r.] 

i [For '4’ read 'qu.' — T r ] * [Not included m these Selections. — Tr.] 
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Nos. 78 and 79) support the statement in question in such a way that 
they apparently concede even to individual citizens the licence to act 
thus. Yet, on the other hand, Restaurus Castaldus ([De Imperatore,] 
aforesaid Qu. 82) supports the contrary view to such a degree that he 
would seem to deny such license even to the community. But [these 
two extremes of opinion] should be modified, in accordance with our 
preceding remarks. 

16. Nevertheless, the power of which we are speaking does indeed 
reside in the Pope, as in a superior possessed of jurisdiction for the cor- 
rection of kings, even supreme monarchs, these princes being regarded 
as subject to him, This is a point which we have already demonstrated. 1 
Accordingly, in the case of crimes relating to spiritual matters, such as 
the crime of heresy, the Pope has direct power to inflict punishment 
therefor upon the king, even to the point of deposing the latter from 
his throne if his obstinacy and a consideration for the common good of 
the Church should so demand. Again, in the case of faults relating to 
temporal matters, in so far as these faults constitute sins, they, too, 
maybe corrected by the direct power of thePope,to the extent, indeed, 
of their temporal harmfulness to the Christian State; and punishment 
of these faults may at least be inflicted by his indirect power, in so far 
as the tyrannical rule of a temporal prince is always pernicious also to 
the salvation of souls. 

17. Moreover, another point should be noted, as follows: even 

A Christian kmg- though a state, or human kingdom — regarded solely 

dom is dependent f rom the standpoint of its own nature, as it existed 
upon the Pope when - 1 _ 1 , . , 

it deposes a tyran- once among the Cjentiles ana exists still among the 

meal king. heathen — possesses the aforesaid power to defend 

itself against a tyrannical king, and to depose him with a view to 

such self-defence, in cases of necessity, I repeat, even though this 

be true, nevertheless, Christian kingdoms, when they so defend 

themselves, are in a sense dependent upon and subordinate to the Pope, 

This assertion is true because, in the first place, the Pope may 
demand of any [Christian] kingdom that it shall not rise hastily against 
its king, nor depose him, unless the cause and reason therefor have 
previously been examined by the Pope himself. The latter possesses 
this power because of the moral dangers and the loss of souls almost 
certainly accompanying these popular tumults, and also for the sake 
of averting sedition and unjust rebellion. Thus history records that 
in such cases the kingdoms involved have almost always consulted the 
Pope, or even have petitioned that he should be the one to depose 
722 a wrongful king or a tyrant. We are told that this occurred in the 
case of Childeric, King of France, when Zacharias was Pope ( Decretum , 
Pt. II, causa xv, qu. vi, can. iii), and m the case of other persons whom 

1 [Supia, pp, 685 el seq . , Dejensio Ftdei Cathohcae, Bk. Ill, chap. xxin. — T r ] 
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I have mentioned previously. 1 Moreover, the histories of Portugal 
relate at length that Sancho II, king of that country, was deprived of 
his royal administrative powers by Innocent IV, when the latter was 
Pope, although Sancho’s kingdom was not taken from him. This inci- 
dent is recorded also in the Sext (Bk. I, tit. vm, chap. ii). 

Secondly, a Christian kingdom is dependent upon the Pope in 
that the latter not only has power to advise or consent to the deposition 
by the kingdom of a king destructive to itself, but may even command 
and compel the said kingdom to take this course, when he shall have 
concluded that such an act is necessary for the spiritual welfare of the 
realm and, especially, for the avoidance of heresies and schisms. For 
under these circumstances the exercise of [his] indirect power with 
respect to temporal matters for the attainment of a spiritual end is 
most admissible. Another argument is afforded by the fact that, in a 
situation of this sort, the Pope per se possesses direct power to depose 
the king; and therefore, he possesses the power by which he may 
coerce the kingdom, in cases of necessity, to the execution of this 
purpose, since otherwise his power [of deposition] would be not only 
inefficacious, but also insufficient. And the final argument is, that 
such a papal command, under such circumstances, is [in itself] an 
exceedingly just command. 

18. Accordingly, granting the truth of this basic assumption, we 
may assert, with regard to the point last proposed, 
m a y h t>e W punishe n 4 Tat, after the rendering of a lawfully authorized 
after a just deciar- condemnatory sentence by which a king is deprived 

ol, itt ice. 0 f his realm, or — and this comes to the same thing — 
after a declaratory sentence for a crime entailing ipso iure the punish- 
ment in question, the person who has passed the sentence, or the one to 
whom that person has entrusted the task, does indeed possess the power 
to deprive the said king of his realm, even by slaying him, if no 
other means will avail, or if a just sentence includes such an extreme 
penalty. However, the deposed monarch may not be slain forthwith 
simply by any private person whatsoever, nor may he even be driven out 
by force, until that private individual has been commanded to act 
thus, or unless a general commission to this effect is contained in the 
sentence itself or m the law. 

The first part of our assertion 2 follows clearly upon the principle 
above set forth. For he who can justly condemn a given person, is also 
able to execute — whether by his direct intervention or with such 
assistance as may be necessary — the punishment he has imposed ; other- 


' [Supra, Dejensio Fidei Cathohcae, pp. 685 el seq., Bk. Ill, chap xxm. — Tit.] 

1 [The assertion as a whole would seem to include both sentences of the immediately preceding 
paragraph in the English, and 1 the first part ’ of the assertion is evidently contained in the first, or 
aHiiniame sentence Suirez undertakes to prove the second, or negative statement, in Section 19 

-r R j 
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wise, his power to declare the law, unaccompanied by any effectively 
coercive power, would be vain. It is for this reason, indeed, as Augustine Augustine, 
says (On the City of God, Bk. I, chap, xxvi), that an agent of the king 
acts rightly in slaying a man at the king’s command, since under those 
circumstances he is carrying into effect the power of that monarch, 
rather than his own. Similarly, then, when a state can justly depose 
its king, the agents thereof act rightly in coercing that king, or — if it be 
necessary — in slaying him ; for in such a case they are acting not on 
private, but on public authority. Thus Soto has well said ( De Iustitia , Soto. 

Bk. V, qu. I, art. 3), that even though a king who is a tyrant solely m 
his manner of rule [and not in his title to the throne] may not be slain 
simply by any one at all, ‘nevertheless, when sentence has been passed 
(these are the words of Soto) any person may be appointed as the agent 
for its execution.’ In like manner, then, if the Pope deposes a king, 
only those persons whom the Pope himself has charged with the task 
will have the power to drive out or slay that king. And if the Pope 
does not enjoin upon [specific] persons the execution of his decree, 
the said task will fall to the lot of the lawful successor to the royal 
power; or else, in the event that no such successor has been found, the 
kingdom itself will be charged with this function. Moreover, the 
Doctors hold that the same principle is to be observed in connexion 
with the crime of heresy, when declaration is made by public sentence 
depriving a heretical king of his kingdom. Castro (De lusta Haere- Castro. 
ticorum Punitione, Bk. II, chap, vii) and Didacus de Simancas ( lnstitu - bunancas 
tiones Cathohcae, Tit. xlvi [, chap, xlv,] no. 75) may be consulted on 
this point. 

19. The foregoing remarks also afford a ready proof for the second 
part of our assertion. 1 

For even though a given person has been justly condemned to 
A private individual death > may not be slain at will simply by any 
may not on his own private individual whatsoever, unless this individual 
slayTma^whoTas das deen commanded or in some other way impelled 
been condemned to to the act of slaughter by one in authority. This con- 
death dition holds because one person may not kill another, 

unless the slayer is either a superior possessing in himself the power to 
do so, or else the agent of such a superior, and he may not be called an 
agent unless his act is instigated by the authority of his principal. But 
if all this is true with regard to any malefactor, it will surely hold true 
with greater reason m the case of a piince. 

It will perhaps be argued that these requirements are satisfied 
by the implicit or tacit instigation of the state, which by virtue of the 
very fact that it has deposed the king declares its will that he be driven 

1 [i.e. the negative part, prohibiting completely unauthorized private persons from executing the 
sentences in question Vide footnote z, p, 720 . — Tr.] 
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out, coerced, and even — in case he resists — put to death, by the agency 
of [any or] all persons. Such a contention, however, is false, a fiction 
devised in defiance of reason. For a judge, in condemning a heretic 
or malefactor who is a private individual, does not by that very act 
empower all persons to punish such an individual ; and consequently, 
when the state, or the Pope, condemns a king who is heretical, or 
tyrannical in some other fashion, such [punitive] licence is not — even 
in a tacit or implicit sense — granted to every one [indiscriminately]. 
The consequent is true because there is no just reason to assume the 
existence of this licence as against a king, more readily than as against 
other persons. For prudence and just procedure in the actual execu- 
tion [of a sentence] are always essential; and furthermore, a greater 
danger of disorder and excess attends the coercion of the person of a 
prince or king than that which attends the coercion of other individuals. 
Therefore, if the Pope issues a decree declaring that a given king is 
heretical and deposing him from his throne, but containing no fuller 723 
specifications with regard to the execution of the sentence, all other 
princes are not forthwith empowered to make war upon the deposed 
monarch, since they are not (so we assume) his temporal superiors, nor 
does that Pope invest them, by the sole force of his decree, with the 
power to make such a war. 

Consequently (as I was saying) only the lawful Catholic successor 
of that monarch is invested under these circumstances with the said 
authority; or, in case he should be disregardful of it, or no such successor 
should exist, the kingdom as a whole body, provided that it is a Catholic 
body, will succeed to the right in question. But if this kingdom itself 
seeks the aid of other princes, they may lend such aid, a fact which is 
self-evident. Furthermore, if the Pope bestows upon other kings the 
power to invade the kingdom of the deposed ruler (and the examples 
which we have adduced in Book III 1 prove that the Pope has quite 
frequently done this), such an invasion may, under those conditions, 
be justly undertaken, inasmuch as they lack neither a just cause nor 
the necessary authority. 

20. In the light, then, of these true and unquestionable principles, 

The principles ex we c ^ ear arl d convincing proof of the fact that the 

pgunded above third part of the oath exacted by King James in- 
pfoof of C ?he lI error vo ^ ves > under various heads, an excessive assumption 
involved m the of power, injustice opposed to righteous custom, and 
King j X ames d by error * n contravention of true Catholic doctrine. 

To prove the first of these points, i.e. the fact that 
an excessive assumption of power is involved, I ask: By what authority 
does the King of England compel his subjects to swear that a certain 
proposition is heretical, when it has not been so condemned by the 

1 [Supra, pp. )oi-2 ; Dejensto Fidei Catholicae, Bk III, chap, xxui, at end — Tr ] 
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Catholic Church ? For if the King maintains that the said proposition 
was condemned by the Council of Constance, we may object, in the 
first place, that it is impossible for him to make such an assertion 
consistently, inasmuch as he rejects the authority of the Councils, and 
particularly that of the modern Councils. By way of a second 
objection, we may ask where he can find, in the decrees of the 
Council of Constance, the words, ‘princes which be excommunicated 
or deprived by the Pope’; or these, ‘by their subjects or any other 
whatsoever?’ Accordingly, in view of the fact that the addition of 
these phrases to the proposition in question effects an immense change 
in it and in its purport, the inference by which [the condemnation of] 
this [altered] proposition is attributed to the Council, is fallacious and 
misleading. 1 On the other hand, if King James conde mn s the said 
proposition, not on the authority of the Council of Constance, but 
simply on his own authority, then, beyond any possibility of doubt he 
exceeds and abuses a power which is not [even rightly] his. Moreover, 
it is very strange that he should repeatedly disparage the papal power 
of defining points of faith, while he himself dares to arrogate this same 
power to himself; for though he does not make this claim in so many 
words, he professes to do so by his acts. In this arrogation of power, 
the king is guilty of further inconsistency, inasmuch as he boasts in 
another passage of this Afologie for the Oath of Allegiance that he 
himself does not, after the fashion of the Popes, fabricate new articles 
of faith. In fine, since he holds that nothing is of faith save what is 
contained in the Scriptures, he should show us the Scriptural text 
condemning the proposition in question as heretical, or the text 
whereby the contrary proposition is divinely revealed, before we may 
regard as a heresy the one [condemned by him]. To be sure, Paul said 
[Romans, Chap, xiii, v. 1]: ‘Let every soul be subject to higher powers’; 
but nowhere did he add: Let all be subject even to powers that have 
been excommunicated or deprived [of their authority] by the Pope. 
Neither may the one injunction be inferred from the other; for they 
are quite different from each other, not to say mutually opposed (as it 
were) since a king who has been deposed is no longer a higher power. 
Wherefore, I further conclude that the profession of the said oath of 
allegiance, insofar as this [third] part of it is concerned, is tantamount to 
an acknowledgement of the royal authority and power both to condemn 
propositions as heretical at the king’s own pleasure, and to lay down rules 
for the faithful, on his own authority, as to what they should believe as 
proper to the faith and what they should denounce as heretical. On the 
part of the king, [the exaction of] such an oath is an abuse and usurpation 

1 [The translator has preferred here the ecclesiastical Latm connotation of tllusoniis (implied under 
tllusio in Harper’s Latin Dictionary), although the classical Latin interpretation would not be maccept- 
able. ‘the inference ... is a fallacy and a mockery,’ — T r.] 
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of spiritual power, and on the part of those who take this oath, [its pro- 
fession] is virtually equivalent to a profession of false faith. 

21. Moreover, the very words of the oath are a clear proof of the 

fact that King James, in exacting the same, exacts 
ti C tWs l same P fa°ct, more than mere civil obedience; that is to say, more 
based on the very fhan an oath pledging such obedience, 
words of the oath p or something in excess of civil obedience— which 

is a matter on a far lower plane than the Christian faith — -is obviously 
involved in an oath by which one is pledged to detest a given proposi- 
tion as heretical. This is particularly the case when the injunction 
[condemning that proposition] is new to the Church, so that the king 
[issuing the injunction] does not simply compel Christian subjects to 
detest a proposition that is in any event already condemned by the 
Church (an action which is at times permissible to a Catholic king if 
it is executed in the proper manner), but even compels these subjects 
to detest a proposition which he himself newly condemns, upon his own 
authority. Such is the conduct of King James in the present situation. 

The foregoing remarks also afford satisfactory proof of [our second 
point ], 1 the fact that the oath in question is unjust on the part of 
King James, because it exceeds in many ways the proper limits of 
his power and so becomes a form of coercion by violence, and usurpation 
of another’s jurisdiction. 

Again, on the part of the faithful, acquiescence m the said oath 
is unjust. It is unjust partly for the general reason that they would be 
swearing either unlawfully or to a lie; since if they believe, solely on 
the King’s authority, that the [rejected] proposition is heretical, their 
act merits condemnation even on this ground alone. [But such 
acquiescence is also unjust] for a much more potent reason, namely, 
because the proposition condemned in this oath is altogether true, and 
is rendered certain by the true principles of the faith, as we have 
previously proved ; 2 and if, to all outward appearances, the subjects 
abjure a proposition of this sort, not believing in their hearts 724 
that it is heretical, they are guilty of open perjury, a fact that is self- 
evident. Moreover, the piofession of such an oath involves also a 
special and personal injury affecting the Pope, whose power and right 
to command'obedience they deny, moved by the fear of man. 

22. Finally, it is easy to draw from the remarks made above, the 

A twofold error in- inference [embodying our third point ] 3 as follows : 

voived m the third this third part of the oath of allegiance also involves 
part of the oath. 1 • 0 

p erroneous doctrine. 


1 [i.e. the second defect noted in the third part of King James's oath 1 injustice opposed to righteous 
custom.’ Vide the first sentence of Section 20 of this Chapter. — T r.] 

1 [Defensto Fidei Cathohcae, Bk III, chap vm, which is not included m these Selections — Tr ] 

3 [1 e the third defect rn tins part of the oath: ‘error in contravention of true Catholic doctrine ' 
l we the first sentence of Section 20 of this Chapter, and footnote 1 on this page — ' Tr ] 
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One error is the contention that the Pope is not endowed with 
power to depose a heretical or schismatic king who is dragging or 
perverting his kingdom to the point where it will embrace the same 
schism or heresy. For this error is upheld by the words of the oath 
most particularly, and more directly than by any other [words pro- 
nounced on that matter], as will be immediately evident to every 
person reading the oath, and as we have previously proved 1 by manifold 
arguments. 

A second error is not so definitely expressed in the wording, to be 
sure, but it is implicit in the very substance of the oath, and is virtually 
included therein, namely, the implication that a temporal king may 
even exact of his subjects a sworn belief in regard to those matters 
having to do with the doctrines of the faith and with the renunciation 
of heresies; and, indeed, the further implication that the decree of 
the king is to be preferred, even on these points, to the decree of the 
Pope. And all this is surely equivalent to declaring that a temporal 
king holds the primacy in spiritual — or ecclesiastical — affairs. For the 
primacy of Peter includes no greater dignity, nor any that is more 
necessary to the conservation of the Church and the unity thereof, 
than the supreme authority to lay down the articles of faith and con- 
demn heresies ; an authority which the King of England arrogates to 
himself, in the words already quoted. Therefore, the profession of 
the oath in question is an open profession of schism and error; and 
consequently, true Catholics are bound in conscience to reject the 
same. 


1 [ Defensio Fidet Calholicae, Bk. VI, chaps, i-in, which are not included In these Selections. — Tit.] 
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TO THE MOST ILLUSTRIOUS LORD D. JOAO MANOEL, 
MOST EMINENT BISHOP OF VIZEU, WISEST OF COUN- 
SELLORS TO THE CATHOLIC KING 

The Jesuit College of Coimbra 

Far more tardily than befits us, most illustrious Bishop, this Col- 
lege of Coimbra, belonging to our Society, and by many titles yours 
also, offers to you this gift, such as it is. For this College is keenly aware 
that in you alone there are combined in the highest degree all those 
qualities by which authors are customarily moved to pay such tribute 
to their benefactors. They are the glory of your name, and of your 
truly royal lineage, the distinction of episcopal rank, choice literary 
culture, and what surpasses and almost eclipses all other titles, an 
admirable union of all the virtues that adorn a man and a prince. 
For if it is not unbecoming to pass over other considerations, it would 
seem to betoken not a human, but (as it were) a divine excellence, that 
one who excels in every way, should be unassuming in his mode of life, 
not elated by honours, and, though of an exalted position, not disdain- 
ful even of humble friends. For those reasons, indeed, Father Francisco 
Suarez, while living, had long been aware that he ought by some 
outstanding product of his talents, to manifest in unique fashion the 
gratitude due to you before all others. This, I bear witness, was the 
perpetual and constant wish, this the ardent endeavour, of one whose 
last wishes it would be wrong, in our judgment, utterly to disregard, 
especially as he could have found no more favourable advocate for his 
teachings, no readier champion of his labours. 

However, we found at hand no work of this kind by which the 
debt could be completely discharged, and which could be considered 
a gift worthy of your acceptance. 

[iv] But, lo ! there now speaks one from above (in my belief, none other 
than the author), who says: ‘You have here the treatise on the theo- 
logical virtues, by means of which you may carry out the wishes of 
Sudrez, and which you may quite fittingly lay before the illustrious 
Bishop of Vizeu, so that he who is known to have cultivated these 
virtues long and well, shall also be the patron of that teaching concern- 
ing them, by which the minds of men are disposed to harmony.’ 

Doubtless, Su&rez had foreseen that this posthumous offspring of 
his talents, when it had come into our possession, and being bereft of 
its parent, would have need of your protection and your guardianship, 
so that, should it chance to be exposed to the arrows of the envious, 
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it might be sheltered as by a rampart. For though the author was one 
whom the plaudits of the world, already universal, had raised above 
the reach of envy, nevertheless, now that he has attained to that more 
blessed felicity, far removed from human intercourse, he has been able 
to look, for this solicitude, to you alone, his strongest and most loving 
defender. 

In truth, however, our College has been moved [also] by this 
consideration, namely, that the work should by preference be dedicated 
to you, if not as an [adequate] manifestation of the cherished hope 
that we may requite our own debt of gratitude, yet as some slight 
testimony of the sentiments which, each and every one, we entertain 
for you. Even though you accord but scanty credit to our own labours 
in connexion with this work, yet the author was one on whose behalf 
those labours will seem not unfruitful, and to you, most Eminent Lord, 
before all others, the fruits of that author should be dedicated. Vale. 

[v] 

BALTHASAR AL VARUS, DOCTOR OF THEOLOGY, OF THE 
COLLEGE OF COIMBRA OF THE JESUIT SOCIETY 

To the Readers on behalf of the Author 

There are three chief reasons which have urged us not to confine 
within the enclosure [of our College] these lectures on the theological 
virtues. First, one might in all justice anticipate that a discussion of 
theological virtue by so great a theologian would be worthy, indeed, 
of so eminent an author and so weighty a subject. Secondly, the greater 
part of this work, which treats of faith, is (as it were) the last offspring 
of Suarez, generated that he might give a final proof, from his exalted 
position, of the wealth of his genius and the rich vein of his wisdom. 
Although,in Spain or in Italy, before he was summoned to this Academy 
of Coimbra, Suarez dealt more concisely (as he would do in the schools) 
with the subject-matter of the other two treatises, yet, they cannot 
fail to evince traces of the author’s power and artistry. Thirdly, since — - 
owing to the reasons which we have just mentioned — many copies of 
those lectures on faith were transcribed incorrectly, and since the 
number of these copies increased daily, we have decided to make them 
public, thoroughly freed from copyists’ errors, and readily accessible to 
all students, thanks to the help of the press. 

It will, however, appear that in this work one thing is lacking in [vi] 
doctrinal method — though you would hardly find any other writer 
so successful and scrupulous in the observance of that method — that is 
to say, the author ought first of all to have discussed the theological 
virtues in general, and then treated thereafter of the points proper to 
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each. But a reply is ready to hand. For since all habits that accompany 
grace, chief of which are the theological virtues, go by the name of 
holiness, there remained hardly anything to be said as applicable to 
them in common, that would not be applicable also to sanctifying 
grace. The matter has been treated by Su&rez in his work De Gratia 1 
lately published, in questions such as these: first, are there any such 
habits per se infused and dwelling in the soul ? Are the principles of 
their acts adequate (a point fully treated in Book VI) ? Secondly, do the 
aforesaid habits demand a special co-operation of grace, in order that 
they may be actualized, or is the general co-operation sufficient (a ques- 
tion accurately treated in Book II) ? Then again, thirdly, can these 
habits become more intense or remiss or be lost altogether (treated in 
full in Books IX, XI) ? 

However, if an explanation as to other more common elements in 
these virtues is desired, it will be published, God willing, in the fourth 
treatise, that on Passions and Habits, where the treatment by St. Thomas 
(I. -II, qq. 62 et seq.) will be amplified. Vale. 

1 [No part of SuArez's treatise De Gratia is included in these Selections. — Tr.] 
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DISPUTATION XVIII 


ON THE MEANS WHICH MAY BE USED FOR THE CONVERSION AND 
COERCION OF UNBELIEVERS WHO ARE NOT APOSTATES 

The means by which men may be drawn to virtue and faith, or 
The means by which recalled from vice and unbelief, are partly those which 
unbelievers may be move the will through persuasion, instruction or 
468 convert ?f’ dlffer m kindness: and partly those others, which hold man to 
his duty through punishment or coercion. 

Of such means, the former class are, without doubt, more in har- 
mony with faith, because their influence is brought to bear more 
upon the will, and faith should be voluntary. But the latter class are 
sometimes necessary, if there is not to be a lack of power; and con- 
sequently, we are bound to treat of both groups, beginning with the 
former. Nevertheless, since the second group depend especially upon 
A twofold coercion: authority, which must reside in some individual, in 
direct, and indirect, order that he may coerce or punish another, we must 
first state that this coercion may be twofold, direct and indirect. 

As to this issue, in order that coercion may be directly applied, 
two things are required. One is that it should he derived from the 
power of jurisdiction; the other is that this means should be used to 
draw men to the faith. Indirect coercion will be present, when com- 
pulsion is exerted not intentionally but in self-defence, or else in 
order to punish the injustice or crime of another. 

Therefore, this latter sort of compulsion might be exercised with- 
Ecciesiasticai juris- out an Y P ower of jurisdiction. With regard to tins 
diction is twofold m power, it is well to note at the outset that jurisdiction 
this matter. [ n the Church is twofold, spiritual and temporal. 

Hence, unbelievers may be subject to the Church in either of two ways, 
namely, with respect to the spiritual jurisdiction, as apostates are, or 
merely with respect to the temporal jurisdiction, as in the case of un- 
believers who are not apostates. 


SECTION I 1 

HAS THE CHURCH THE POWER AND RIGHT OF PREACHING THE GOSPEL 
TO ALL UNBELIEVERS EVERYWHERE ? 

I. In the caption introducing this question, two words, power 
_ , , , ( potestas ) and right (tus). must be noted and dis- 

Explanation of what M . , J , . ° , , i , • 

constitutes the right tinguished, since they do not mean the same thing. 

andpower of preach- ]? or there are two ways in which one may have the 

power to perform a given act. First, there is the per- 

1 [It should be borne m mmd by the rendei that this Disputation and the one following are divided 
by Suarez into Sections and Sub-sections instead of Chapters and Sections, as elsewhere — Tr] 
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missive sense; since one may be allowed to perform an act, although 
he may have no peculiar right to do so, no proprietary privilege (so to 
speak) with regard to the practice or act in question, as when I am 
allowed, for example, to enter the house of another. In the other sense, 
this power is coupled with right, as in the case of the power to make 
use of one’s own house or of common property. Hence, in the question 
propounded above, 1 the power referred to must be understood in both 
senses. 

Therefore, we must assert, first, that the Church has that power 
[The first proposi- by which it may legitimately preach the Catholic faith 
tion:] the Church everywhere and to all kinds of unbelievers. This is 
preach the Catholic obvious and is clearly a matter of faith, as is proved 
faith in ail regions, by t he words of Christ in the following passages: 
(Matthew, Chap, xxiv [, v. 14]) ‘And this gospel [of the kingdom,] shall 
The foundation [of be preached in the whole world, for a testimony to all 
this proposition], nations’; (Chap, xxviii [, v. 19]), ‘Going [therefore], 
teach ye all nations’; and (Mark, Chap, xvi [, v. 15])} ‘preach the gospel 
to every creature.’ For He Who gave this command, gave also the power 
of carrying it out, as the event has proved. Paul said (in the Epistle 
to the Cohssians, Chap, i [, v. 6]), speaking of the Gospel: ‘It has come 
unto you, even as it is in all the world bringing forth fruit and growing.’ 
The reason [for the existence of this power] is also clear. For faith is 
necessary to all for salvation; and therefore, it was likewise necessary 
that there should be some way of announcing this faith to the whole 
world, since otherwise there would not be salvation for all according 
to the ordinary law, in view of the fact that, by the common and 
ordinary process, faith comes only through hearing and preaching, as 
Paul bears witness in the Epistle to the Romans (Chap, x [, w. 14 et seq.]). 
For this reason also Christ Our Lord said (Luke, Chap. xxiv[, w. 46-7]) : 
‘Thus it is written, and thus it behoved Christ to suffer, and to rise 
again from the dead [, the third day]: And that penance [and remission 
of sins] should be preached in his name [. . .].’ Consequently, this act of 
preaching the faith is righteous in its very nature and by reason of its 
object; hence, it is permissible of itself; and therefore, the power of 
executing that act is everywhere essentially legitimate, and proper to 
the Church. Finally, the [possession of the power] in question is also 
in harmony with natural reason. For the reproval of a brother by 
fraternal correction, and the instruction of the ignorant, especially 
regarding those things which relate to good conduct are [acts pre- 
scribed] by natural law, and the power of performing these acts — • 
nay more, the obligation to do so at an opportune time — is there- 
fore given to all; consequently, when once the fact of revelation and 

[i.e k the heading for Section I, ‘Has the Church the Power and Right of Preaching the Gospel 
to All Un believers Everywhere ?' — Tr.] 
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the necessity of faith are assumed, the act of communicating that 
revelation through speech and teaching, and the permission to do so, 
follow (as it were) from the natural law, and therefore, the power of 
preaching is also derived from it. 

We may infer incidentally that this simple power (so to speak) 

The inference [from normally belongs in some degree to all believers, if 
the first proposi- they are sufficiently instructed to exercise it, and are 
tlor ^' not otherwise forbidden. This is obvious, for the 

reason that [such preaching] is a work of charity, and one of the works 
of mercy, a fact which will be more fully expounded in connexion with 
the next proposition. 

2. My second proposition is as follows : the Church has not only 
The second proposi- t ^ le s i m P^ e and (so to speak) the permissive faculty of 
tion concerns the preaching the Gospel everywhere, but also the right 
Church’s power to to P reac h thus, coupled with a special power. This 
469 preach the true faith is evidently the opinion of St. Thomas, as expressed St. Thomas, 
everywhere. in a passage (II.TI, qu. 10, art. 8 ), on which Cajetan Cajetan. 

and other commentators are in agreement; as are other scholastics 
(on the Sentences of Peter Lombard, Bk. II, dist. xli), especially Major Major. 
(ibid., Dist. xliv, qu. 3), others on the Sentences (Bk. IV, dist. iv), Soto, 
including Soto (ibid., Dist, v, the sole question, art. io), and Victoria Victoria. 
(Relectio I: De Indis, Sect. II, no. 9 [Relectio V: De Indis, Sect. Ill, 
no. 9]). 

The basis of that opinion is that Christ our Lord had this power 
Basis of the second over all men, as His heritage. For that heritage was 
proposition. t0 ty obtained by means of preaching the faith; and 

since all the nations were not to be instructed by Himself, Christ 
bestowed the power of giving such instruction, coupled with the 
corresponding right and authority, to His apostles, and through them 
to the Church; therefore, the Church has this special right The entire 
first proposition of the foregoing argument may easily be drawn from 
the Old and New Testaments. For in Psalms, ii [, v. 6], the Psalmist, Psalm, ii. 
speaking in the person of Christ, says: ‘But I am appointed king by 
him over Sion his holy mountain’, while the mode of acquiring the 
kingdom is indicated by the phrase [ibid.], ‘preaching his command- 
ment’; and then these words are added [ibid., v. 8]: ‘Ask of me and 
I will give thee the Gentiles for thy inheritance, and the uttermost 
parts of the earth for thy possession,’ plainly declaring a plenitude 
of jurisdiction over the whole world. That this prophecy was fulfilled 
in and through Christ, Our Lord Himself has testified, saying, Matthew , last 

last Chap. [chap, xxviii, v. 18], ‘All power is given to me in heaven and c a? 
in earth’; then follows the command [ibid. v. 19], ‘Going [therefore], 
teach ye all nations’, whereby He communicates His own right and 2 connthtans, 
power to the Apostles. This is Paul’s meaningin the ^101^(2 Corinthians, v. 
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Chap, v [, v. 19]), ‘hath placed in us the word of reconciliation’; to 
which he adds [ibid., v. 20], ‘For Christ therefore we are ambassa- 
dors’; and an ambassador, indeed, represents his prince and shares in 
Ephesians, iv. his power. Accordingly, Paul also said ( Ephesians , Chap, iv [, w, 1 1-12]), 
‘And He gave some apostles [. . .] and other some pastors and doctors 
[. . .] for the edifying of the body of Christ’; and, in his Second Epistle 
2 Timothy, » to T imothy (Chap, ii [, v. 9]), ‘[I labour even unto bands, as an evildoer,] 

but the word of God is not bound’; that is to say, it is not bound, 
because the Church has this right of spreading the word, and not 
merely the right, but the necessity and obligation as well, according 
iConnihvms, tQ ^ p assa g. e ( j Qonnthians , Chap, ix [, v. 16]), ‘For woe is unto me if 
I preach not the gospel, for a necessity lieth upon me.’ 1 Finally, the 
John, xx i. words of Christ to Peter (John , Chap, xxi [, v. 17]), ‘Feed my sheep,’ 

support this truth; for the term ‘Feed’ refers not merely to an in- 
definite sort of power, but to one coupled with jurisdiction, which is 
exercised, or rather, is begun, by preaching. Therefore, since this 
power was given to Peter that it might persist in the Church forever, 
the Church possesses such right and power. 

3. Moreover, if we regard the end to be achieved, a reason can 
, be given for the existence of this authority, namely, 

authority, in terms that the power of teaching the faith was necessary, as 
stat'd endinV * eW ’ ' S ^ ^ ave sa ^’ ^ or sa ^ vat i° n Hten, and in order that 
the redemption of Christ might be brought to all 
men. Therefore, in order that the said power of teaching might be 
efficacious, it was necessary to communicate it not only with a simple 
authorization and (as it were) permission, but also with its own proper 
right and power. The Lord Christ was able to give that power in 
this way; hence, He did so give it. Furthermore, although the exis- 
tence of such power cannot be demonstrated by natural reason, it is 
still entirely m harmony therewith, since, as I have said, the right of 
teaching the ignorant is (as it were) connatural to every man. There- 
fore, assuming the necessity for faith, it is entirely consonant with 
reason that the Author of faith should leave to His ministers and 
especially to His Vicar this special right of instructing men in the 
doctrines of the faith. 

4. From this second proposition, a third follows, namely: the 

T , ,, , . Church has the right of defending its preachers, and 

tion the Church of subduing those who by force and violence hinder 

or do not permit this preaching. This is the opinion 
and of punishing held by the authors above cited, and especially by 
preaching hmder lts Major and by Victoria. It is possible also, in a sense, 
to confirm this proposition by an example from Paul 
(Jets, Chap, xni [, w. 8-1 1]), who condemned Elymas the sorcerer to 

1 [The word order, as given by Suarez, varies somewhat from the Vulgate. — Tr ] 


Acts, Mil 



Disp. XVIII: On Means for the Conversion of Unbelievers 743 

a perpetual blindness for resisting the ways of the Lord, as Jerome 
stated in his letter To Riparius against Vigilantius [= Letters, cix. 3] 
and cited in Decretum , Pt. II, causa xxm, qu. viii, can. xiii, where 
there are many references to the Fathers who confirm this truth; see 
also Decretum, ibid., can. xi, and other passages therein. 

Reasons in support of this proposition are easily inferred from 
The first reason m what we have already said. The first is that if the 
proof of this pro- Church has the right of preaching the Gospel every- 
position. where, then whoever by force or violence prevents the 

exercise of this right, does an injury to the Church. Therefore, the 
Church may repel such violence and protect its own right; for this 
[secondary right] follows naturally from the original right [of preach- 
ing], especially since the authority in question is supreme within its 
own order, as is this right in the Church. 

Secondly, this same reason is reinforced by another principle of 
. both canon and civil law, namely: when jurisdiction 

is granted, everything morally necessary for the exer- 
cise thereof is granted as well, because otherwise the grant would be 
minimized and inefficacious {Digest, II. i. 2; and likewise Decretals, 
Bk. I, tit. xxix, chap, v and other similar passages). But the right in 
question has been given to the Church as a true power and jurisdic- 
tion over the whole world, a fact which has been proved by the words 
of Christ, ‘Feed my sheep’; and the exercise of that jurisdiction 
470 should begin with the preaching of the Gospel; therefore, it is neces- 
sary that the Church should at least have the power of protecting 
[its preachers]. 

The third reason, which is very cogent, concerns a power that is 
natural (so to speak) though indirect. For every state 
has the power to protect innocent persons who suffer 
grave injury from those stronger than themselves; but wffioever hinders 
the preaching of the Gospel does the gravest injury to many who per- 
chance might have been converted if they had heard it, and who would 
w illi ngly have heard it, if it had been preached to them; therefore, 
the Church has the power of protecting those who in that respect are 
innocent and who suffer a grave injury. 

Finally, there is another analogy showing that the existence of 
this power is consonant with natural reason. It is as 
e ou reason. f 0 ]] ows . ever y 8tate h as the right of sending ambassa- 
dors to treat of peace with another state, and consequently the former 
has the right of protecting those ambassadors and of avenging an injury 
if they are ill-treated; therefore, much more has the Church this right 
with respect to her own ambassadors who are the preachers of the 
faith, especially since the Church, as was proved above, has the power, 
given by Christ, to expand and to occupy the whole world. 


The third reason. 


Jerome. 
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5. But first we must inquire: In whom is vested this right or 
The power of preach- power which we have said exists in the Church ? This 
ing the faith rests question map be asked either with regard to the imme- 
ateiy^^iridls on^of diate power of preaching the Gospel, or secondly, 
common right. with regard to the right to send forth preachers, or 
thirdly, with regard to the right of defending those preachers and of 
removing any obstacle in their way. 

As to the first phase of the question, it must be said that this 
power is vested as one of ordinary right in each of the pastors of the 
Church respectively; and by delegation it is vested in those only who 
are legitimately sent forth by those pastors. 

The first half of the immediately preceding statement is clearly 
true, because this power is not only highly necessary to the pastors 
of the Church, but, more than that, it belongs by virtue of their 
office to them alone. For the sheep of Christ are to be fed chiefly 
with the word of faith, and Christ committed His sheep to the charge 
of these pastors. Moreover, I have said, ‘respectively’, because the 
power in question, in so far as it is supreme and universal over the 
whole world, resides in the Roman Pontiff alone, as Salmeron (on 
the Acts of the Apostles , Vol. XII, tract, xxxviii) well taught. 

And by delegation, I n the case of bishops, this power is limited to each 
the power in quesl one’s own diocese, with dependence on the supreme 
only ^ho^are Taw- P 0111 ^- I* 1 the case of parish priests, it exists in a 
My sent out to proportionate degree, as I assume from other pas- 
preach - sages. 

The second half of the same statement 1 is proved by the custom 
of the Church. For the practice which has always been observed, 
from the beginning, is that the ministers of the Gospel should 
be sent out by the Apostles or by other pastors, according to the 
passage (2 Corinthians, Chap, iii [Chap, viii, v. 22]), ‘And we have 
sent with them our brother,’ &c. More explicitly, elsewhere occur 
these words also ( Romans , Chap, x [,v. 15]) : ‘And how shall they preach 
unless they be sent ?’ Secondly, this restriction is necessary for the 
observance of due order, upon which depend the peace and the tran- 
quillity of the Church, and also for the sake of purity of doctrine; for 
errors would easily be implanted if any person whosoever should as- 
sume to himself the power of preaching the faith; and consequently, 
this office must be exercised by commission from the Church or from 
its pastors, a rule which is laid down in the Decretals (Pt. V, tit. vii, 
chap. xii). Finally, the right in question pertains to the power of 
jurisdiction; nor can any one of his own authority usurp the jurisdic- 
tion of another, particularly not when this jurisdiction is spiritual 
and supernatural, and should therefore flow from Christ immediately, 

1 [Vide two paragraphs above.— T r.] 
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or from him to whom Christ directly granted such jurisdiction when 
he said, Teed my sheep’, or, ‘I send you’. 

However, all this must be understood as referring to public 
This must be under- preaching, which is carried on by virtue of special 
to°°ublwVTachinif aut horization ; inasmuch as private instruction and 
and not to private teaching can be conducted by any one of the faithful 
instruction, sufficiently learned, when the principle of charity and 

the occasion should so demand. This is the meaning of the statement 
in Ecclesiasticus (Chap, xvii [, v. 12]), ‘And God gave to every one of 
them commandment concerning his neighbour.’ For this sort of in- 
struction is not a usurpation of jurisdiction, since such private teaching 
is given, not as though by virtue of the pastoral office, but by reason 
of a duty or counsel of charity. St. Thomas (on Romans , Chap, x) adds 
also that the passage in Romans refers to the ordinary [public churchjlaw; 
for the Holy Spirit, by a private law, may send whomsoever He shall 
wish, inspiring such a minister with a special impulse to this sei vice. But 
in that case the Church must be assured by some supernatural act or sign 
of the validity of this private law, a fact which is brought out in the 
Decretals (Bk. V, tit. vn, chap. xii). Otherwise — that is to say, if any one 
wishes to exercise this gift contrary to the precept and [right] order of 
the Church (as Innocent III said in a similar case, Decietals , Bk I, tit. ix, 
chap, x), such an inspiration must be judged as proceeding from an 
evil spirit rather than from a good one. 

6. In accordance with the foregoing statements, and in regard 
to the second phase 1 of the question above propounded it must be 
The supreme and asserted that the absolute, supreme and universal 
send?n Sa forth W6r ^ senc ^ n o preachers of the Gospel to such un- 

preachers 0 resides in believers resides in the supreme Pontiff alone; because 
the supreme Pontiff, he affine is the supreme pastor of the whole flock of 
Christ, according to the words of Christ, ‘Feed my sheep’ ; and further- 
more, because the special duties of extending the bounds of the 
471 Church and of disseminating the faith pertain to him, since the other 
bishops have their jurisdiction limited within definite tenitorial 
boundaries. Hence, if there should be any unbelieveis of this kind 
within such territory, any bishop within his own diocese could send 
to them preachers, or teachers. But as to the territory outside his 
own diocese, by the ordinary law (as it were) and normally speaking, 
no bishop below the Pope has this power. However, if necessity 
presses, or if there should arise a fit occasion for converting any one to 
the faith, the bishops, as a duty of charity, could send preachers to 
neighbouring provinces with the approval and the tacit, or interpreta- 
tive, consent of the supreme Pontiff, who always in such cases should 

1 [i e ‘In whom is vested the right to send forth preachers See the first paragraph of Sub- 
section 5 of this Section, supra, p. 744 — ‘ Tr.] 
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be consulted as soon as is conveniently possible, that he may, in ac- 
cordance with his office, provide for the necessity or take advantage of 
the occasion which has arisen. 

7. With regard to the third aspect 1 of our question, there is even 
The right of protect- greater reason to observe that the duty of defending 
the aforesaid right, even by coercion and war, if such 
defence should be necessary, belongs solely to the 
supreme Pontiff. In defence of this statement, we 
argue, first, that it is his duty to defend the universal 
rights of the Church. Secondly, such defence involves 
the waging of war, and therefore normally requires power of a sove- 
reign order; thi s power does not reside per se in temporal princes, for 
it is derived from a spiritual right which is not granted to them, but 
is, on the contrary, joined to spiritual power, the latter being indirectly 
extended to temporal affairs, as was shown elsewhere. Therefore, the 
power in question resides only in the supreme Pontiff. 

It must be added, however, that this power does not so belong 
to the Pope that it should be exercised by himself or through eccle- 
siastical persons. For it is no part of the priestly office, nor of the 
ecclesiastical status, to take up corporeal arms, as was rightly held by 
Ambrose [Letters, xx. 8 , To Marcellim], who is cited in the Decretum 
(Pt. II, causa xxm, qu. viii, can. xxi), where, throughout the first six 
chapters [of the Causa], this fact is supported by manifold evidence. 
Consequently, the Pope has the power of entrusting this defence — 
that is to say, its execution — to temporal princes, and may even com- 
mand them to undertake the change ( Decretum , Pt. II, causa xxin, 
qu. viii, can. viii with other canons in said question viii). 

It follows, therefore, as Major and Victoria [De Indis, Sect. Ill, 
The supreme Pon- n0 - I0 ] rightly observe, that the Pope can distribute 
among temporal princes and kings the provinces and 
realms of the unbelievers ; not in order that the former 
may take possession of these regions according to their 
own will, for that would be tyranny, as I shall explain 
later, but in order that they may make provision for the sending of 
preachers of the Gospel to those infidels, and may protect such preachers 
by their power, even through the declaration of just war, if reason and 
a rightful cause should require it. For this purpose, then, the Pope may 
mark off specific boundaries for each prince, which that prince may not 
later transgress without committing an injustice. This, as we read, was 
done by Alexander VI in the case of the kings of Portugal and of Castile. 

The chief reason of all [for asserting this principle] is the fact that 


tiff map entrust this 
right of defence to 
kings, and distribute 
to them the king- 
doms of unbelievers. 


1 [1 e. ‘In whom is vested ... the nght of defending preachers and of destroying any impediments 
m their way V See the first paragraph of Sub-section 5 of this Section, supra, p, 744.— Ts 1 

2 [Not included in these Selections — Tr] 
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it is expedient that this matter, which most gravely concerns the 
Church, should be conducted in an orderly manner. For that is most 
necessary, both for preserving peace among Christian princes, and also 
in order that each of these princes may procure with the greater care 
the welfare of the people committed to his charge. Therefore, this 
prerogative belongs wholly to the Pope as one who gives the first im- 
pulse (so to speak); for kings are (as it were) his organs and instruments, 
and consequently no [temporal prince] can transgress the limits pre- 
scribed to him, since he cannot act unless he has received this impulse. 

8. A further inquiry may be made regarding this same doctrine, 

and especially regarding the third proposition: an inquiry that is, as 
Whether the defence to whether such defence of preaching and of preachers 
Of, preachers of the 0 f the Gospel is allowed only after injury has been 
fore any injury has mulcted by unbelievers, or some obstacle has been 
been don e^to jthem. placed in the way of the preaching of the faith; or 
opinion of some is whether that defence is permitted as a precautionary 
stated. measure (so to speak) and soldiers may be employed in 

order to prevent injury to the preachers, or in order that their ministry 
may not be hindered. 

For some have said that a Christian prince may justly seize the 
The affirmative territory of a pagan king on this ground alone, namely, 
opinion of certain in order that the Gospel may be preached with greater 
persons. ease anc j secur! [ty un( ] er a Christian prince. 

But since this opinion understood, without limitation's incredible, 
as will be made clear from what we shall say later on, some have modi- 
fied it by declaring that Christian princes may send forth preachers 
accompanied by a military force, sufficient, not for the waging of war, 
but in order that the preachers may proceed in security. They add 
also that a Christian prince may build towers and fortified strongholds 
in the lands of unbelievers, especially at the national boundaries, in 
order that entrance and access to such lands may be made easier and 
472 more secure for the faithful. Finally, they hold that a prince may 
collect, from the unbelievers who inhabit the territory in question, 
whatever expenses he has incurred in such enterprises, since that sum 
is spent for the benefit of those unbelievers; and that, consequently, 
he may resort to violence and warfare in order to exact payment, if it 
is denied, and may proceed even to the occupation of the territory if this 
should be necessary. That is the opinion of Major ([on the Sentences ,] 
Bk. II, dist. xliv, qu. 2 [qu. 3], and it is based solely upon the principle 
that preferential favour should be shown to the faith. 

9, But this teaching is not to be approved, according to the 
The negative sounder opinion of Victoria, Banez, and other modern 
opinion is approved, authors, as set forth in the passages cited above. 

First, because it has no foundation in the teachings of Christ, but 


Major* 
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Luke, x. 


2 Connihians, 
x. 


is rather repugnant to his very words ( Matthew , Chap, x [, v. 16] 
and Luke, Chap. x[, v. 3]), ‘Behold I send you as sheep in the midst of 
wolves’, words by which He plainly meant that the preaching of the 
faith was introduced not by arms, but by gentleness, patience, and the 
power of the word, and also by living example, according to the asser- 
tion of Paul (2 Corinthians, Chap, x [, v. 4]), ‘For the weapons of our 
warfare are not carnal, but mighty to God.’ 

Secondly, the opinion m question is opposed to the custom and 
practice of the Church, for the Apostles and their successors assuredly 
did not preach the Gospel in that way, nor were the Popes, even after 
the conversion of the emperors to the faith, accustomed to send forth 
preachers to unbelievers in such fashion, a fact which is evident from the 
case of Gregory, who sent preachers to England, and from similar instances. 

Thirdly, the practice under discussion is, m point of fact, not 
defensive, but aggressive; therefore, it is a virtual coercion to the 
adoption of the faith, or at least, to a hearing of those who preach the 
faith; and such coercion, as we shall presently explain, is not permissible. 

The first member of this proposition may be explained thus : if 
preachers are sent with an army, those to whom they are sent may — 
morally speaking, and not without obvious reason — presume that these 
preachers have come to seize their territory rather than to provide for 
their spiritual welfare ; hence, even as a general rule, [these unbelievers] 
may justly defend themselves, acting upon a prudent presumption; 
accordingly, an occasion for a just war is given them, and under these 
circumstances, the practice in question becomes an aggressive rather 
than a defensive measure; and on the other hand, if [the unbelievers] 
are not able to resist, and yield through fear, that, in turn, is coercion, 
even m the highest degree. 

From this explanation is derived a confirmation of the [concluding] 
statement [of our proposition, namely,] that such means are not fitted 
for the introduction of the faith. For they lead to its injury and 
defamation; since the infidels will think, [if we resort to these means,] 
that our faith gives us the privilege of violating the ius gentium, and 
even the law of nature, by our seizure of the property of others against 
the will of the owners and by our rvaging of war without any just 
ground; and since these same infidels will consequently become more 
hardened, and more indisposed to receive the faith. Therefore, this 
mode of introducing the preaching of the faith is not permissible. 

10. Accordingly, it should be stated that one ought first to try 
in what way Chris- peaceful means, inviting and repeatedly urging infidel 
conduct themselves P^IIICCS 3.11(1 St3tC$ to permit tllC pr£3Ciling of the fsitll 
with unbelievers, in in their realms, and to offer or allow security to persons 
may provide oppor- who come into or dwell within their domains for the 
tumty for preaching, purpose of performing that task of preaching. This 
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is clearly what Christ Our Lord meant, when He counselled the Apostles 
whom He was sending forth to preach, that above all things they 
should proclaim peace {Matthew, Chap, x [, v. 12]). But if the unbeliev- 
ing princes resist, and do not grant entrance, then, in my opinion and 
on account of the reasons given above, they may 'be coerced by the 
sending of preachers accompanied by an adequate army. 

In like manner, if, after the preachers have been received, the 
infidels should kill them or treat them wrongfully, when the victims 
are blameless, and for no other reason than that they have preached 
the Gospel, then an even better reason for just defence and, indeed, 
for righteous vengeance, has arisen, the latter sometimes being neces- 
sary in order that other infidel chiefs may be coerced and may fear to 
practise like acts of tyranny. For such [defensive action] is in harmony 
with the natural law and is not opposed to any command of Christ; 
and if, during the first years of the Church, this mode of coercion was 
not customarily practised, the reason was, not that this coercion was 
impermissible, but that the Church in those days had not the temporal 
means of resisting the enemies of the faith. For in the beginning, Christ 
our Lord willed to conquer the world by the power of the word and 
by that of miracles, in order that His own power and the truth of His 
doctrine might be made more manifest. 


SECTION II 


IS IT PERMISSIBLE FOR THE CHURCH AND CHRISTIAN PRINCES TO 
FORCE THESE UNBELIEVERS TO GIVE EAR TO THE FAITH ? 

I. With regard to this point, there are two opposing opinions. 
The affirmative The first affirms absolutely and unconditionally that 
opinion. such coercion is permissible. This appears to be 

Major’s opinion ([on the Sentences ,] Bk. II, dist. xliv, qu. 2 [ qu. 4]), 
although he does not state it in set terms. 

473 Moreover, this view may be suggested by what we have already said 
{supra, p.741, Sect. I, sub-sect 2). For if the infidels could not be forced 
Argument I in sup- t0 ^ sten i then the powei to teach would be supei fluous, 
port of the affirma- or, at least, in the highest degree useless, since teaching 
tive opinion. } s - n va ; nj jf there is no one to hear ; but we have said 

that the Church does possess the power and the right to teach the faith; 
and therefore it has, accordingly, the power to obtain a hearing through 
compulsion. 

Secondly, the force of the foregoing argument is clear from analogy. 

For Christ said to his Apostles [John, Chap, xx, v. 23] : 
rgument ‘Whose sins you shall forgive,’ &c., wherefore the 

Church very properly infers that He commanded the faithful to con- 
fess their sins, inasmuch as sins cannot be forgiven unless they are 


Major 



Valentia. 

Salmerdn. 


Luke, ix. 
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heard and known; hence, by the same reasoning, if He gave to the 
Church the power of teaching unbelievers, He therefore gave it the 
power to force unbelievers to hearken, since there can be no teaching 
without an audience, or since, at least, such teaching would be vain 
and useless. 

Hence, the opinion in question is founded, thirdly, upon the 
principle that when one of two correlatives is granted, 
Argument ill. ^ ot k er - g g rantec [ a i so . s i nce the one cannot exist 

without the other, as is usually taught in the matter of privileges in 
a like connexion. What has been stated elsewhere ( De Legibus, Bk. VIII, 
chap, xi) 1 may be consulted. Another principle set forth above has a 
like bearing on this point, namely, the principle that when jurisdiction 
has been granted, everything is granted without which that jurisdiction 
could not well be exercised. 

Finally, I contend, in the fourth place, that an argument is derived 

... from what was stated above, namely : it is permissible 
Argument IV. i . . j . 4 ^ 1 • . 

to employ coercion in order to prevent resistance to 
the preaching of the faith; but if the pagans are unwilling to listen, in 
that very unwillingness they resist and impede the preaching of the 
faith; therefore, . . . 

2. The second opinion denies unconditionally that the coercion in 
The second and question is permissible with respect to any unbelievers 
negative opinion, whomsoever, whether or not they are temporal sub- 
jects of the Church or of Christian princes. This opinion was held by 
Valentia ([ Commentariorum Theologicorum ,] Vol. Ill, disp. i, qu. x, 
point 6, near end), and Salmeron (Vol. XII, tract, xxxviii [, on the Acts 
of the Apostles]) appears to have upheld the same doctrine. 

The proofs of the negative opinion are, first, that we do not read 
that Christ gave this coercive power to the Church; neither does it 
necessarily accompany the power of preaching, since the latter may 
have been given with respect to those who wish to hear, and since we 
often see that a given person has the power, the duty and the right of 
teaching, but has not the power to compel others to hear him. 

Secondly, such coercion does not seem to be in harmony with the 
example of Christ. For we read (in Luke, Chap, ix [, w. 54-5]), that 
once, when He went into Samaria, and the Samaritans proved un- 
willing to receive Him, certain of His disciples said: ‘Lord, wilt thou 
that [we command] fire [to] come down from heaven’, &c.; to whom 
Christ replied : ‘You know not of what spirit you are. [The Son of Man 
came not to destroy souls, but to save’,] as if to say that force and 
threats were not to be used against the Samaritans; and accordingly, 
He peacefully withdrew. The same principle of conduct may be 
observedinotherpassages,also. According to one of those other passages 

1 [Not included in these Selections — Tr ] 
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[Matthew, Chap, x, v. 14], He said to His Apostles, ‘And whosoever shall Matthew, 
not receive you, nor hear your words: [. . .] shake off the dust,’ & c. 

Thirdly, there is an excellent reason, namely, that faith should be 
voluntary; therefore, the means to faith should also be voluntary; 
consequently, coercion to the faith in the case of the unbelievers in 
question is not permissible, as we shall observe in the following Section ; 
and accordingly, coercion to the hearing of the faith is also impermis- 
sible. The proof of this deduction is as follows : the essential desirability 
of the means is the same as that of the end, especially when the means 
are entirely necessary, and desirable solely on account of the end. 

The fourth is the principal argument and is as follows : the coercion, 
which we are discussing is either direct — that is, it employs fear, which 
it inspires with the intention of forcing these unbelievers to the 
desired act — or else it is indirect — that is to say, it employs fear which 
is instilled on some other ground, but one from which it is hoped that 
the act in question will result, even though this result is not intended 
directly and for its own sake ; this latter method of coercion ordinarily 
has no place in cases of the sort under discussion, because subject- 
matter and occasion for such coercion are lacking with respect to un- 
believers of the kind in question ; the former sort of coercion, indeed, 
is always illicit; therefore, ... 

The truth of this second proposition is established thus : without 
jurisdiction, there is no just coercion; the Church has no jurisdiction 
over unbelievers who are not its [temporal] subjects, while over 
those infidels who are its subjects it has at most a temporal jurisdic- 
tion, which does not extend to spiritual affairs ; and to give ear to the 
preaching of the faith pertains to the spiritual sphere. 

3. A third opinion, which is intermediate between these two, and 
The third and true which distinguishes between infidels subject to Chiis- 
opimon. tian princes and those who are not subject, seems to 

me worthy of approval. 

Accordingly, I hold, first, that it is permissible for Christian 
The first proposi- princes to force their own infidel subjects to hear the 
tion. faith. Such is the opinion held by Pezant and Baiiez Pezant, 

(on II.-II, qu. 10, art. 8). Moreover, although the latter author Banez 
shrinks from the view because he thinks that this practice was never 
customary on the part of the Church, nevertheless, the example of 
Rome has great weight with me. 

For the Roman Pontiffs use coercion upon the Jews who are their 
This proposition .s subjects, compelling those Jews to hear the preaching 
proved by means of of the faith once a week, and imposing a penalty upon 
an example. those who refuse to hear. On this point, one may con- 

474 suit the Bull of Nicholas III which begins i Vmeam\ and that of 
Gregory XIII beginning ‘Sancta Mater Ecclesia’. 
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Victoria. 


752 

Some persons, however, reply that this imposition constitutes, not 
An evasion of the a penalty, but a species of tribute, which may justly be 
foregoing proof. imposed upon such infidels, in their capacity as subj ects, 
but which is remitted by the kindness of the prince in the case of those 
who hear the preaching; so that the practice in question is not coercion, 
at least not coercion of a direct kind, but, at most, indirect — or rather a 
method of inducement through the kindness displayed in the remission 
of the tribute, a method the use of which is permissible, as we shall 
explain in the following Section. 

This evasion of the difficulty, however, although it cannot be clearly 
This means of eva- refuted, would nevertheless seem to have been devised 
sion is precluded, without any foundation; for that sum of money whichis 
imposed upon those refusing to hear, is levied, not on the extrinsic title 
of a just tribute, but only on account of an omission, or act of dis- 
obedience; and apart from this tax, there are other sufficient tributes 
whicharelevieduponsuch infidels because of their temporal subjection. 

4. Our proposition, then, may be maintained by an appeal to 
The rational proof reason - F° r there are two ways in which the subjects 
of the same proposi- in question may be compelled to hear the preaching 
tton ' of the word. 

First, they are bound by divine command to hear the faith, as 
Victoria maintained (Pt. I of the aforesaid Relectio, no. 3 6 \De Indis, 
Sect. II, no. 12]). To be sure, this point does not suffice to justify 
coercion, at least, direct coercion; for the observance and enforcement 
of that command do not pertain to temporal jurisdiction, a fact which 
is self-evident. 

Secondly, then, it is possible that there might intervene in this 
matter some just command issued by the prince himself, for the 
observance of which he might use coercion upon his subjects. This 
assumption seems entirely plausible; for the hearing of preaching, 
is not, in itself and of its own nature, an action that falls within the 
supernatural sphere, and under the present circumstances subjects 
could be convinced that it was right and calculated to be for their 
advantage, Indeed, [such a command on the part of the prince] could 
even be referred to that welfare of the realm which a temporal prince 
may and ought to preserve — that is to say, the greater concord and 
peace of all the subjects: either in order that the unbelievers them- 
selves may be set free from the errors [of whose falsity] they can be 
convinced because these errors are opposed to natural reason as are 
those which the Gentiles adopt; or else because such errors are opposed 
to what they themselves admit and believe, as happens in the case of 
the Jews; or, finally, because this action [on the part of the prince] 
may be directed to enabling the subjects to choose the true religion and 
the true worship of God, since in every human state that is well 
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governed this care must be taken. Therefore, such a mandate, issued 
by the prince, is just and does not exceed his jurisdiction; and conse- 
quently, he may, by imposing a penalty, compel his subjects to obey 
the mandate in question. 

5. The arguments adduced in support of the second [and wholly 
The arguments ad- negative] opinion, 1 then, do not militate against this 
duced in connexion proposition, for they relate only to non-subjects, 
opim not^iniii- Thus, in reply to the first argument, we confess that 
tate agamst this this act [of coercion] is not to be ascribed to any special 
proposition. power given by Christ, but we maintain that the 

ordinary power of a temporal prince is sufficient. Therefore, the 
second argument is fallacious in appealing to the example set by Christ 
and His Apostles ; for they did not assume or make use of a temporal 
principate. As to the third argument, indeed, regarding coercion to 
belief, although the introductory statements 2 may be admitted, the 
final inference 3 is denied: partly on the ground that one may be forced 
to hear, but not be forced to believe (just as a person may be forced to 
hear the preaching of the evangelical counsels or that on the grant of 
indulgences, without on that account being forced either to follow the 
counsels or to gain the indulgences) ; and partly on the ground that it is 
not necessary that the command in question be imposed for the specific 
reason of belief in a given supernatural faith, but for the general reason 
of choosing the true religion and of avoiding errors which are repugnant 
even to reason. The same reply may be made to the fourth argument. 

Banez, however, adds two limitations to the proposition in ques- 
. , ....... .. tion. 4 The first is that this coercion may be allowed 

of the proposition, solely for the sake of a single hearing of the faith; since 
by Banez. otherwise, if it took place frequently, there would be 

a virtual compulsion to belief. The other limitation is that it be 
attended by a moderate punishment [in case of disobedience]. 

But I disagree as to the first of the two limitations: I do so, partly 
because the contrary is proved by the Roman custom mentioned above; 
partly because, practically speaking, the [single exercise of] coercion 
The first limitation would be useless, since, for the acceptance of faith, it is 
is rejected. not enough that its preaching should be heard once, and 

especially not, in the case of men who have grown accustomed to their 
errors; and partly, in fine, because there is no reason, if the coercion has 
been licit once and has had no effect, to prevent it from being licit again. 
Neither does there follow from such a proceduie any virtual coercion to 
the faith; for our assertion is not that it is permissible for princes to 


1 [Supra, p 750 . — Tr.] 

2 [i.e. ‘faith should be voluntary, therefore, the means to faith should also be voluntary, conse- 
quently, coercion lo the faith m the case of the unbelievers m question is not permissible . . ' Tr.] 

3 [1 e. ‘and accordingly, coercion to the hearing of the faith is also impermissible ’ — Tr.] 

+ [1 e the first proposition under the third opinion, supra , p 751 . — Tr.] 


1569.74 
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impose this burden simply at will, but that it is permissible for them to do 
so with prudence and moderation, and in accordance with the attendant 
circumstances, as may be seen in the case of the example set by Rome. 

The other limitation, however, is decidedly acceptable. For judge- 475 
The second iimita- ment in the case of such coercion should be passed on 
tion is approved. the same grounds as in the case of a penalty imposed 
upon one who fails to observe some civil law, the transgression of which, 
politically speaking, neither causes great disturbance to the state nor is 
considered to be a very grave matter. 

6. Secondly, I hold : it is in nowise permissible to coerce unbelievers 

The second proposi- who are non-subjects, to a hearing of the faith. This 
tion. proposition is much more nearly a certainty than the 

first ; and is commonly accepted as such, being furthermore proved by 
the first and second reasons in support of the second opinion, and, 
especially, by the fourth. 

The sources of proof I set forth and urge [the second proposition], in the 
for this proposition, following manner: all coercion, whether it be direct 
or indirect, requires in the person exercising it a certain jurisdiction or 
power over the person coerced, since — in view of the fact that all coer- 
cion is executed by the infliction of some ill — it cannot be licit except 
in virtue of a superior power; but Christian princes have no power or 
jurisdiction over the unbelievers in question; therefore, . . . 

This minor premiss is proved both by the very terms themselves, 
in that these unbelievers are assumed to be non-subjects ; and also by 
the fact that the Church has no spiritual power over such persons (a 
point which I shall for the present assume to be true, and which I shall 
discuss more fully in the next Section); nor has the Church a temporal 
jurisdiction, since that jurisdiction resides in the princes and kings of 
the said unbelievers, these rulers being supreme in their own order; 
and therefore, such coercion cannot under any title be just. 

7. Neither do the arguments relating to the first opinion 1 avail 
The answer to the against this proposition. For to the first argument, we 
first argument. reply that the power to preach is not formally a power 

of jurisdiction, but merely the virtue (so to speak) of 
latin^to^he^firtt enlightening through teaching; so that the efficacy of 
opinion are this power resides, not in any coercive virtue, but in 

the efficacy of the word and in the showing of the 
Spirit and power, 2 as Paul said [1 Corinthians , Chap. 11]. Nevertheless, 
it does not follow that this power is fruitless; for it is morally certain that 
there will be some who will give ear voluntarily, if there is one to preach. 

! p 7^q— T rJ 

2 \vutu v. translated ‘virtue’ immediately above, and probably having the same significance here, 
whereas the power referred to earlier in the same sentence is poteslas t not virtus The slight inconsistency 
in translation is clue to the fact that the Biblical passage here cited (Douay version) contains die phrase, 

‘m iihewing of the Spirit and power.’ — T r] 
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Accordingly, the reply to the second argument, which was derived 
The answer to the by analogy and by similitude with the words, ‘Whose 
second argument. sins y OU shall forgive,’ is easily evident. For the power 
to remit sins is one of jurisdiction, and applies to the subject as such; 
so that, in this respect, there is involved in such power a very different 
essential principle from that involved in the power to preach. But a 
certain propoition may be preserved with regard to this point, since, 
just as the divine precept to confess is joined with the power to give 
absolution, even so a divine precept to hear and to embrace the faith 
is imposed together with the power and the right to preach the faith. 
There is, however, a difference. For the precept enjoining confession 
falls upon those who are members of the Church, and they can certainly 
be compelled, through that same Church, to fulfil the said precept; 
whereas the other precept includes also those persons who are not 
subject to the Church, and over them the Church can certainly exercise 
no compulsion. 

The answer to the third argument is as follows: the principle 
The answer to the there set forth, with regard to correlatives, applies 
third argument. only in the case of those things which are necessary 
to the use of a power granted in connexion with one of the correlatives ; 
whereas, in the case under discussion, it is not necessary, in order to 
use the power of preaching, that it should be possible for others to be 
forced to hear; rather does it suffice that they are licitly able to do so, 
and that they ought to hear voluntarily. Moreover, the same is true 
of the other principle adduced. 

Hence, the reply to the fourth argument is evident, since the 
The answer to the reasons for maintaining the power to resist those who 
fourth argument. place unjust impediments in the path of preaching the 
faith, differ greatly from the reasons for maintaining the power to 
compel a hearing of the same. For the former power is a means morally 
necessary, and assumes that an injury which one is allowed to repel, has 
been committed; whereas neither of these conditions can be found to 


exist in the latter case, and thus the grounds [for maintaining the 
existence of this second power] are entirely different. 

8. But hereupon a difficulty arises, since it follows from what has 


An objection. 


been said that if, perchance, in the case of any infidel 
kingdom both the king and the leaders of the realm are 


unwilling to admit the preachers of the Gospel, or to permit them to 


come into the kingdom, the Church cannot use any violent means or 


coercion in order that the Gospel may be preached there; and this 


seems unfitting, because such a nation would not be sufficiently provided 
for; therefore, . . The truth of the [primary] inference is evident. For 
in such a case, the entire nation is unwilling to hear the Gospel; and — 


as has been said — they cannot be compelled to hear it; therefore, . . . 
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As to this argument, some simply concede the inference; since 
The reply made by ^ f°Fows thence, not that men are insufficiently pro- 
certam persons to vided for, but only that they are not thus effectually 
this objection. provided for, because under such conditions, men 
may by their own malice, hinder the means of salvation given them, as 
it is probable that they will do. 

Nevertheless, I think that, as a general rule, some coercion is 476 

allowable under the circumstances posited. I 11 par- 

ticular, if any pagan state wishes to hear preachers, 

What should be and if the pagan king prevents the people from so 

done if the king and doing, then the said state may resist him; and in this 

the leaders of the ° . , *111 ,0/ . . . ? 

realm hinder matter it may be aided by Christian princes, m order 

preaching from t ^ iat th e unwilling king shall permit the preaching of 

the faith; for in thus [restraining] his subjects he does 
them, an injury, by setting obstacles in the way of their salvation. 
According to the same reasoning, if the king consents to and desires the 
preaching, but does not dare to allow 7 it on account of the resistance 
of the leaders or of the realm at large, the king may bring force to 
bear upon his subjects; and if he lacks the power, then, in this matter, 
also, he may be aided by Christian princes, for the reason given 
above. 

_ Finally, if both the king and kingdom offer simultaneous resistance, 

I think that they may be forced to permit the preachers of the Gospel 
to live in their territories; for this tolerance is obligatory under the 
ius gentium and cannot be impeded without just cause. Moreover, 
that king and that people may be forced to permit these preachers 
to declare the word of God, without suffering violence or treachery, 
to those who are willing to hear; since it is probable that there will 
never be lacking individual persons who will hear voluntarily. For, 
even if we assume that the king and his kingdom are offering resistance, 
still, not absolutely all individuals are included under the term ‘king- 
dom , but rather, the Councils or chief men, or else the greater or 
greatest part of the kingdom; and always, without exception, the 
Church retains unimpaired its right to preach in that kingdom, and 
to defend the innocent (so to speak) — to defend, that is, individuals 
who may wish to hear the word. Accordingly, under such circum- 
stances, there is involved no coercion to the hearing of the faith, but 
only a coercion to refrain from impeding the preaching of the Gospel, 
or placing obstacles in the way of those persons who may voluntaiilv 
choose to give ear to such preaching. 
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SECTION III 

AFTER A SUFFICIENT PRESENTATION OF THII GOSPEL, IS IT ALLOWABLE 
TO USE FORCE TO COMPEL BELIEF ON THE PART OF THOSE INFIDELS 
WHO HAVE BEEN SUFFICIENTLY* INSTRUCTED f 

[i.] This question may be discussed both in its relation to those 
unbelievers who are in every sense non-subjects, and 

The first opinion. • , • i , J , . 

m its relation to those who arc temporally subject 
to the Church. Hence, we have the first opinion, which teaches that 
it is permissible to use force upon unbelievers, even upon those who 
are not subjects, in order that they may accept the faith after it has 
been sufficiently expounded to them. Such is the opinion of Major 
(on the Sentences , Bk. II, dist. iv [dist. xtiv, qu. 4]); and — so it 
is said — in the time of Charles V, and with reference to the Jews, a 
certain Genesius Sepulveda [, Dc Fato et lAbrro Arbitrio ] strenuously 
defended the same view. 

This opinion may find a basis in the words of Clnist (Luke, Chap. 

The first Droof xiv k v< : ‘Compel them to come in’, that is, into 
the nrst proof. the Church> as Gregory (Homily XXXIX [Homily 

XXXVI], On the Gospel) and Chrysostom explain (Homily XIV, {On 
Matthew ]) 1 in their discussion of that point. Therefore, Clnist gave 
the power to compel unbelievers to come into the Church; and that 
power given by Christ extends to every one. This point is lunfinned 
by the example of Christ, who used forte upon Paul to make him sub 
mit to the faith Augustine (Letter, \l\iii [sun, no. 5 1 ) makes use of 
this example in a similar ease. 

I base a second argument upon reason, as follows: these pagans 
The second nroof sin fi ricv .«usly in not accepting the faith after it has 
been sufficiently heard by them; therefore, on account 
of this sm, they m.q justly be punished, and thiough punishment 
coerced to accept the faith, consequently, men have powei to punish 
the sin in question, for 11 pertains to the Providence of God so (north 1 
human affairs that public crimes shall not remain unpunished; 1 hen- 
fore, the power under discussion resides in the Church alone-, because- 
that power presupposes the existence of the faith which is found m 
the true Church and there only 

Thirdly, expediency may lie adclut cd as an argument. Ken tlnougli 

The third proof, sut1 ' cocrti,in K rcal b r ° ()d ni < 1 }' I*’ anticipated; since, 
granted perhaps that those who arc: coerced may be 
converted less sincerely or even fictitiously, still those who follow, 
and who will greatly outnumber the former — will believe the more 
easily, and many innocent children will be saved through baptism. 

1 [St, Chrysostom there speaks very mehrutly of the 1 lmrih ills m.un point i. ihul Si Mnlllirw 
was speaking tif the kingdom of doth — Ui.visHe.j 
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Therefore, because of this beneficial result, the coercion in question 
may be allowed. For if any evil follows therefrom, that evil is not 
wrought, but [merely] permitted, by the Church. This argument may 
be supported by the authority of Gregory ([Letters,] Bk. IV, letter vi), 
according to a passage in which, for a similar reason and with regard 
to a similar case, he uses almost the same words. 

2. According to the second opinion, the Church and Christian 

princes may compel acceptance of the faith on the 
The second opinion. ^ rt 0 f t }j 0se w bo are temporally subject to them, 

although this is not the attitude taken with regard to those who are 
not subjects. Scotus (on the Sentences, Bk. IV, dist. iv, qu. 6) upholds 
this second opinion; while Gabriel and Angelus follow him, but on 
the condition that the coercion be indirect, not direct, a limitation 
which will be discussed later. 

The opinion in question is founded first of all upon the arguments 
in favour of the first opinion, which a fortiori support this one. 

Secondly, the practice of the Church may also be adduced in 477 
support of the latter view, for the kings of Spain used the power of 
which we are speaking. Ferdinand forced the Moors to accept the 
faith; and before Ferdinand, King Sisebut, he who is called ‘most 
religious’, had done likewise in the case of the Jews, and is praised for 
that deed by the F ourth Council of T oledo (Cb ap . lvi [Cha p . lvii] cited in 
the Decretum, Ft. I, dist, xlv, can. v and the Decretals, Bk. Ill, tit, 
xlii, chap, iii, last section). The Sixth Council (Chap, iii), and the 
Seventeenth Council of Toledo (Chap, viii), have also expressed a 
favourable opinion of the act of Sisebut. The Decretum (Pt. II, causa 
xxiii, qu. vi, can. iv) quotes Gregory, too, as declaring in his Letters 
(Bk. Ill [Bk. IV], letter xxvi), with regard to the Jews who were subject, 
that : ‘They should be burdened with such a weight of fines that they are 
compelled through punishment [to accept the faith].’ Lastly, there 
is the rule of Augustine ( Letters , cciv [clxxiii. 2, in Migne ed.]), ‘Wicked 
men are to be restrained from evil and compelled to do good’, cited 
in Decretum (Pt. II, causa xxiii, qu. iv, can. liv). Unbelievers are 
wicked, and the faith is for them a great good ; therefore, they may be 
forced by their princes to accept this good. 

3. Finally, a special argument may be added as to these unbehev- 

A confirmation as to i n g subjects, namely: that the coercion in question is 
unbelieving sub- not repugnant to the faith; that with respect to such 
jects ' unbelievers the power to coerce is not lacking, nor is 

there lacking a suitable reason for such coercion; and that therefore, 
the coercion is permissible. 

The major premiss of this argument may be proved, first of all, 
from the example of heretics, on whom the Church imposes the faith. 
Therefore, the sort of coercion under discussion is not repugnant to 
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the faith. Hence, there does not seem to be any solid and true basis 
for the contention urged by some persons, in this connexion, namely, 
that faith resulting from coercion is slavish and involuntary, and there- 
fore a sacrilege. For in the example mentioned [that is, in the case 
of heretics] this contention appears to be proven erroneous. Its erro- 
neous nature may also be proven by reasoning, as follows : when the wish 
is forced it retains, absolutely speaking, its character as a wish, although 
relatively it may be involuntary; but it is sufficient for the acceptance 
of the faith that the act be voluntary, absolutely speaking. To this we 
may add the consideration that a man is very often induced by punish- 
ment and coercion to change his will utterly and absolutely; and there- 
fore, coercion is permissible with respect to many benefits which could 
not well exist without an absolute wish, as Augustine teaches at some 
length (in the aforesaid letters , xxiv [Letters, cciv, which is clxxiii, no. 2, 
in Mignc cd.]) and as we read in the Decretum (Pt. II, causa xxni, qu. 
iv, can. xxxviii). 

The minor premiss 1 of the chief argument may be proved as follows : 
the unbelievers in question are assumed to be subjects of Christian 
princes; and a prince has power to coerce his subjects, especially as to 
those matters which arc necessary for their salvation; moreover, the 
prince or the immediate prelate may compel a subject to obey not 
only his own commands, but also the law of a super lot sovereign; and 
therefore, much more certainly may .1 temporal prime compel Ins 
subjects to obey t lie law of the Supreme I h aw nly Pi me e, and to obey, 
consequently, the law ol faith. Put t heimoi e, a prune may forcibly 
restrain a pagan subject front blaspheming against the Christian reli- 
gion, and from inflicting any injury upon it; but those unbelievers 
have blasphemed in not believing a fait li sufficiently set forth to them, 
for they think and declare that it is false, and therefore may justly 
be punished and through punishment forced to conversion. This is 
especially true since these pagans may be convinced that what is set 
before them is much more prudently credible than the cnoi s in wlm h 
they themselves live Theicloic, the power in question is not wanting 
to Christian princes. Finally, and in accordance with lire preceding 
remarks, it is easy to prove the remainder of this minor premiss, 
namely, that a suitable reason [for .such coercion] is not lac long. For 
it is to be hoped that much good will result from this coercion, either 
to the parents or to the children or to those who follow, as we have 
gathered from Gregory [Letters, Bk. IV, lei ter vi]. Neither is there 
any reason to fear greater evils, for it is worse that unbelievers should 
persist in their errors than that their conversion should be* fictitious 
They and not the Church are responsible for that fiction, and const*- 

1 [it* the* sl.tluiit.nt lh.it, 'with resptcl to such Unbelu vu*» iht pn\u r In mnu is riot l.n Luijj, nor 
is there I.irkin^ a suitable rc.ivm for such coercion', .See th< lust paragraph oj this Sub s( c Uou -Tk j 
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quently, there is no reason to consider this coercion as an evil in 
itself. 

4. Nevertheless, the third and common opinion of theologians is 

The third and true that unbelievers who are not apostates, whether sub- 
opinion, jects or not, may not be coerced to embrace the faith, 

even after it has been sufficiently proposed to them. So St. Thomas 
teaches (II.-II, qu. ro, arts. 8 and 12); as do also Cajetan [on II.-II, 
ibid.], de la Palu (on the Sentences , Bk. IV, dist. iv, qu. 4), Durandus 
(ibid., qu. 6), Soto (ibid., dist. ix, qu. I, art. 3 [dist. v, sole question, 
art. ro]), Richard Middleton (ibid., dist. vi, art. 3, qu. 1), Antoninus 
([ Sumvia Theologica,] Pt. II, tit. xn, chap, ii), Abulensis [Tostado] (on 
Kings, Bk. I, chap, viii, qq. 34, 182, 183), Sylvester (word baptiswws, 

Pt. iv, qu. 6), Alfonso de Castro (De Iusta H aereticormi Punitione, 

Bk. II, chap, iv), Victoria, at length (Relect. De Indis, Sect. II, no. 15), 
Salmeron (Vol. XII, tract, xxxvii) and Henriquez (Summa Theologiae 
Moralis, Bk. II, chap, iv, no. 8 [Bk. II, chap, iii, no. 8]). This is abso- 
lutely a true and certain opinion, which we shall prove, in separate 
sections dealing first with non-subjects, then with subjects. More- 
over, we shall speak first of direct coercion, and shall then add some 
remarks as to indirect coercion. 

5. We hold, first, that it is essentially wrong to force unbelievers 

who are not subjects, to embrace the faith. 
Io h mpeflnSS s 0n who P roof of this proposition is that such 

are not subjects to em- coercion cannot occur without lawful power, as is 
n a ny e wro e 4 aith iS essen ' self-evident, since otherwise all wars and all acts 
of violence could be called just ; but the Church 
The proof of the first pro- does not possess this lawful power with respect 
posltlon ‘ to such unbelievers. Therefore, . . . 

The minor premiss of this argument may be proved as follows: 

the power in question has not been given by Christ, 478 
nor does it reside in the princes of the Church from 
the very nature of the case — not, at least, with respect 
to the unbelievers mentioned. The first half of the foregoing state- 
ment — namely, the assertion that Christ did not give this special power 
to the Church — may be proved, first, from what we have said in the 
preceding section [Sect. 11, subsect. 2], where we demonstrated that 
Christ did not give such power of forcing these unbelievers to hear the 
faith, therefore, neither [did Fie give the power of forcing them] to 
embrace the faith after hearing it; for the same reasoning is valid in 
both cases. 

Secondly, this minor premiss may be proved by a negative 
argument, since, in the tradition of the Church, there 

The second proof [of • ° r , .... . ’ 

the minor premiss]. 13 no trace °t such power, either m its practice, or m 

Scripture; for the words of Christ, ‘Compel them to 
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come in’ have a meaning very different from tbs, as I shall show 
below. 

Thirdly, the same premiss is established affirmatively by the 
words of Paul (r Corinthians , Chap, v [, w. 12-13]), 
tile 6 mtoor premiss]! ‘For w ^ at have ^ t0 do t0 judge them that are with- 
out ? For them [. . .] God will judge’; words based, 
surely, upon the fact that these persons are not under our jurisdiction. 
This was the opinion expressed by Innocent III m the aforesaid Decre- 
tals (Bit. Ill, tit. xlii, chap, iii) and enunciated by the Council of 
Trent (Session XIV, chap, ii), as follows: ‘The Church passes judge- 
ment upon no man who has not first entered it, through baptism.’ 
Innocent III upholds this same view in another Chapter of the Decretals 
(Bk. IV, tit. xix, chap, vin); and it is the common opinion of Chrysostom, 
Theophylact, Ambrose, Anselm, St. Thomas, on the text cited (on 
1 Corinthians , Chap, v, v. 13), and of Augustine ( De Verbis Domini , 
Sermon VI, chap, vii [in Sermones supfiosititii, Sermon VI, chap, vi, Vol. 
V, col. 1751 Migneed.]). Therefore, Paul, loc, cit. [j Cor., v. 13] in order 
to make it clear that this power was not given to men, added, ‘For 
God will judge them that are without.’ The judgment, then, and 
consequently the punishment and coercion of such unbelievers, have 
not been committed to men. Wherefore, Christ our Lord instructed 
the Apostles {Matthew, Chap, x [, v. 10]) whom He sent forth to preach, 
not to carry a staff or a sword; and with respect to tbs passage, Jerome 
[on Matthew , Chap, x] notes that Christ forbade methods of coercion 
and taught peace, concluding His instructions with the words: ‘Who- 
ever will not receive you, it shall not be remitted to them on the day 
of judgment’, meaning thereby that God has reserved to Himself 
the punishment of this crime, just as He said elsewhere ( Matthew , 
last chap. [Mark, Chap, xvi, v. 16]): ‘He that believeth not shall be 
condemned.’ 

Fourthly, the same premiss is proved by the canon law, for 
this coercion is prohibited therein {Decretals, Bk. V, 
tit. vi, chap, ix; Decretum, Pt. I, dist. xlv, cans, iii 
and v). The prohibition, however, arises, not so much 
from a prohibition of the Church, as from an explanation of the same. 
Hence, in the Decretals (Bk. II, tit. xlii, chap, in) such coercion is said 
to be contrary to the Christian religion. Pope Gregory was of the 
same opinion {Letters, Bk I, letter xci [letter xlvn] and Bk. XI, letter xv 
[Bk. IX, letter vi]) as were Ambrose (on Luke, Chap, x), and Cbysostom 
(on Matthew, Chap xxxiv). 

From the foregoing, the strongest argument is derived, namely, 
that if the power in question had been specially granted 
premiss]! by Christ it would not be vested immediately m 
temporal princes, because Christ granted no power 
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immediately to them. Therefore, this power would reside in the 
bishops, and especially in the supreme Pontiff. But the pastors of the 
Church themselves do not acknowledge the possession of this power, 
nor have they ever used it; and Christ our Lord said to Peter simply 
this: ‘Feed my sheep.’ Therefore, it is certain that Christ has not 
given this power to the Church. 

6. Finally, an argument may be derived from the end in view; 

for such a coercive method of drawing men to the 
tfof same P p remiss. would not befit the Church; on the contrary, it 

would be much more expedient that the first accep- 
tance and profession of the faith should be absolutely and entirely 
spontaneous. 

Tins spontaneity is desirable, first, in order that the power of 
the divine word and of the grace of God may be manifested in this 
work of conversion, which is especially the work of God, as Christ 
John, vi. said (John , Chap, vi [, v. 29]). Accordingly, Paul wrote (2 Corinthians , 
a^c m miliums, Q^p. x q v _ ^ . <p or the weapons of our warfare are not carnal’, &c., 
x Corinthians, and again ( 1 Corinthians , Chap, i [, v. 26]) : ‘[there are not many wise 
according to the flesh,] not many mighty [, not many noble].’ 

The same spontaneous element is desirable, secondly, because 
the coercive method in question would involve many disadvantages, 
since it would, as a general rule, be followed by feigned conversions 
and innumerable acts of sacrilege. The unbelievers also would be 
much scandalized and would blaspheme the Christian religion if, by 
any human power, they were forced to embrace that religion, which 
is entirely supernatural. Therefore, the special supernatural power of 
which we are speaking has not been given to the Church. 

Again, as to the fact, no proof is needed that this power, in so 
far as concerns pagans who are not subj ects, does not reside m the Church 
from the veiy nature of the case ; for this truth is expressed in the terms 
themselves, since from the very fact that we assume that these pagans 
are not subjects — at least, not temporal subjects — we consequently 
imply that the Church has no temporal power over them; therefore, 
it has no other power with respect to them from the nature of 
the case; for there exists no other power derived from the law of 
nature over human beings as members of a human state. Moreover, 
even the power in question comes not immediately from God or from 
the law of nature, but mediately through man’s devising and from 
the ius gentium. Therefore, to no state or prince is this power given 
with respect to aliens, but only with respect to the members of that 
particular state; and these unbelievers, in addition to the fact that 
they are not members of the Church, are supposedly not even members 
of a secular state under the rule of a Christian prince. Therefore, the 
power in question does not extend to them. 
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7. Secondly, the following proposition must be laid down: the 

The second proposi- Church may not exercise compulsion even upon those 
tion - pagans who are temporally subject to it, in order that 

they shall embrace the faith. This proposition is easily proved from 

479 the preceding one, since the reference is to direct compulsion, which 
requires power and jurisdiction. For from what has been said, it is 
evident that the Church has not such power over the infidels in 
question, by any special grant from Christ; inasmuch as the proofs 
adduced above are universal, and the canon laws, when they forbid 
any coercion [of subjects] and declare it to be contrary to the Christian 
religion, refer to pagan subjects in particular. Yet the Church is not 
forbidden to wield temporal power over these pagan subjects, for the 
latter can be members of a civil state, although the supreme temporal 
power of that state resides in a Christian prince. Nevertheless, that 
power does not extend to the act of punishing such subjects because 
of their sin in not embracing the faith after it has been sufficiently 
proposed to them; for the power in question, being proximately 
derived from men, is accordingly directed only to a natural end, and 
especially to preserving the peace of the state, and natural justice, and 
the virtue appropriate to such an end; whereas the aforementioned sin 
of unbelief is a matter entirely apart from that purpose and end, so 
that the punishment of it does not fall within the scope of this [tempo- 
ral] power. Therefore, the power of coercion to effect an acceptance 
of the faith cannot rightfully be claimed by virtue of such [temporal] 
power; for that coercion cannot be justly exerted unless it be in the 
form of a just punishment for an offence opposed [to the acceptance 
of faith]. Hence we see, even in the case of the Church, that to what- 
ever extent it may justly compel unbelieving apostates to return to the 
faith, to precisely that same extent it may justly punish them on ac- 
count of apostasy from the faith professed by them in baptism; and 
therefore, wherever the power for the punishment of unbelief is want- 
ing, there is lacking also the power to compel an acceptance of the 
faith, This fact is further confirmed by all the arguments from 
inexpediency which have been adduced in this, and in the preceding 
Sub-section. 

8. From this proof it may easily be understood that the preceding 
The fourth [third] proposition refers to direct coercion exerted directly 
proposition : in- to this end, namely, the prevention of unbelief and 

pei accep the acceptance of the faith. Accordingly, we must 

of the faith is not make an additional statement as to indirect coercion, 
intrinsically evil. t0 t j ie e g ect that such coercion is not in itself and 

intrinsically evil, if applied under the proper conditions. This is the 
opinion of Saint Antoninus, Angelus in passages already cited, and St. Antoninus. 
Valentia ( Vol. Ill, disp. i, [qu. x,] point 6, [ad 4]) ; and the same view is ^f^a. 
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to be derived from Gregory ( Letters , Bk. VII, letter xxx [Bk. II, letter 
xxxii] and Bk. IV, letter vi [letter xxvi]), for in the first mentioned 
place he advises that a portion of the just tribute be remitted 
to pagan subjects, so that through kindness they may be drawn to the 
faith; and in the latter place, he says that if some of the pagans 
become too contumacious, they are to be loaded with burdens in order 
to recall them to their senses, a course of action which is indirect 
coercion. He states a like view elsewhere ( Letters , Bk. Ill, letter xxvi, 
cited in Decretum , Pt. II, causa xxm, qu. vi, can. iv). 

The reason [supporting the proposition that such indirect coer- 
The reason for the c ^ on i s not intrinsically evil] is as follows : coercion is 
proposition stated indirect when any right [asserted] or punishment in- 
flicted under one particular title or on account of a 
given offence is secondarily directed by the one exercising [the right, 
or inflicting the penalty,] to the end of inducing another to exercise 
some act of the will; and in the case under consideration, the power 
to punish or to exercise compulsion on account of a just end is not 
lacking, while the secondary end, consisting in the conversion of 
another to the faith, is not evil, but, on the contrary, is in itself vir- 
tuous. Therefore, the act of indirect coercion [to this secondary end] 
is not in itself evil, but can be justified. The truth of the major 
premiss and of the consequent is clear. The minor is also proved by 
the fact that the Christian princes in the case under discussion may 
justly punish the pagan subjects on account of offences other [than 
unbelief], or they may impose tributes upon such subjects. Therefore, 
if the princes should judge that this [imposition of penalties or of 
tribute] would be useful for the conversion of the subjects, they may 
bear in mind this additional intention and may impose the burden in 
the manner best adapted to such a [secondary]’ end 

9. However, as I have said, this indirect coercion should be ap- 
Under what circum- plied under the proper conditions; for there are two 
stances mdirectcoer- conditions, above all others, which must be observed. 

cions ouldbeused. One - g { m p 0S j n g an y or i n inflicting 

any evil, the bounds of justice are not to be transgressed, since if they 
should be transgressed, the coercion would, for that reason, be inequit- 
able. Take, for example, the statement of Gregory, [ letters , Bk. IV, 
letter xxvi] to the effect that greater taxes could be imposed on such 
pagans for the purpose in question, provided, however, that these 
taxes be just, for within the limits of just taxation one tax may be 
heavier than another even to the maximum amount, which, for the 
rest, is termed ‘rigorous’ ; up to that limit, then, a tax may be increased, 
but no further. The same is true as to punishment, which may be 
inci eased or diminished at the will of the prince; and thus a rigorous 
punishment, which is nevertheless just, may be imposed. In the same 
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way, Catholic princes have, when there is just cause, the power to 
prohibit unbelievers from dwelling in their kingdoms: as when [such 
fellow-countrymen] would be dangerous to the faithful; or after un- 
believers have been conquered in a just war, so that they may be 
expelled on that ground and punished (as it were) by exile; or surely, 
if they are strangers and aliens, and may [on that account] be forbidden 
to acquire a domicile in the kingdom. In such cases, then, a Christian 
prince may prohibit unbelievers from dwelling in his realm unless they 
are converted, as was stated in the Sixth Council of Toledo (Chap, iii); 
and that act on his part is, indeed, a form of indirect coercion. It is 
necessary, however, that this act of expulsion be just. Council of 

10. The other condition [to the proper exercise of indirect Coer- Toledo - 

480 Prudence must be cion] is that the end of conversion shall be sought 

observed in the use prudently. For the kind of coercion in question, even 
of indirect coercion r , . . - . . , . . , r 

to convert unbe- though indirect, carries with it the danger ot a counter- 

hevers to the faith, f e J t conversion, and therefore thorough precautions 
must be taken lest unbelievers be admitted to the faith and to the 
Sacraments without sufficient examination, and without a moral certi- 
tude that their conversion is real. On this point it must be especially 
noted, that to take such precautions is the duty of the pastors of 
the Church, rather than of temporal princes; for the princes may 
work piously in this way, by striving for the just conversion of un- 
believers, but it is not for them to admit to baptism those who are thus 
converted and ask for baptism This function pertains rather to the 
pastors of the Church, and therefore it is for the latter to test and 
examine such conversions, and to avert in all cases the moral peril of 
a pretence. 

11. From all of the above it may be gathered that this indirect 

Indirect coercion to coercion, strictly speaking, takes place only in regard 
the faith properly t0 subjects, because lawful power to inflict ills upon 
whh S respect°to y non-subjects is lacking, unless they are first reduced 
pagan subjects t0 subjection by reason of an offence committed in a 

kingdom not their own, or by the title ot a just war. 

However, I have used the term ‘strictly speaking', because even 
though non-subjects may not positively (as it were) be afflicted with 
punishments and loaded with burdens, nevertheless, they may be de- 
prived of gratuitous benefits, advantages, or favours; and such means 
also may be well adapted to drawing them to the faith or to a favour- 
able inclination toward it, and may be considered as a kind of indirect 
coercion. Without doubt, coercion exercised only in this way is per- 
missible, because no jurisdiction or superior power is required in order 
to deprive any one of such benefits. Moreover, since it is entirely per- 
missible to entice these unbelievers to the faith by kindness and good 
deeds, when there is hope of success, as is evident from the statements 
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made by Gregory (Letters, Bk. XIII, letter xii [in Migne, P.L . , 
p. 1268, col. 2]); therefore, conversely, when kindness is of no avail, 
these same pagans may rightfully be deprived of such benefits, in 
order that ‘vexation may give them understanding’ [Isaias, Chap, 
xxviii, v. 19]; for this vexation is legitimate, as I have already ex- 
plained. 

12. The first argument in support of the first opinion 1 was 
in nswer to the derived ^ rom tfi e words of Christ, ‘Compel them to 
fhsf argument in come in’, words which Augustine (in Letters , xlviii and 
support of the first ] [xciii. 2 and clxxxvl) interprets as referring to real 
the passage in Luke, compulsion by means 01 a penalty. However, he applies 
»v [, v. 23] is ex- the passage in question to heretics and apostates; for 
p ame 1 er y. j ie ex pp a i ns that the first group who have been invited, 
are the Jews ; the second, who have simply been called, are the Gentiles ; 
while the third, who are under compulsion, are the heretics. Concern- 
ing the latter, we shall answer, first, that it is indeed permissible to use 
force upon them. But the literal interpretation would seem, in my 
opinion, to be that adopted by Chrysostom and others, who say that 
this passage refers to the end of the world, at which time, in order to 
complete the number of the elect, there will be used a kind of compul- 
sion upon the number lacking — compulsion, not by means of punish- 
ments or real violence, but by the might of signs and miracles and by 
the efficacy of preaching and of inner grace. Such was the power 
manifested in the conversion of Paul, which is cited as an example by 
the authorities above-mentioned. 

The second argument in support of the first opinion is based 
The answer to the u P on tlle P ower of punishing wrongdoing, to which 
second argument for we reply that God has not given men the power of 
the same opinion, punisliing all the evil deeds of mankind ; since He has 
reserved some of these deeds for His own tribunal, because otherwise 
the human race could not be governed with peace and justice. And 
among these sins which God has reserved for His own judgement, is 
the sin of unbelief, in those who have not professed the faith through 
baptism. This inference we may well derive from the words of Christ 
and of Paul, quoted above; for without such a divine reservation, 
even greater evils would necessarily result. 

Therefore, as to the third argument, based upon expediency and 
The reply to the upon the fact that the successors of such unbelievers 
third argument might, [by the coercion in question,] be more easily and 
more surely converted, it should be replied, first of all, that evil should 
not be done in order to bring about good. Furthermore, experience 


1 [i.e , the opinion that • 'it is permissible to use force upon unbelievers, even upon those who are 
not subjects, m order that they may accept the faith after it has been sufficiently expounded to them.’ 
Vide the first paragraph of Sub-section 1, p 757 . — Tr.] 
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has taught that such success is not obtained by that bind of coercion, 
but rather, that the contrary is true. Hence, Gregory did not adduce 
the argument of expediency, save in the case of indirect coercion, to 
be exercised only in a lawful manner and with due circumspection. 

13. As to the arguments in favour of the second opinion, 1 * * the 
The arguments in samples set by the Spanish kings which are cited, 
favour of the second chiefly regard indirect coercion applied in virtue of a 

forthTn Sub- 6 * j ust suc ^ as was t ^ ie P ract i ce °f Catholic kings, 
sections 2 and 3, are For if formerly Sisebut somewhat exceeded due limits, 
answered. his intention only and not his action is to be praised; 

and similarly if, perchance, a proper moderation is not observed in 
indirect coercion, although that fault may be excused on the ground 
of good faith, yet the result proves that the act was not fitting. 

As for the second argument in support of the second opinion, 
the argument regarding the law of a superior, the reply is that this 
holds good with respect to subjects and in connexion with delegation 
by a sovereign prince; but, as I have explained, God has not com- 
mitted such power to men. 

Finally, it is not enough that the faith should be capable of being 
made clearly credible ; for authority ( potestas ) is requisite to coercion, 
and authority is lacking in the case under discussion. 


SECTION IV 

MAY UNBELIEVERS BE FORCED TO ABANDON THOSE OF THEIR ERRORS 
AND FALSE RITES WHICH ARE CONTRARY NOT ONLY TO FAITH BUT 

ALSO TO REASON f 

r. In the subject-matter of faith we have distinguished, in former 
„ , . , . Chapters, between two main categories — one concern- 

belief are dis- ing the entirely supernatural mysteries; another con- 

tmguished. cerning a group of either divine or moral truths which 

can also be known through, a natural process [, that is, by reason]. 
Therefore, a twofold kind of unbelief may, in like manner, be dis- 
tinguished; the unbelief which is opposed to_ supernatural truths only, 
and with which we have hitherto been chiefly concerned; and the 
unbelief which is opposed also to natural reason, and concerning which 
something remains to be said. 

Now in regard to the latter point, we may also assume, from 

i n.e the opinion that, ‘the Church and Christian princes may compel acceptance of the faith on 

the part of thos»e who are temporally subject to them, although this is not the attitude taken with regard 

to those who are not subjects.’ Vide the first sentence of Sub-section 2 ot this Section, p. 758.— la.j 
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Septilveda. 


St Thomas, 


Augustine, 
bt. Thomas. 


Whether un- 
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errors which are 
contrary to natural 
understanding. 


what has already been said, that unbelievers may not be coerced to 
accept this [set of truths] as revealed, and as something 
to be believed by faith; but we ask whether or not, in 
this matter, they may at least be compelled to th ink 
correctly in accordance with reason or with some kind 
of human faith, and consequently to abandon external 
rites contrary thereto, such as idolatry and the like. In the consideration 
of this question, the usual distinction must be made, with respect to 
those unbelievers who are civil subjects of the Church, or of Christian 
princes. 

2. Concerning non-subjects, Major (on the Sentences, Bk. II, 
The first opinion dist. xliv, qu. 4) and Sepulveda ( De Fato et Libero 
pSn tt: may 0 be ^rbitrio), then, have logically maintained that pagan 
used] even against idolaters may be forced by the Church to worship 
non-subjects. the one God and to relinquish the rites of idolatry, 

and that if these pagans refuse [to do so], they may justly be punished 
and deprived of their liberty and their kingdoms. 

Possibly, the basis of this view is the fact that a Christian state 
The basis of this has the right to defend the divine honour, and to sup- 

[ iew - _ press and avenge blasphemies against God; but idolatry 
is a. serious offence to the Almighty and connotes blasphemies against 
Him, as St. Thomas (II. -II, qu. 94, art. 3, ad 1) teaches; therefore, . . . 
The major premiss of the argument is also derived from St. Thomas 
(ibid., Qu. 10, arts. 8 and 11), where he asserts specifically that un- 
believers may be forcibly prevented from uttering blasphemies against 
God’s name. The same opinion can also be supported by reasoning, 
as follows : one man may licitly defend the life or the honour of another ; 
and therefore, still more rightfully may a man defend the honour 
of God. 

The first confirmation of such a view is this: if the heathen 
The first confirma- sacrifice grown men or children to their gods, they 
auestion* 16 v * ew * n forcibly compelled to abandon this practice, 

at least on the ground of defence of the innocent; 


therefore, Christian princes may take the same measures towards any 
heathen people, on behalf of the honour of God. 

The second confirmation is that the Romans have been praised 
The second confir- for the reason that they made subjects of the barbarian 
mation. nations, in order to recall those nations to a better way 

of living; as is evident from Augustine (On the City of God, Bk. V, 
chaps, xii and xvii), and from St. Thomas (De Rcgunvne Frmcipuni, 
Bk, III, chaps, iv et seq.). 

The final confirmation is that certain peoples are so barbarous, 
The third confirma- so unfitted to acquire naturally the knowledge of God, 
that they seem fashioned by nature for a state of 


tion. 
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slavery, as Aristotle ( Politics , Bk. I, chap, i [, §§ 4-6] and chap, iii [Bk. I, 
chap, ii, § 15]) has remarked; therefore, even, on this ground, they 
might be forced to true knowledge and to an upright way of life. 

3. Nevertheless, the true and certain opinion is that those un- 
_. . .. believers who are not subjects, cannot normally be 

opinion denies the forced even to change their errors and their rites, 
truth of the state- This is the view of the commentators on the above 

nififlt denned s-oove* • mi i tt t 

cited articles in bt. Thomas, namely, on [II.-II, qu. 10, ] 
arts. 8 and 11, and by Cajetan (on II.-II, qu. 66, art. 8), Victoria in 
the aforesaid Relectio, no. 40 [De Indis , Sect. II, no. 16], Soto (on the 
Sentences, Bk. IV, dist. v, sole question, art. 10), Covarruvias (on 
Sext, in rule peccatum , De Reg. Jur., Pt. II, § 10, no. 3), Valencia (Vol. 
Ill, disp. i, qu. 10, point 7), and Aragon (on II.-II, qu. 10, art. 8). 

This true opinion may be proved, first, by appeal to divine 
The proof of the example; for when God wished to destroy or punish 
true opinion, the people living in the Promised Land, He willed, 

through an example. not t h e y should be conquered by the Israelites 
solely on account of idolatry, but that they should thus be conquered 
on account of the wrong they had committed in denying to the 
children of Israel a peaceful transit through their lands, and because 
of other similar wrongs; a fact which one deduces from the Book of 
Numbers (Chap. XX). Augustine, too, has noted this point (on Num- 
bers, Qu. xliv [in Questions on Heptateuch, Bk. IV, qu. xliv] ; on Josue, 
Qu. x [in Questions on Heptateuch, Bk. VI, qu. x]) ; and it is also brought 
out in the Decretum (Pt. II, causa xxin, qu. ii, cans, ii and iii). From 
this example the general rule is inferred that it is not permissible for 
a prince to make war on the peoples in question, save in order to avert 
or vindicate some injury inflicted upon himself or upon his subjects. 
Therefore, the sole purpose of overthrowing idolatry is not a sufficient 
ground for a just exercise of coercion. Hence, Pope Nicholas, in reply 
to the questions of the Bulgarians, said: £ As to those who sacrifice to 
idols, we can say nothing more than that such persons must be reclaimed 
by reason rather than by torce.’ 

The reason supporting the true opinion is the same as that 
The proof Of the which has been suggested in previous passages, 

true opinion, namely, that the Church has no jurisdiction over the 

through reason. unbelievers in question, and that coercion or pumsh- 
482 ment without jurisdiction is unjust; for both these points have been 
proved. Therefore, just as one private individual may not punish or 
coerce another private individual, and just as one Christian king may 
not be accorded such treatment by another Christian [king], nor an 
infidel rulei by another infidel [ruler], so neither may an infidel state, 
supreme in its own order, be punished by the Church on account of 
its crimes, even if those crimes are contrary to natural reason; and 

1569 74 5 F 
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consequently, it may not be compelled to give up idolatry or similar 
rites. 

4. Neither is it pertinent that such sins (as was noted in the basic 
The re l to the ar g ument [for the first opinion]) 1 are sins against 
grounds* on which God. For as I have already said, God has not made 
based fSt opinion is men judges to avenge all wrongs done to Him by any 
’ ‘ * man; on the contrary, He has willed that due order 

be observed in this respect, [namely,] that subjects should obey their 
princes, while, on the other hand, He has reserved sovereign princes 
for His own tribunal in those matters which relate to the natural order, 
because greater evils would result from the opposite course. 

Moreover, in reply to the observations made concerning blas- 
phemy, it should be said in the first place that idolatry is not formal 
blasphemy, but only virtually and inclusively such. It should also be 
said that a Christian prince may compel the unbelievers to cease from 
blaspheming, when their blasphemy is in contempt of the Church and 
to the injury of the Christiaxt religion, because from such an act on 
their part there arises a just ground for war; even as these same infidels 
may be forcibly prevented from harming Christians, and from dragging 
the latter into error or compelling them to desert the faith; whereas 
the case is far otherwise when the sins of infidels, although contrary 
to religion, are against God alone. 

The reply, then, to the first confirmation [of the first opinion] 2 is 
The reply to the first evident. It was in view of this reply, moreover, that 
confirmation [of the I inserted [the limiting term,] ‘normally’, in my state- 
first opinion], ment [of the second opinion]. 3 For, in order to defend 
the innocent, it is allowable to use violence against the infidels in 
question, that they may be prevented from sacrificing infants to their 
gods; inasmuch as such a war is permissible in the order of charity 
and is, indeed, a positive duty if it can be conveniently waged. It 
should be added that this course of action is licit, not only in order to 
free children, but also for the purpose of freeing adults, even though 
the latter may consent and wish to be sacrificed to idols; because in 
this respect, they are worse than madmen, and because, moreover, 
they are not the lords of their own lives, so that, accordingly, any man 
can be restrained by another from committing suicide. But what 
has been stated [concerning sacrifice] must be limited to cases where 
such killing is unjust. For if infidels had a custom of sacrificing to 
idols only those criminals who were justly condemned to death, such 
infidels could not be coerced solely on that ground, since in this prac- 

1 [i.e. the opinion that even m the case of non-subjects, ‘pagan idolaters may be forced by the 
Church to worship the one God and to relinquish the rites of idolatry’, &c. Vide Sub-section 2 of this 
Section, p. 768 . — Tr.] 

1 ( Vide Sub-section 2 of this Section, p, j68 , — Tr.] 

5 IVtde the first sentence of Sub-section 3 of this Section, p. 769 . — Tr ] 
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tice they would sin, not against justice, but against religion only, and 
the excuse of defending the innocent would therefore cease to avail. 

5. The reply to the second confirmation [of the first opinion] 1 is 

this: the practice of the Romans is praised, not as 

ine answer to tne . . . A ' 

second and third being virtuous in an absolute sense, but as a lesser evil 
confirmations [of possessing some semblance of virtue because of its 
material object. As for the saying of Aristotle quoted 
in the last [and third] confirmation, 1 it would indeed be duly applic- 
able, if there existed any people so barbarous that they were neither 
united in a civil society, nor capable of exercising government. For in 
that case, it would be not on the ground of religion, but on that of the 
defence of humanity (so to speak) that they might be forcibly subjected 
to the government of some state. But, in my opinion, no people so 
barbarous have yet been found. 

6. As to infidels of the kind in question, who are nevertheless 
subjects of Christian princes, it should be said that, 
in the first place, they may be forced by such princes 
to profess the worship of the true God, and conse- 
quently to cease from professing errors contrary to 
natural reason and to the faith. So St. Thomas teaches, 

as do the other theologians, in the passages cited. 

Moreover, the truth of this assertion can be proved, first, from 
a passage of Deuteronomy (Chap, xiii), wherein God 
orders that unbelievers of this kind — namely, un- 
believers who are in any way subjects [of a faithful 
state] — shall be put to death on account of such wrong- 
doing. On this passage, and others like it, one may consult Cyprian’s 
Exhortation to Martyrdom (Chap, v), and other references given there 
by Pamelius. 2 

Secondly, the assertion in question can be proved from the prac- 

_ . , . tice of the Church, since from the beginning, the 

the same assertion Christian emperors followed this course in so far as 

based upon the prac- the circumstances of the times rendered it advisable, 
tice of the Church. . .. , , , , 

for Constantine forthwith ordered that the temples, 
of the idols should be closed and that idolatry should be abolished, as 
we may gather from Eusebius (On the Life of Constantine , Bk. II, 
chaps, xliii and xliv and Bk. IV, chap, xxiii), Rufinus (Ecclesiastical 
History, Bk. II, chap, xix), and Nicephorus (in Bk. VIII, chap, xxxiii 
and also in Bk X, chap, xxxix), where he cites a similar order issued by 
Jovinian. 3 Later, indeed, Theodosius entirely destroyed the temples, 


Infidels who are 
subjects of a Chris- 
tian prince can be 
forced by the latter 
to profess the cult of 
the true God. 


The first proof of 
this assertion, from 

Deuteronomy, Chap, 
xni. 


St Thomas. 


Cyprian. 


Pamelius. 


Rufinus. 


1 [Vide Sub-section 2 of this Section, p 768 . — Tr.] 

1 [Jacobus Famehus (Jac de Joigny de Pamele, 1536-87), Flemish priest, edited the works of 
Cyprian — Tr.] 

3 [SuArez probably refers to Jovian or Jovianus Flavius Claudius who became Emperor of Rome 
m 363 a d. — Tr.] 
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according to Rufinus (Bk. II, Chaps, xxii and xxiii]), and Nicephorus 
(Bk. XII, chap. xxv). Subsequently, the same Theodosius framed 
many laws in which he condemned the worshippers of idols and which 
are to be found in the Theodosian Code (tit. On the Pagans [Code, 
XVI, x]). Moreover, he was imitated by Justinian in his Code, same 
title [Code, I, xi]. Augustine ( Letters , xlviii, 1 and xxiv [Migne ed. 
Letters, xciii, clxxxv and cci]) approved of these laws, while Ambrose, 
too [Letters, xxx [xl]), and many Councils also, approved of the practice 
in question: for the Fifth Council of Carthage (Chap, xv [Chap, xvi]) 
declared that the Emperor must be petitioned to destroy the remnants 
of idolatry; the same view was upheld by the African Council under 
Boniface (Chap, xxv) ; the Third Council of Toledo (Chap, xvi) ordered 
that idolatry be uprooted from the lands of the faithful, a decree which 
was also issued by the Twelfth Council of Toledo (Chap, xi), and the 
Sixteenth (Chap, ii); and finally the Council of Elvira (Chap, xli) 
ordered that Christians having pagan servants should not allow the 
latter to keep idols in their homes. 

7. The reason [for the opinion under discussion 1 ] is that these 
The assertion set Clxristian princes do not lack jurisdiction with respect 
forth [in Sub-section to the unbelievers in question, since the latter are 
(d is Q T[ lfirmed hy assumed to be subjects, and since the action of which 
we are speaking does not exceed the limits of that 

jurisdiction. 

A second reason [for the same opinion] is as follows : it is the duty of 
a civil state, by virtue of reason and the natural law, to provide for the 
true worship of God within its borders ; accordingly, in that same state 
there exists a directive power for the government of men with respect 
to this sort of worship; consequently, that state possesses also a coercive 
power for the punishment of offences contrary to such worship and 
for the coercion of men, lest they become involved in errors of the 
kind (for a directive power would be ineffective, and of insufficient 
use to the state, without an accompanying coercive power) ; and this 
coercive power, in so far as it is natural, resides in Christian princes; 
therefore, Christian princes may thereby exert force upon their own 
subjects, in the manner above-mentioned, even if the latter are un- 
believers. The entire argument is clear. Its foundation, moreover, 
which is expressed in the first antecedent, is laid down by St. Thomas 
{T>e Pe gimme Principum, Bk. I, chap, xiv, and Bk. II, last chapter). 
This assertion is, furthermore, a self-evident truth. For the power 
in question is of God, as Paul testifies in Romans (Chap, xiii [, v. 1]), 
adding, immediately thereafter, the words, ‘And those [powers] that 


1 [i.e. the belief that infidels who are subjects of Christian princes, 'may be forced by such princes 
to profess the worship of the true God, and consequently to cease fioin professing etrors contrary to 
natural reason and to the faith.V Vide the first sentence of Sub-section 6 of this Section, p. 771 , — -Tr,] 


483 
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are, are ordained of God.’ Hence, this power has pre-eminently been 
given for the honour and worship of the one God, of Whom human 
princes are the ministers, as Paul says, in the chapter cited. The 
confirmation of our argument is that the purpose of such power is 
to maintain the state in peace and justice, which cannot be done un- 
less the state is also induced to live virtuously; but men cannot live 
according to moral and natural virtue, without true religion and the 
worship of the one God; therefore, natural power and the jurisdiction 
of a human state are extended to include this purpose. 

8. From this reasoning I infer, first, that even a pagan — that is, 
The first corolla a non_ Christian — king, if he has a knowledge of the 
of the immediately true God, may use force upon his own subjects to 
preceding state- cause them to believe that truth, either by their own 
reasoning if they are intelligent, or by putting human 
faith in more learned men, if they are ignorant ; and consequently, he 
may compel those same subjects to cease from the worship of idols and 
from similar superstitions contrary to natural reason. The proof of 
this inference is that there resides in such a king all power which, 
according to natural reason, is suitable for a human state. 

Secondly, it follows from that series of statements that the princes 
The second coroi- question not only have the aforesaid power, but 
lary of the same are moreover bound to use it in the manner indicated, 
statements. The proof of this second corollary is as follows : by 

virtue of their office they are under an obligation to govern their sub- 
jects well, in accordance with the purpose for which they possess 
power; and good government demands this use [of such power], 
as has been proved; hence, this obligation is more weighty in the case 
of Christian princes, because they have a greater knowledge of truth, 
and because in Christian kingdoms this coercion is especially necessary 
in view of the welfare of the Christian subjects also; consequently, 
princes of the kind in question are bound to frame laws prohibiting 
offences in this matter [of worship], for they cannot inflict punishment 
for such offences, if they observe a due order, unless they first prohibit 
the offences in their laws. 


Thirdly, it follows that such power is to be exercised by public, 
The third corollary not private authority; and hence a private citizen 
of those statements. w ho is a Christian may not force another and infidel 
citizen to refrain from the worship of idols ; neither may that Chris- 
tian citizen, acting on his own private authority, destroy those idols, 
[a prohibition] which is indicated by the civil law ( Code , I. xi. 3 
and 6). In this sense, also, one should understand Canon 60 of the 
Council of Elvira, according to which a Christian who breaks an 
idol and does so on his own private authority, is not reputed a maityr, 
even though he be slam for that action, because he thrust himself 
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forward indiscreetly and on his own initiative, as Mendoza explains 
at length, in dealing with the said Council ([ V etustissimum et Nobilis- 
simum Concilium llliberitamm cum Discursibus . . .,] Bk. Ill, chap, 
xlv). 

9. Finally, there remains for discussion an obvious question con- 
nected with the foregoing, a question of which St. 

1 Thomas (II.-II, qu. 10, art. 11) treats, namely: are 
ated in Christian the rites of unbelievers to be tolerated in the kingdoms 
kingdoms? 0 f t he faithful? From what has been said, it would 

seem that such rites ought not to be tolerated; for they are supersti- 
tious and injurious to God, Whose true worship the princes of those 
kingdoms are bound to advance. 

However, St. Thomas makes a valid distinction between two kinds 
of rites: those which are contrary to natural reason, and opposed to 
God as known by the light of nature, for example, idolatry, and so 484 
forth; and those others which are indeed superstitions, by comparison 
with the Christian faith and its precepts, but which are not intrinsi- 
cally evil or contrary to natural reason, for example, rites of the Jews, 
and perhaps even many of the rites of the Saracens and of similar 
infidels who worship only the one true God. 

As to the first group, then, the inference stated at the beginning 
of this section 1 is valid; for the Church ought not to tolerate these 
among her infidel subjects, a point proved by all the passages which we 
have cited and by the fact that, in such toleration or permission, there 
is no advantage either to the unbelievers themselves or to the Christian 
state. This assertion must be understood, however, only in a general 
sense; for it often happens that a Christian king is not able to destroy 
these rites entirely, without great loss to his kingdom or to the other 
Christian subjects, in which event he may, without sin, connive at and 
allow [the continued observance of the rites]. This concession has 
its foundation in the words of Christ ( Matthew , Chap, xiii [, v. 29]) 
as set forth in the parable in which the servants asked the head of 
the household whether the cockle should be rooted up, whereat the 
latter replied: ‘No, lest perhaps rooting up the cockle, you root up 
the wheat also together with it’. So it is that the Church often 
tolerates grave sins even in the faithful, lest schisms still more grave 
result. Such is the doctrine upheld by Augustine refuting Parmenianus 
Contra Epistolam Parmeniani, Bk. Ill, chap, ii [, no. 13]), and set 
forth in Decretum (Pt. II, causa xxiii, qu. iv, can. xix). The reason for 
this view is clear, namely: prudence teaches that of many evils the 
least should be chosen, while the rule of charity demands that correc- 
tion should not be exercised save for a fruitful result; and therefore, 
much less should coercion be exercised when greater harm would ensue. 

3 [Sect. 9 ; 1 e the inference that, ‘such ntes ought not to be tolerated’, &c — Tr.] 
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10. As to the other rites of unbelievers, those which are opposed 

Unbelievers are not OI ^ t0 the but not t0 natural reason, it is a cer- 
to be compelled, tainty that unbelievers, even though subjects, should 
even when they are noi be compelled to abandon them: on the contrary, 
nte^which ^re* 1 ° n such rites should be tolerated by the Church. So St. 
to^ie^fmth P ^° Sl ^ 10n Gregory teaches ( Letters , Bk. I, letter xxxiv [Bk. 

XIII, letter xii]), especially with respect to the Jews, 
when he forbids that the latter be deprived of their synagogues, and 
urges (Bk. XI, letter xv) that they be permitted to engage in their 
ceremonies therein. He likewise teaches that the Jews should be per- 
mitted to celebrate their solemn rites. 

The reason for such a view is that these rites are not intrinsically 
The proof of this evil according to the natural law, and that therefore, 
assertion. the temporal power of the prince does not per se in- 

clude the authority to prohibit them; since no reason for the prohibi- 
tion can be given, save that the rites in question are contrary to the 
faith, and this is not a sufficient reason in the case of those who are not 
spiritually subject to the power of the Church. 

The confirmation. The confirmation of this argument is the fact that 
such a prohibition would be (so to speak) a coercion to the acceptance of 
the faith ; and this coercion, as we have said, is not permissible. The fore- 
going argument applies in general to the Saracens and to the other 
unbelievers who know and worship the one true God, in so far as 
pertains to those rites which are not contrary to natural reason. 

However, the Church has always considered that this tolerance is 
Wh the Tews are to es P ec * a % advisable in dealing with the Jews, because 
be penrntteduTcele- the errors of the latter furnish a testimony to the faith 
brate their own rites man y particulars. In the first place, the Jews admit 
in c nstian states. ^ at t p e Messiah was promised, and they accept the 

Scriptures from which we clearly prove that the promise has been ful- 
filled. Secondly, we see fulfilled in them what the Prophets and Christ 
foretold regarding their desertion of Him and their hardness of heart. 
Finally, Augustine has said (On the City of God, Bk. XVIII, chap xlvi) 
that the Jews should be preserved and allowed to live in their own 
sects, in order that they m turn may preserve a testimony to the 
Scriptures such as the Church received, even from her enemies; and, 
in this connexion, Augustine quotes the words of Paul (Romans, Chap, 
xi [, v. 11]), ‘But by their offence, salvation is come to the Gentiles’; 
and also a passage from the Psalms (lviii [, v. 12]), ‘Slay them not, lest 
at any time my people forget, scatter them byThy power, See.’ Augus- 
tine cites similar examples in his first sermon, on Psalm xl, near the end. 

11. However, it should be added that the Church has allowed 
these rites within certain bounds and limitations. 

The first and general limitation is that such rites are not to be 
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celebrated to the scandal of the faithful; a fact which one may gather 
Withm what limits from the Decretals (Bk. V, tit. vi, chaps, iii, iv, vii and 
these rites should be xv) and from the Code (I. ix, throughout many laws 
allowed to the Jews. t;h. e r e given). Among the Laws of Spain, too, there are 
many of the same sort ([Las Siete Partidas ,] Pt. VII, tit. xxiv, laws 
i et seq. and Pt. I, tit. iv, law 63). 

Secondly, and specifically, although the Jews are permitted to 
retain and to keep in repair their old synagogues, they are nevertheless 
forbidden to erect new synagogues. On this point, see the Code (I. ix. 

18), and the Decretals (Bk, V, tit. vi, chaps, iii and vii). 

Thirdly, although it is forbidden that their synagogues should be 
taken away from them, nevertheless, if these are once so taken, and 
consecrated as churches, they are not to be restored, and the loss must 
Giegwy. be made good in some other way; as Gregory indicates in Letters (Bk. 
VII, letter lviii [Bk. IX, letter lv]). 

Fourthly, the Jews are not allowed to do anything which has not 
been ordained in their law, a limitation which is laid down by Gregory 
in the same Letter lviii [lv]. 

Fifthly, they are not allowed to have their synagogues in the 
Gregory. neighbourhood of Christian churches, according to the same Gregory 485 
(Bk. XII, letter xviii [Bk. I, letter x]). 

Sixthly, on the day of the Passover, Jews are forbidden to go out 
in public; nay more, they are ordered to keep their doors and 
windows closed, as we read in the Decretals (Bk. V, tit. vi, chaps, 
iv and xv). According to this same authority, they are also commanded 
to wear an outward sign by which they may be externally distinguished 
from the faithful. And in general, they are to be severely punished if 
they do anything or make any public manifestation, in opposition to 
the honour of the Christian religion ; a fact which is also brought out 
in the Decretals (Bk. V, tit. vi, chap, xv) and in the Decretum( Pt. II, 
causa xxiii, qu. viii, cans, viii et seq), and in the civil laws cited above. 

Finally, for the reason already expounded, the ancient rabbinical 
books which were written sincerely and without any hatred of the 
Christian religion are tolerated ; but the Books of the Hebrews, who 
Cajet&n. later corrupted the Scriptures, are banned, as Cajetan has noted (on 
II.-II, qu. 10, art. 11). 


SECTION V 

MAY THE UNBELIEVERS IN QUESTION BE DEPRIVED OF ALL SUPERIOR 
POWER WHICH THEY HOLD OVER CHRISTIANS, THAT IS TO SAY, OVER 

THE FAITHFUL f 

1. This power may be manifold, but it can be reduced to four 
heads. First, there is the power of jurisdiction, whether it be supreme 
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as in kings, or inferior as in their ministers- The second sort is 
The fourfold power t ^ e P ower of true dominion, to which absolute slavery 
of unbelievers over corresponds. The third is the power which may be 
Cuns'-uns. called domestic, to which service corresponds. The 

fourth is the f atria fotestas. 

The question stated above may be applied to all these forms of 
power, but we shall speak chiefly of princes; and that point being 
made clear, the other headings will be disposed of easily. Moreover, 
all these forms may be treated as relating to non-subjects [as well as 
subjects]; and in either case a twofold procedure is distinguishable by 
which the holders may be deprived of this power — that is, they may 
be deprived directly, merely by reason of the unbelief of the superiors, 
or because of the faith of the subjects; or only indirectly, on account 
of other intrinsic purposes. 

2. In the first place, then, as to those non-Christian princes some 

The opinion of cer- or many of whose subjects are converted to the faith, 
affirm er the S ' r7ht t ^ iere th e °pi n i° n certain persons who hold that 
eveiTof direct" 6 these unbelievers may be absolutely and directly de- 
deprivation. prived by the Church of their power over their Chris- 

tian subjects. Hostiensis ( Surnna , Bk. Ill, De Voto, p. 263, at end) has 
been cited as supporting this opinion ; but he does not really hold such 
a view, although in other matters he differs from what we have said 
above, expressing himself in a somewhat inconsistent manner. Alvaro 
Paez {De Planctu Ecclesiae , Bk. I, chap, xviii [chap, lix]), however, 
inclines more definitely to the view in question. The ground on 
which that opinion is based is the contention that it is not fitting, but 
on the contrary, seems wholly disgraceful, that the faithful should be 
governed by unbelievers. This statement is made in the Decretals 
(Bk. V, tit. vi, chap, i) and is derived from Paul’s writings (r Corinthians, 
Chap. vi). Moreover, there are cited in favour of this view other 
Scriptural testimonies which I shall not discuss here, since I speak of 
them in another passage presently to be cited. However, the opinion 
in question is wholly false. 

3. The following proposition must, then, be laid down at the 
The first proposi- outset : unbelieving princes may not simply and directly 

on the ground [of unbelief], be deprived by the Church 
of the power and jurisdiction which they hold over 
Christian subjects. This is the common opinion, and 
it is drawn from a passage in the works of St. Thomas 
above cited ([II. -II,] qu. 10, art. 10), in connexion 
with which Cajetan and all the more recent commenta- 
tors uphold such a view; as do the other Scholastics, especially Duran- 
dus (on the Sentences , Bk. II, dist. xliv, qu. 3), the canonists, in general, 
on the Decretals (Bk. Ill, tit. xxxiv, chap, viii), St. Antoninus 
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Sylvester. 

Waldensis, 

Driedo. 

Victoria. 

Soto. 

Salmerdn. 


Romans, xiii. 


Titus, ui. 


Eusebius. 


(Pt. II, title x, chap, xv, § 1, at end [tit. xn, chap, iii, § 1, at end]), 
Sylvester (word mfidditas , Qu. 4), Waldensis (Doctnnale Jntiquitatum 
Fidei, Bk. II, chaps. Ixxxi etseq.), Driedo (De Lihertate Christiana , Bit. 
Ill, chap, ix, at end), Victoria (Relect. De Indis , passim), Soto 
(De lustitia, Bit. IV, qu. ii, art. 2) and Salmeron (Vol. XIII, 
tracts, xxxvii and xxxviii [Vol. XII, tract, xxxviii]). Other authorities, 
who will be referred to below, support the same opinion. 

4. The basis of this truth rests on the fact that either the princes 
The basis of the i n question may be deprived de facto of such juris- 
first proposition diction and power, on the ground that they do not 

stated as a dilemma. p 0ssess t pj g jurisdiction and power by divine right, 

or else they are unworthy on account of their unbelief to hold 
the power which they may actually have, and consequently may 
justly be deprived of it; but neither of these arguments is valid; 
therefore, . . . 


The first part of the minor premiss, which I have elsewhere 
An exposition of the P roved « len g th (Defensio Fidei, Bk. Ill, chap, iv, 
first part of the no. i ), 1 is most certainly true. Briefly, the argument is 
dilemma. as f 0 ]] ows . Christ our Lord has not deprived the afore- 

mentioned princes of the power in question; nor does baptism — 
whether ipso iure or de facto — exempt the Christian from the power 
of his king, even though the latter be an unbeliever. 

The proof of this argument is sufficiently evident, both in the 
fact that neither from Scripture nor from tradition can such depriva- 
tion or exemption be derived; and, more especially, in the fact that 486 
both Scripture and tradition clearly uphold the contrary practice. 
This is true of Scripture, because Paul said ( Romans , Chap, xiii [, v. 1]) : 
‘Let every soul be subject to higher powers’; an admonition which, 
under the expression ‘every soul’, manifestly includes the faithful, and 
under ‘higher powers’, includes the emperor and the princes of those 
days, who were unbelievers; wherefore in the Epistle to Titus (Chap, 
iii [, v. 1]), Paul also said, ‘Admonish them to obey princes’, 2 and Peter 
wrote ( 1 Peter, Chap, ii [, v. 13]), ‘Be ye subject,’ &c. Again, as to 
tradition, [viewed in relation to our argument,] it is well-known from 
the ancient custom of the Church, which I have elsewhere pointed out, 
in the work cited [Defensio Fidei], in accordance with the comments 
of many of the Fathers. To these citations I now add only the name of 
Polycarp as quoted by Eusebius (Ecclesiastical History, Bk.IV, chap, xiv, 
or xv [chap. xv]). The former, speaking of non-Christian princes, says, 

‘We are taught to render to the magistrates and the powers constituted 
by God, in proportion to their dignity of rank, such honour as is in no 


1 [Not included m these Selections — Tr ] 

3 [The Vulgate reads' ‘Admonish them to be subject to princes and powers, to obey at a word’. 
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way detrimental to our salvation orto our religion.’ St. Thomas (II. -II, 
qu. io, art. io) also defends this view very cogently by argument, when 
he reasons as follows : the political power in question springs from natural 
law and the ius gentium, whereas faith springs from divine and super- 
natural law ; and the one law does not destroy or alter the other ; neither 
is the natural law founded on the divine positive law; rather is it in 
a way subject thereto, constituting (as it were) the presupposition of 
the latter; and therefore, positive power is not founded on faith in such 
a way that one may lose that power on account of unbelief nor, on 
the other hand, is positive subjection, i.e, [subjection in the political 
sense] to one who is an unbeliever, repugnant to faith or to the 
baptismal character, so that, consequently this subjection is not auto- 
matically dissolved [by faith and baptism]. 

5. The other part 1 of the proposition which we have stated as a 
An exposition of dilemma follows clearly from what has been said 
the latter part of above. For the unbelieving princes of whom we speak, 
the dilemma may not rightfully be deprived of their possessions 
without some just ground; and included within those possessions is 
the jurisdiction which they are assumed to have over Christian subjects ; 
therefore, they may not be deprived of such jurisdiction, simply and 
directly [on the ground of unbelief]. 

The truth of the antecedent in both its parts is self-evident. 
The proof of the consequent is as follows: there is no just ground on 
which such an act of deprivation may be committed; for the pretext 
would be specifically that very unbelief, since strictly speaking, no 
other ground exists or can be conceived; and in truth, unbelief is not, 
per se, a just ground. For if we consider it purely as an absence of faith, 
we must admit that, as I have said, such a lack does not destroy the 
basis of political power; and if, on the other hand, unbelief is con- 
sidered as a sin worthy of such punishment, even so, it is not within 
the power of the Church to punish these unbelievers, since the Church 
has no jurisdiction over them, as I have also proved. Therefore, just 
as they may not be punished by the loss of other temporal goods, in 
view of the fact that their ownership of those goods is not based upon 
faith, similarly, they may not be deprived of the power in question. 

Proof of this fact may be derived by analogy. For if there were 
A demonstration by two sovereign princes who were unbelievers, and one 
analogy. 0 f them worshipped the true God as known by the 

light of nature, while the other prince was an idolater some of whose 
subjects worshipped the true God, the latter prince could not, on the 
ground of his idolatry, be depiived by the former of his jurisdiction 


1 [i.e. the assumption that the princes 111 question, ‘are unworthy on account of their unbelief to 
hold the power which they may actually have, and consequently may justly be deprived of it,’ Vide the 
first sentence of Sub-section 4 of this Section, p. 778 . — Tr ] 


St. Thomas. 
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over such subjects, since the prince who worshipped the true God 
would have no jurisdiction over the other, and since the idolatrous 
prince would not lose his jurisdiction over the subjects in question 
owing to the mere fact of his idolatry. There is, then, an indication 
from natural law that this order' must be preserved, because that 
preservation is expedient to the welfare and peace of the world and 
to a just equity; but the power given to the Church does not interfere 
with natural rights, since it has [rather] been given for edification and 
is to be used in the way best adapted to the preservation of the faith; 
therefore, the Church has not been given the aforementioned power 
of deprivation, a power which would serve for destruction instead [of 
serving for edification], inasmuch as it would result in harm to the 
faith and in scandal to those who are not of the faith. 

6. Nevertheless, we must state, in the second place, that the 
The second proposi- Church may indirectly 1 deprive these non-Christian 
non: the ^Church princes of their power over those subjects who are 
prive non-Christian believers, if the welfare or defence of the latter makes 

princes of their this necessary. St. Thomas so teaches (II. -II, qu. 10, 

power over those of s J , , , T , , 

their subjects who art. io], as do others cited above; and 1 also nave 

are believers. touched upon this subject in the Defensio Fidei (Bk. 

Ill, chap, xxiii, no. 2i). z 

The reason in support of this second proposition is as follows: 

The reason suppor- the baptized faithful, by the fact of their faith and 
ing this proposition, their baptism, are subjects of the Church in spiritual 
matters, so that the Church has the power to rule them to the extent 
that is necessary or highly expedient for the welfare of their souls; 
and therefore, if it should become necessary to this end, to free such 
persons from the power of non-Christian lords, the Church may do so, 
and consequently may deprive those non-Christian princes of their 
power over the persons in question. For he who gives the form, gives 
also those things that are consequent upon the form; and whoever 
gives power and jurisdiction in order to attain any end, gives conse- 
quently, all the means necessary to reach that end. 

This argument is confirmed by the example of a marriage con- 
a tracted between unbelievers, one of whom is later 

converted to the iaith. Jr or if either party wishes to 487 
remain in wedlock without injury to God, the other may not sever 
the bond; but if, on the other hand, the unbelieving spouse is the 
occasion to the Christian partner of evil living, then the latter both 
may and ought to be separated from that unbeliever, as Paul declares 
(j Corinthians, Chap, vii [, v. 15]). Thus the unbelieving partner, 
indirectly (as it were) and for the good of the faith, is deprived of the 


1 [i.e. incidentally, in the process of attaining some other end, — T r,] 
1 [Supra, p. 700 . — Tr.] 
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The first mode of 
freeing the faithful 
from the power of 
non-Christian 
princes, viz 
through change of 
domicile. 


power and dominion which he has over his spouse. Therefore, the 
same holds true to a far greater degree in the case which we are dis- 
cussing; for the marriage bond is of its nature more nearly indissoluble 
than the bond of political subjection. 

7. It should be noted, however, that there are two ways in which 
such Christians may be freed from the power of un- 
believers. 

The first primarily affects the subjects themselves, 
who may change their domicile and pass over to the 
realms of Christian princes; for then it follows of 
necessity that they are no longer subject to their for- 
mer prince. This method is easy and entirely just; and therefore, it 
may be employed by any Christian subject, acting on his own authority, 
for he is not bound to remain always in the same territory. Conse- 
quently, if any prince attempts to prevent his Christian subjects from 
thus transferring their domicile, he may be forcibly resisted by Chris- 
tian princes, and justly subdued in war in defence of these subjects, 
because they are being deprived of their right which they wish to 
exercise. 

8. These unbelieving princes may be deprived of their power over 
their Christian subjects in another way, which affects 
[primarily] the princes themselves ; that is, though the 
subjects in question remain in that territory, the 
prince may be deprived [either of his sovereignty], 1 or 
at least of his power over such subjects. But this result 
could hardly be effected without a change of ruler, so 

that the second method is more difficult [to follow than the first ] ; and 
therefore, although the power [to employ that method] is not lacking 
[to the faithful], nevertheless, great caution is necessary in its employ- 
ment. In the first place, [if this second method is to be used,] the 
faithful should constitute a great multitude ; or, if they be few, it must 
be practically impossible for them to change their domicile to a place 
where they may practise their faith without scandal. Furthermore, 
the successful issue of the enterprise must be morally certain, lest it 
come to pass that in wishing to eradicate the cockle, these Christian 
subjects should pull up the wheat. 

Durandus [on the Sentences, Bk. II, dist. xliv, qu. 3] 

, moreover, that it is necessary, [in order to justify 

the method in question,] that the non-Christian prince 
shall first have been the cause of injuries and obstacles 
to the faith — such as attempting to entice his subjects 
to unbelief, or impelling them to observe his own rites, or prohibiting 


The second mode of 
depriving an un- 
believing prince 
either of his sove- 
reignty, or of his 
power over the 
faithful 


Durandus requires 
that some injuries 
be committed on the 
part of the prince 
[before the second 
mode may be em- 
ployed] . 


1 [The bracketed English phrase has been supplied from the Latin phrase, vel regno, which occurs 
in the marginal note, but not in the body of the text. — T r ] 
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them from practising the Catholic rites and from obeying their own 
spiritual pastors, or similar injuries — since both necessity and the ground 
of justice would then exist. 

St. Thomas ([II.-II, qu. 10,] art. 10), however, thinks that, 
although these factors may, in a general sense, be necessary for the 
yet the moral peril exerc i se the power in question, yet the Church 
of injury is suffi- has the power, even before the infliction of this kind 
- ient of injury, to remove such non-Christian sovereigns 

solely on the ground of moral peril to the faithful. This opinion I too 
have approved, in the aforesaid Defensio Fidei(Bk. Ill, chap, xxx, no. 6), 1 
because, in moral questions peril must be guarded against before any 
specific injury occurs, a principle which certainly is very true when 
the peril is imminent and concerns the moral order. Therefore, as 
regards the matter specifically under discussion [ — that is, the second 
mode of depriving an infidel prince of power — •] all the circumstances in 
any particular case must be taken into consideration, and [in view of 
them], such peril to the faithful must be judged to exist [before resort 
to that second method is. justifiable]. 

9. Furthermore, I note that this indirect power, which we hold, 
In whom this in- exists in the Church for the removal of the above- 
direct power resides. mentioned princes, is a public power and not a private 
one, a fact which is self-evident. Therefore, it may be considered as 
residing either in the Pope, or in some sovereign Catholic king. The 
Pope has, by reason of his supreme spiritual jurisdiction, the power to 
secure and watch over the salvation of souls ; whereas this power exists 
in a temporal prince only as a means of defending his neighbours, and 
especially the faithful, for such a prince has no spiritual jurisdiction. 

Consequently, a temporal king may not use this power on his 
own authority until a non-Christian prince has inflicted violence upon 
his own Christian subjects, since measures of defence are not lawful 
before an act of aggression occurs. But both the Pope, and a king as 
moved by the Pope and as his instrument (so to speak) may well take 
preventive measures solely on the ground of peril, since the power of 
jurisdiction extends to the prevention of evils lest they occur. 

These remarks will suffice as to sovereign princes. In due propor- 
tion, the same conclusions might easily be applied to other and inter- 
mediate rulers, as well as in the case of all unbelievers not subject to 
the Church who exercise jurisdiction over the faithful. 

10. In view of the foiegoing, it is easy to deal with the second 
The third proposi division [°f P°wer], 2 that which relates to Christian 
tion: infidel masters, slaves and their infidel masters. For, following a simi- 

1 [Not included in these Selections.— Tr ] 

2 [stcundum ntewbrum, referring to true dominion, the second of the four divisions mentioned in 
tlic first paragraph of this Section. The various senes of numbers used by Suarez m the course of the 
section are somewhat confusing. — Tr ] 
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directly [on the 
ground of unbelief]. 


Church^ cannot ^e ^ ar ^ ne reasoning, we must state that these masters, 
deprived of their who are not in any other respect subjects of the 
dominion over their Church, may not be deprived of their Christian slaves, 
directly [on the ground of unbelief], whereas they may 
indirectly 1 be deprived of those slaves. 

The first half of this proposition is certainly true and commonly 
accepted. With regard to it, and in addition to the authors already 
488 cited, Sylvester (word furtum, Qu, 6), may be consulted; and by him, 
at that place, Rosella ([word furtum,] No. 25) is quoted, although in 
another passage (ibid., No. 24) Rosella seems to hold a different opinion. 
In the latter case, however, he was probably speaking of Christian slaves 
captured in an unjust war; otherwise he would be speaking incorrectly 
and contradicting himself. Angelus de Clavasio ([ Summa , word domi- 
nus,] No. 56) may also be consulted on this point. The statement in 
question is upheld, too, by Navarrus (Summa, chap, xvii, nos. 103 and 
104), Covarruvias (on Sext, rule Peccatum , De Reg. Jur., Pt. II, § 11, 
no. 6), and Molina (De Iustitia, Bk. I, disp. xxxix). 

The argument supporting this statement is similar to that given 
above. For Christians who before baptism were subject to unbelievers 
are not released from temporal servitude to the latter by the simple 
force of divine law, that is, of baptism; and, therefore, infidel masters, 
who are not in any other respect subjects of the Church, may not, 
directly [on the ground of unbelief,] be deprived by the Church of 
their dominion. The truth of the antecedent, Paul clearly assumes, 
when he says in the Epistle to the Ephesians (Chap, vi [, v. 5]) : ‘Servants 
be obedient to them that are your lords according to the flesh [. . .] as 
to Christ.’ This injunction is repeated in the Epistle to the Colossians 
(Chap, iii [, v. 22]), in that to Titus (Chap, ii [, v. 9]), and in the First 
Epistle of Peter (Chap, ii [, v. 18]). Wherefore Augustine (on Psalms, 
cxxiv [, no. 7]), also, rightly says: ‘Christ did not make free men out of 
slaves, but made good slaves out of bad ones.’ He upholds this same 
doctrine at some length in his thirty-first sermon, on Psalm cxviii, 
and under His name in Questions on the Old and New Testaments (Qu. 
xxxv). From what has been said above, the truth of the consequent 
is also evident, namely, that these non-Christians, since they are not 
subjects of the Church, may not justly be deprived of their slaves. 

11. The second half of our third proposition, 2 indeed, that half 
, , „ which relates to the power [to deprive infidel masters] 

infidel masters may on indirect grounds of their dominion over Christian 
suffer such depnva- s l av es — is applicable when non-Christian masters are 
tion, m irectiy. j 10St; q e t0 Christian slaves, especially if that hos- 
tility involves matters of faith. In that case, these very slaves have 


Sylvester, 

Rosella. 


Angelus. 

Navarrus. 

Covarruvias. 

Molina. 


Ephesians, vi. 

Colossians, iff. 

Psalms, cxxiv. 
Augustine. 


1 [1 e mciden tally — T r.] 

2 \Vuk the first paragraph of Sub-section io of this Section, p. 782 . — Tr.] 
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the right to defend themselves, or to recover their original freedom if 
they can do so through flight ; and certainly, in view of the arguments 
already set forth, the princes of the Church have the right, in this 
connexion, to exercise coercion upon unbelievers. 

From the above statements, we derive sufficient enlightenment as 
The same holds true to what should be said on the third point, 1 * which 
as to servants. relates to servants and the power of the head of the 
household over them; for the solution [in this case] should preserve a 
similar proportion. 

With respect to the fourth point, however [ — that which relates to 

the p atria potestas — 1 there arises a serious question, of 

unbelievers be bap- which bt. 1 homas ([11.-11, qu. io, J art. 12) treats, 
tized against the will namely: may these unbelievers who are non-subjects 
o t eir paren s? ^ forcibly deprived of their infant children in order 
that the latter may be baptized f But this question pertains to the 
subject of baptism, with which I have dealt in Vol. Ill, disp. xxv, § 3 
[. De Sacra mentis]. * Enough has been said, then, as to unbelievers who 
are not subjects. 

12 . We must consider, secondly, 3 [whether] unbelievers who are 
The fourth proposi- [themselves] subjects of Christian princes [may be 
tion - deprived of power over Christians], Under this head 

those four topics discussed above may be examined and treated. 

As to the first point, indeed — that which relates to jurisdiction — 
the question has no application with respect to a sovereign prince; for 
we are assuming that these unbelievers are subjects of some Christian 
infidel judges sovereign. Therefore, we have only to inquire as to 
under a Christian the inferior judges or governors; and on this point it 
pnvea oimeirp should be stated briefly that the Church can deprive 

either directly or in- such unbelievers, either directly or indirectly, of all 
directly. jurisdiction of this kind over Christians, or — what 

amounts to the same thing — it may determine that in a Christian king- 
dom the faithful shall not be governed temporally by infidel judges or 
other infidel officials. 

The direct power to do so clearly exists, because it is a Christian 
The first proof: prince who has jurisdiction over the subjects in ques- 

from reason. ticm, and he may require in his judges and officials 
such qualifications as he deems necessaryTor honour, or for distributive 
justice, or for the peace and safety of his state. On this ground, then, 
it is easily possible to exclude certain persons from the offices men- 


1 [i.e. domestic power. Vide the first paragraph of Sub-section i, pp. 776-7 .— Te.] 

1 [Not included in these Selections — Tr ] 

3 [i.e ‘secondly’, as opposed to ‘In the first place’, the opening phrase of Sub-section 2 (p. 777), 
where Sudrez introduces the discussion relating to non-Christian princes whose subjects are converted 
to the faith. — -T r ] 

* [Vide the first paragraph of Sub-section 1 ; and also, footnotes, 2, p. 782 and 1, this page. — T k.] 
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tioned. The existence of the indirect power, on the other hand, is a 
self-evident fact; for the act in question is highly expedient to the 
welfare of the faith, an argument which proves the existence, not only 
of the power, but even of the obligation. 

13. This teaching agrees with the words of Paul (1 Corinthians , 

The second proof: Chap, vi [,v.6J), ‘But brother goethto lawwith brother 
from Paul. and that before unbelievers’, clearly reproving such 

behaviour as indecorous; at least, in cases in which it can be avoided. 
To the same effect is his saying elsewhere (2 Corinthians , Chap, vi 
[, v. 14]), ‘Bear not the yoke with unbelievers’. For although there may 
be other interpretations of this passage, this also is a probable one; or, 

• in any case, the phrase may well be adapted to such an interpretation 
by a parity of reasoning. 

Furthermore the existence of this power may be clearly proved 
The third proof: from the application of human laws. For in the Code 

from law. (I. be. 18), Justinian forbids the Jews to hold public 

offices affecting Christians. Innocent III makes a similar ruling in the 
Decretals (Bk. V, tit. vi, chap, xvi), when he imposes a penalty upon 
Jews who accept or hold such offices. Moreover, the application of 
this rule is extended to the pagans, 1 that is, to Saracens, as may be 
learned from the last chapter of the same title [, i.e. Decretals , Bk. V, 
tit. vi, chap, xviii], in which Portugal is expressly enjoined to obey this 
law, with an additional statement to the effect that she may not sell 
tribute or royal grants to the Jews except when the latter are joined 
[in partnership] with some Christian, who will take care lest injury 
489 2 be done to believers. A similar law is laid down by the Third Council 
of Toledo (Chap, xiv [cited inj Decretum. , Ft. I, dist. xxiv, can. i [Pt. I, 
dist. liv, can. xivj) ; and in the Fourth Council of Toledo (Chap. Ixiv 
[cited in] Decretum , Pt. II, causa xvn, qu. iv, can. xxxi), it has been 
enacted that those who entrust such offices to Jews should be ex- 
communicated. The reason given is that, relying on this authority, 
the Jews take occasion to do injury to the faithful. Finally, the same 
rule is laid down in the First Council of Macon (Chap, xiii). 

14. Secondly, as to slavery, it should be stated that the faithful 
The fifth ro osi ma 7 not k e ^ aves t ^ ie unbelievers in question, [i.e. 
tion.Chnstiansmay of those unbelievers who are subject to a Christian 
not be slaves of prince or state,] and consequently the Church has 
who are subjects of been able 3 to deprive her inndei subjects oi such power 
the Church or of 0V er Christians. So the Emperor Justinian also ordered, 

nstian prmces, ^ (p x, only law) ; and in the Decretals (Bk V 

tit. vi, chap, v) there is a similar rule with respect to Jews. Gregory, 

[Paganos, where one would expect mfideles. Cf. note to first paragraph of Sub-section 15, infra, 
p 787 — tr.] 

2 [The Latin text incorrectly has ‘493 ’- — Tr.] 

3 [polmsse. Possibly Suhrez intended posse. — Tr ] 
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too ( Letters , Bk. II, letter xxxvi or Chap. hxxvi [Bk. Ill, letter xxxviii]) 
and the Decretum (Pt. I, dist. liv, cans, xiii and xiv, with other Chapters 
of the same dist. liv), have rulings to this effect. 

A special reason for such provisions may be inferred from the 
danger that would result to the faithful themselves if they should be 
allowed to dwell under the dominion of unbelievers. Another reason 
is that occasions of blasphemy, contempt of faith, and injury to the 
faithful might arise from such a relation. 

These reasons pertain rather to the question of indirect power, 
although I may add that they have to do also with the direct power of 
Christian princes. For, in the first place, a Christian king may issue a 
general decree to apply throughout his realm, to the effect that Chris- 
tians are not to be made the slaves even of other Christians, a rule 
which many kingdoms even now. observe; because, though the civil 
power is not directly derived from the faith, nevertheless, when it is 
joined thereto, it is directed, and (so to speak) elevated thereby, so that 
it may do much for the welfare of the faith; therefore, the same law 
may far more readily be decreed with regard to unbelieving masters. 
Secondly, a king may impose upon his subjects such tribute and burdens 
as he deems necessary for good government ; therefore, in like manner, 
he may impose upon infidel subjects the burden of an incapacity to 
be masters of Christians. 

So it has been ordained that if an unbeliever, the slave of another 
By what right the tmbeliever, is converted to the faith, by that very 
Christian slaves of conversion he shall be emancipated. In the same way, 

freed'f r omservi tu d e . if a Christian “ bought by an infidel as a slave for 
purposes of servitude, he shall become free, by the 
very nature of the transaction, and the buyer shall lose his purchase 
money. But if the said Christian be bought for purposes of trading, 
he shall be sold to a believer within three months; otherwise, he be- 
comes free. The same provision is laid down in the Code (I. ix, last 
law [only law] and I. iii, last law, last section [Code, I. iii. 54 (56), 
§§ B et seqi]). 

However, the canonists note, with respect to one of the chapters 
cited above ( Decretals , Bk. V, tit. vi, chap, ii), that these rulings do not 
prevent a Christian from working as a farm-servant, whether as a new- 
comer to the lands or estates of an unbeliever, or as one born thereon, 
for the following reasons: the permission to do so may be inferred 
from the passage in question ; moreover, such labour is not servitude, 
and consequently is not included under the aforesaid prohibition; and 
finally, in the case of farm-servants there does not exist the same peril 
[to the faith], or likelihood of scandal, since the believer and the un- 
believer do not live together or engage in frequent and familiar inter- 
com sc by reason of such occupation. 
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15. Thirdly, on the question of servants it must be stated that 
The sixth proposi- Church has this same power to prohibit Christians 
tion: the church from acting even as free servants of unbelievers. This 
to assertion may be proved without difficulty by applying 
Christians shall not to the present case the reasons given, a bove, 1 an applica- 
act as servants of tion which is easily made and which I therefore omit, 
subject to her; and Usage also confirms the same assertion, ror this 
the Church does in principle is laid down in a Chapter of the Cole (I. 

in. 55, $ 5 [54, 8 st seq.\), already cited; and its 

application is extended to the pagans, 2 in the Decretals (Bk. V, tit. vr, 
chap, viii [chap, xiii]), in a passage where the Saracens are expressly 
mentioned. 

Finally, with respect to the patria potestas , it is certain that the 
t . ... . son of an unbeliever, as soon as he is baptized, must 

regarding the power in view ox that very fact be treed trom the power of 
children* 3 overtheir bis unbelieving parent, for the sake of the safety of the 
“ faith, and because by reason of baptism he is now 

under the law of the Church. This rule has been laid down in the 
Councils of Toledo, cited above, and is proved by the Decretals (Bk. 
Ill, tit. xlxx, chap. iii). Whether the infant children of these unbeliev- 
ing subjects may be baptized when the parents are unwilling, and 
whether the former may be taken from the parents with that end in 
view, are, however, disputed questions, which I have discussed [in De 
Sacram.entis'], Vol. Ill, pt. in, disp. xxv, §§ 4, 5 and 6, to which the 
reader may refer. 3 


SECTION VI 

WHETHER EVERY OTHER FORM OF COMMUNICATION BETWEEN CHRIS- 
TIANS AND UNBELIEVERS IS OR MAY BE PROHIBITED 

1. Three kinds of communication between Christians and un- 
, . , , believers must be distinguished : the first may be 

communication called formal, that is, communication in the works of 
between Christians unbelief; the second is communication in the works 

and unbelievers. r . . • • ^ ^ r 

of our religion, and in a way this approximates to for- 
mal communication; the third is purely secular and human, and with 
490 respect to faith and unbelief, it is merely material [, i.e. incidental]. 

2. The first kind is certainly forbidden by the divine and the 

The first kind of natural law. This prohibition, by its very nature, is 
communication, in directed primarily to Christians; yet it may be ap- 
lTforbidden "by the plied to the unbeliever himself, either because unbelief 
natural law. is itself forbidden thereby, or — again — because the 

1 [Vide 785; the fifth proposition in the preceding Sub-section — Tr ] 

3 [Pagarioi again occurs where itifideles would seem to be the more appropriate term. Cf note i, 
P 785.—' Tr ] 

J [Not included in these Selections — Tr ] 
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act of drawing a Christian into the intercourse or co-operation in 
question, is per se an evil act. However, this negative command regard- 
ing Christians is issued primarily to us, to whom these words were 
addressed (x [2] Corinthians, Chap. vi[, w. 14, 16, 15]) : Tor what fellow- 
ship hath light with darkness [ . . . ] or what agreement hath the temple 
of God with idols [ . . . ] or what part hath the faithful with the 
unbeliever?’ Paul repeated this admonition in the same Epistle (1 Corin- 
thians , Chap, x [, v. 20]) : ‘I would not that you should be made partakers 
with devils.’ And a similar sense may be given to the passage (2 Corin- 
thians, Chap, vi [, v. 14]): Tear not the yoke with unbelievers.’ The 
same prohibition, both in its general form and with reference to many 
specific points, is found in the Sacred Canons (69, 70) 1 of the Apostles, 
in the Canons (61, 62) of the Trullan Synod, held after the Sixth 
[General] Council, in the Collection (71 to 75) of Martin, Bishop of 
Braga, compiled after the Second Council of Braga, and in the 
Council of Laodicea (Canons 37 et seq), and also in the Decretum (Pt. II, 
causa xxvi, qu. v, can. iii). 

Now the reason [for this prohibition] is that such intercourse is 
A proof by reason- both irreligiously superstitious and opposed to the 
ing< profession of the faith. Therefore, all that we said 

above about the necessity of professing the faith has due application 
at this place, as have our remarks in Vol. I: De Religione (Tract. Ill, 
, bk. n) 2 on the sin of superstition, 
moral suspicion of We need only add that not merely actual commum- 
■“—•g- are Cat * on [with unbelievers] must be avoided, but also the 
appearance and moral suspicion of the same, such as the 
frequenting of the synagogues and temples of unbelievers, especially at 
the hours when their rites are celebrated. For this practice may give 
rise to scandal and provide occasion for the suspicion that those temples 
and rites are acceptable or approved. 

Azor (Moral Institutes, Vol. I, bk. vm, chap, xxii, qu. 3 and 

All co-operat.cn in bL IX ’ cba P xi > d u - 3 ) ma 7 be consulted on this point, 
the works of un- as may also my own work, the Defensio Fidei (Bk. VI, 

more V to r be S a S voLd. cha P' ix )d in wbicb 1 ba y e added that all co-operation 
is much more to be avoided [than is communication]. 
However, it is difficult to determine whether or not any co-operation 
takes place in particular cases: as when [Christians] sell to Jews or to 
pagans any animal or other object necessary for the sacrifices of the 
latter. But with respect to this point, one must observe the rule that if 
a thing cannot possibly be put to a good use, the sale of the same is 
co-operation; whereas if the object in question can be put to a licit use 
and in itself is neither good nor bad, then, normally, its sale is not co- 


1 [Canons 70, 71 m the edition of Funk. — R eviser.] 
1 [Not included in these Selections— Tr.] 
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operation. This is the rule laid down by Cajetan (on II -II, qu. 10, art. 
4), a rule which conforms with the opinion expressed by St. Thomas 
(II.-II, qu. 169, art. 2, ad 4); moreover, the same view is held by 
Sylvester, Angelus de Clavasio, and others (on word infidelitas ); while 
I, too, have touched upon this subject in the aforesaid Chap, ix [ Defensio 
Fidei, Bk. VI, chap, ix], 1 and have discussed it at length in the treatise 
on The Sacraments in General , 1 and on Oaths , 1 and in other passages; for 
this question is indeed of a very general application. 

3. The second kind of communication of unbelievers with be- 

_ lievers, that which takes place in connexion with 

communication is sacred matters and with the works of our own religion, 

prohibited by the j s at times forbidden by divine and natural law as 
naturallaw. , . . . . ni J 

being mtrmsicaJIjr evil. 

An instance of such a forbidden act is the admission of an un- 
believer to partake of the Sacraments, this act of admission being 
absolutely and directly prohibited to believers ; but unbelievers, too, are 
forbidden to obtrude themselves into the rites in question, and ac- 
cordingly, they may be punished as injurious to the Christian religion, 
if they do so forcibly. 

Under this part of our discussion, we may include the prohibition 
of marriage with unbelievers, although an infidel who has been con- 
verted to the faith may remain in wedlock already contracted with 
another infidel, provided that no offence 2 to the Creator results there- 
from. Nevertheless, a baptized Christian is forbidden to contract 
marriage with an unbeliever, as I assume from the treatment of the 
subject of matrimony. It is true indeed that this prohibition is eccle- 
siastical rather than divine; and yet it seems to have been enacted not 
only on account of peril [to the faith], but also because of reverence 
for marriage, which, among the faithful, has been elevated to the 
character of a Sacrament. 

Accordingly, other acts of communication of this sort are for- 
bidden by human law; for example, it is prohibited that unbelievers 
should be present at the sacrifice of the Mass, or should behold the 
Sacrament of the Eucharist, prohibitions recorded by St. Thomas 
(. Summa , Pt. Ill, qu. 80, art. 4, ad 4) commenting on Dionysius {Eccle- 
siastic a Hierarchia , Chap. vii). This view is supported by Clement ( Con- 
stitutions , Bk. VIII, chaps, viii and xii), whereon Turrianus comments 
at length; by the Fourth Council of Carthage (Chap, lxxxiv); and in 
the Decretum (Pt. Ill, dist. iv [dist. 1, can. lxvii]). According to the 
latter passage, unbelievers are allowed to be present at that portion 
491 of the Mass which is called the Mass of the Catechumens, and far 

1 [Not included in these Selections. — Tr ] 

1 [‘offence’. The Latin words contumeha, imuna, are used indifferently to express any grievous sin 
which the unbaptized partner induces, or might induce, the Christian partner to commit —Reviser ] 
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more readily are they allowed to be present at discourses on sacred 
matters delivered for their benefit; just as it is also permissible to 
pray privately for them or even to instruct them in the mysteries of 
religion. 

In this connexion, there arose also a question of which St. Thomas 
treats ([II.-II,] qu. io, art. 7), namely: is it permissible to debate with 
unbelievers, on sacred matters ? The discussion of this 
debate^with 'unbe- point, I shall reserve for Disputation XX [, i.e. De 
lievers, ? °n sacred Remediis Ecclesiae contra Eaereses et Haereticos,] Sect. 

i), 1 in which we are to ask the same question with re- 
gard to heretics, because that aspect of the question involves the same 
principle. For the present, I shall state briefly that such debating is 
not in itself evil, since it is often essential to the conversion of those 
unbelievers; but it should be conducted under proper circumstances, 
of which we shall speak in the Disputation above-mentioned. 

4. The third kind of communication is secular, or human, and 
it is with this kind in particular that we are now deal- 
ing. In this connexion, three points should be briefly 
discussed. 

The first is that the sort of communication in 
question is not in itself evil or forbidden by divine 
law. This is certain; for Paul ( 1 Corinthians , Chap, 
cases, it may be for- vn |_, vv. 1 2— 14J) permits complete domestic and human 
bidden ' communication between a Christian spouse and an 

unbelieving partner, and in the same Epistle to the Corinthians [Chap, x, 
v. 27] he allows the faithful to eat with unbelievers, upon invitation 
from the latter, a fact which both Chrysostom thereon (in Homily XXV 
[on First Corinthians , Chaps, vii and x] and Homily XXV, on Hebrews ) 
aQ d St. Thomas ([II.-II, qu. io,] art. 9) note. Furthermore, a general 
prohibitionwith regard to such matters would not be expedient, because 
the conversion of unbelievers would thereby be rendered practically 
impossible. This would be the result, in the first place, in so far as 
preachers are concerned; for how could they approach those unbelievers 
for the purpose of instructing them, without first having had human 
intercourse with them ? Therefore, this kind of communication is not 
only not prohibited, but even encouraged, as we learn from the Decretals 
(Bk. V, tit. vi, chap, x) and from the Decretum (Pt. II, causa xi, qu. i, 
can. xl), following Gregory ( Letters , Bk. Ill, letter xxvi). Secondly, in 
so far as the unbelievers themselves are concerned, how could a father be 
converted to the faith, if he were to be immediately cut off from com- 
munication with his children or with his entire family, or even with his 
friends ? This kind of communication, then, is not evil in itself ; neither 
do we find that it is forbidden by divine law. The fact is simply that 

1 [Not included in these Selections.— Tn.] 
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any believer is bound by virtue of the natural and the divine law to 
avoid that kind of human communication or converse with unbelievers 
which threatens peril to himself or is scandalous to others. This dis- 
tinction as to different sorts of human intercourse is clear from general 
principles, but in a particular case it is based upon circumstances and 
the exercise of prudence. 

5. Hence, secondly, 1 it must be stated that the Church can prohi- 
Nevertheless, the bit this sort of communication between Christians 
third kind of com- anc [ unbelievers. This is evident, because there is no 

mumcation may In ....... . r , 5 

forbidden by eccie- Jack or jurisdiction for the 
siasticai law. the subject-matter is also 
under such a prohibition, since the latter may be conducive to the 
peace and security of the faithful. Therefore, that prohibition must, 
as a general rule, be held to fall directly upon Christians alone, because, 
as St. Thomas noted (II.-II, qu. io, art. 9), they are the true subjects 
of the Church. We must add, however, that the law in question may 
also [in special cases] be directly applied to non-believing subjects, 
either in punishment for some offence — as is the case with many laws 
which we shall presently cite — or in order to promote sound external 
government of the state, or even for the sake of the security of the 
faithful. Consequently, there are times when a Christian prince can, 
for the sake of religion, place a ban, directed even to foreign and non- 
subject unbelievers, upon this intercourse within his own kingdom. 

6. Thirdly, 2 the statement must be made that the Church has, 
in actual fact, laid down many prohibitions with respect to the sort 
of communication under discussion. 

In the first place, indeed, familiarity with Jews is placed under 
„ , a general prohibition. On this point, the Decretals (Bk. 

Moreover, familiar- T . r , .... , r , , T r • 

tty with the jews is -V, tit. Vi, chap, via) may be consulted. In fact, it 
bidden” a ' faCt f ° r " wou ^ seem that absolutely all converse and communi- 
cation with them was forbidden by the Fourth Council 
of Toledo (Chap, lxi [Chap. lxii]). However, that prohibition has refer- 
ence, not to all the faithful, universally, but to those who have been 
newly converted to the faith from among the ranks of the Jews them- 
selves. To these new Christians, converse with those of their own people 
who persevere in Judaism is forbidden, because of the peril attending 
such converse. Therefore, this prohibition should be understood to Tefer 
to frequent, or continued converse, which may result in peril. Thomas 
Sanchez (Opus Morale inPraeceptaDecalogi, Bk. II, chap, xxxi), following 
St. Thomas, Sylvester, and others, limits this general prohibition in such 
a way as to exclude its application in the case of those believers who 

1 [i.e. this is the second of the three points to be discussed 111 connexion with secular, or human, 
communication Vide the first paragraph of the immediately preceding Sub-section, p 700 . — Tr.] 

2 [This is the third of the three points to be taken up 111 connexion with secular, or human, com- 
munication. I 'lie, Sub-section 4, p. 790.— Ts. 
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are firm in the faith and with respect to whom there can be no fear of 
moral peril. However, if the prohibition contained in a law is general, 
it does not cease to bind in an individual case, even if the purpose of 
the law does, in a purely negative sense, cease to be realized in the 
individual case, as I assume from the treatise on laws. I therefore think 
that there is a limitation to the prohibition in the case of those persons 
whose care it is to convert such infidels as we speak of, because the 
purpose of the law then does not simply cease to be realized in a nega- 
tive sense, but in addition, it ceases by contrariety. 1 

7. Secondly, 2 living in the same house with Jews is specifically 
Secondly, living in forbidden ( Decretum , Pt. II, causa xxvm, qn. i, can. 492 
xiii; Decretals , Bk. V, tit. vi, chap. v). The reason for 
this prohibition is the avoidance of harm. 

But the objection may be made that a Christian 
can own a slave who is an unbeliever, and that conse- 
quently, he can live with that unbeliever. The antecedent is supported 
in the Decretals (ibid., chap. xiii). 

Our reply is as follows : either this fact constitutes an exception 
to the prohibition set forth above; or else it cannot 
properly be said that the master dwells with the slave, 
but rather the converse, so that the prohibition in question does not 
apply to such a master ; or, at least, a certain equality of fellowship 
and familiar intercourse is required for ‘dwelling together’, in the true 
sense of the phrase, so that the Christian master, in accordance with 
other laws above-mentioned, must avoid also this equal association with 
an unbelieving slave. 

Thirdly, 


the same house with 
Jews is specifically 
forbidden, 


An objection. 


The solution. 


Furthermore, it is 
forbidden to eat at 
the same table with 
Jews. 


Christian is forbidden to invite an unbeliever to his 
banquet table, or to accept such an invitation from 
the latter; for this also is dangerous association. This 
prohibition was especially directed against Jews in the 
Third Council of Orleans (Chap, xxiii [Chap, xiii]), 
and in the Council of Agde (Chap, xl cited in Decretum , Pt. II, causa 
xxvm, qu. i, can. xiv), the special reason being given that Jews dis- 
criminate among different sorts of food, a practice which is not permis- 
sible to Christians. However, as a special concession, this eating in 
common is permitted to preachers who are sent forth to convert 
unbelievers. 

Fourthly, in these same laws, and in the Apostolic canons cited 


1 [1 a harm to the individual. The above is what is taught by all theologians on law, viz if law- 
ceases to secure its purpose negatively in a given case, it still binds ; if, however, it ceases contrane, as 
is sard, it ceases to bind, i.e. if a law does some real extrinsic harm to a person, it would not bmd him 
This is clearly seen m the laws of fasting and abstinence If such a law would make a person unwell, 
it is said to cease contrane. However, the law against reading certain books may cease negatively , but 
never contrane — ReVISER.J 

J [This introduces the second of the prohibitions mentioned at the beginning of the preceding 
hub-section. Six more, making eight in all, are discussed in the immediately succeeding pages.—' Tit,] 
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above, Christians are specifically forbidden to eat the unleavened 
The eating of un- bread of the Jews; an act which is evil in itself, if it 
leavened bread is is understood to involve the consumption of such food 
also forbidden. as a r ite; but this rule is also interpreted as a 

prohibition, in order to avoid suspicion and peril [to the faith], against 
any partaking of the azyme with the Jews themselves or receiving it 
from them. When there is no danger of scandal, however, and espe- 
cially if necessity requires, the eating of this food as ordinary bread is 
not forbidden, as the eating of idolothytes is forbidden in the Decretum. 
(Pt. II, causa xxxii, qu. iv, can. viii). 

8. Fifthly, in case of illness, Christians are forbidden to call in 
it is forbidden Jews; at l east they are forbidden to do so for the pur- 

moreover, to call in pose of [medical] treatment (Sixth Synod, Chap. XI, 
Jews i n case of cited in Decretum , Pt. II, causa xxvm, qu. 1, can. 

xiii). This rule may have been made not merely be- 
cause of special peril to the soul, but also to avoid bodily contact. 
Hence, a further rule has been laid down against receiving medicine 
from Jews, a prohibition which is chiefly understood to mean medicine 
is not to be received at their hands and administered by them, lest 
familiarity and peril result. But these and like prohibitions should be 
interpreted as applying only when the case is not one of necessity, 
since necessity knows no law. 

Sixthly, Christians are further ordered not to bathe with Jews 
at the same time at the same public baths, a prohibition 
which is laid down in the above-mentioned Chapter 
xiii [ Decretum , ibid.']. This rule should be understood as 
applying only in a general sense, namely, as referring 
to the act of walking to the baths with them, that is 
to say, [the act of bathing together] as the result of 
an intention to do so. For this deliberate practice involves true social 
intercourse and familiarity, against which, on account of the danger 
involved therein, all the prohibitions under discussion are especially 
directed. If a Christian, then, should come accidentally to a public 
bath where a Jew is bathing at the time, the rule has no application, 
and it is not necessary that the Christian should on that account forgo 
what is convenient to him, or postpone it. 

Seventhly, it may be especially noted that Christian women are 
Furthermore, it is forbidden to act as nurses for Jewish children, a fact 
forbidden that which is brought out in the Decretals (Bk. V, tit. vi, 

Christian women . .... TT “ . . ,. r . , . . . , 

should nurse Jewish chap. viii). However, this qualifying phrase is added: 

children. ‘in their homes’ — that is, in the homes of the Jews — 

so that apparently, the rule in question is made solely to guard against 

the practice of dwelling together. Consequently, the inference may 

be drawn that a Christian woman is not forbidden to nurse a Jewish 


It is likewise for- 
bidden to frequent 
the baths in the 
company of Jews, if 
this be done in ac- 
cordance with a pre- 
vious agreement. 
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child, in her own home; since the words of the law do not include such 
a case and should not be so extended. However, although this is true in 
so far as the strict letter of the law is concerned, nevertheless, the 
situation in question should be avoided because of the familiarity and 
peculiar affection which, as a general rule, result therefrom. 

9 . Eighthly, it is forbidden that Christians, in their wills, should 

it is also forbidden name as their heirs and legatees. This is the doo 
to make heirs or trine of the canonists ( Decretals , Bk. V, tit. vi, chap, 
legatees of jews. and especially of Felinus (on Decretals , ibid., no. 3), 

the Gloss thereon, and Sylvester (on the word iudaeus, Qu. 1 [, no. 2 ]). 
The Code (I. ix. 1 ) may be cited on the same rule; but in the Code the 
prohibition refers only to the Jews as a whole, that is, as a community, 
and prohibitions expressed in such terms are not usually extended to 
apply to individuals, as the Gloss thereon indicates. In this case, how- 
ever, the extended application is allowed in the interests of the faith 
and of religion. Yet another chapter in the Decretals (Bk. V, tit. vn, 
chap, v) and one in the Decretum (Pt. II, causa xxiv, qu. ii, can. vi) 
may be mentioned in this connexion, in which the said prohibition is 
imposed upon bishops, in particular, while in the Decretals (Bk. V, 
tit. vn, chap, vi) it is extended to clerics. 

The Doctors, however, apply that rule to all Catholics, either by 
the same process of reasoning, or at least a fortiori', and such should be 
the practice observed by all Catholics, especially since there exists a 
general warning lest they render aid and favour of this sort to Jews. 
This was the ruling of the Fourth Council of Toledo (Chap. lvii). 

One must note, with respect to these and like questions, that the 493 
prohibitions involved are grave, both because of their subject-matter 
and because of the purpose they serve; and that by their nature, and 
generally speaking, they are binding under pain of mortal sin, although 
occasionally, when the particular instance happens to be of slight 
importance, the transgression may become venial. 

Moreover, since a prohibition of the sort under discussion is part 
of the common law [of the Church], dispensations therefrom cannot 
usually be given by bishops; but when in any given case the necessity 
is urgent and delay would be dangerous, then, according to the com- 
mon teaching on law, the granting of such dispensations is within the 
power of a bishop. 

10 . Finally, it may be asked whether the laws in question are to 
Are these prohibi- ke interpreted as applying universally to all unbelievers, 
tions extended to or whether they have reference only to the Jews. 

Heversf 411 Utlbe " The cause of the doubt is that the laws cited speak 

expressly of the Jews, so that some persons hold that, 
the said laws being penal in nature, there should be no extension of 
their application. A special reason which is customarily given is that, 
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according to the Decretals (Bk. V, tit. vi, chap, xiii), the Jews are not 
only subjects but also slaves. Hostiensis ( Summa , Bk. V, De Iudaeis , Hostlensis. 
p. 349) holds that the passage in question refers only to one’s own 
purchased slaves, a view which certain of the Summists adopt. How- 
ever, such a limitation is certainly not contained in the text, where, on 
the contrary, it is stated that the Jews have indeed inherently merited 
this slavery, but that in point of fact they are tributaries with the civil 
status of subordinate subjects, as Panormitanus (on Decretals, Bk. V, Panomutanus. 
tit. vi, chap, xiii) notes with reference to this point, and as St. Thomas st. Thomas. 
(II.— II, qu. 10, art. 12, ad 3 and Pt. Ill, qu. 68, art. 10, ad 2) and Soto Soto. 

(on the Sentences , Bk. IV, dist. v, sole question, art. 10, ad 2) have also 
explained. Therefore, the true reason for this discrimination against 
the Jews is thought to be the fact that intercourse with the Jews 
involves more peril on account of their greater pertinacity and their 
hatred of the Christian religion. 

Nevertheless, it is my opinion that the prohibitions which we are 
discussing, apply also to the Saracens 1 — that is, the Mohammedans — 
both because such an extension of their force is repeatedly indicated 
in the civil and canon law {Code, I. iii. 57, § 5 [I. iii. 54 (56), §§ 8 (3) 
et seq.~\ and Decretals, Bk. V, tit. vi, chaps, viii, xvi, xv, xix, v); and 
also because there is an analogy in the reasoning applicable to both 
cases, inasmuch as these [Mohammedan] unbelievers are also enemies 
of the Christians, and attempt with all their strength to pervert the 
faithful. 

As for other unbelieving pagans, however, they do not seem to 
have been included in the aforementioned laws, a fact which has been 
noted by Sanchez {{Opus Morale in Praecepta Decalogi, Bk. II,] chap, s&nchez. 
xxxi, no. 25), of whose opinion I approve in so far as relates to this 
matter. Many statements concerning these prohibitions may also be 
found in the writings of the jurists on the laws in question, in the 
comments of the Summists (on the word iudaeus), and in the state- 
ments of St. Antoninus (Pt. II, tit. xii, chap, iii), as well as in those St. Antoninus, 
of Azor and Sanchez, already cited; and these authorities quote Ator. 
many others. 

•The foregoing may suffice on the subject of unbelief. 

1 [The Code refers to ‘pagans’. — T r.] 
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TO THE GENTLE READER 

The primary cause, gentle reader, of the unusually brief form in 
which the following treatises on Hope and Charity are published, was 
the fact that even the members of the very school over which Suarez 
presided at Rome, during the time when he lectured on these subjects, 
became wearied of extremely diffuse and excessively elaborate disser- 
tations, wherefore he readily bowed to the precepts and wishes of 
that school, such was the simple sincerity of this noble Doctor. 

Furthermore, this treatment is brief, because he disregarded not 
a few matters that are usually dealt with, especially on the subject of 
Charity, for these matters are either entirely or in great measure appli- 
cable to grace, a subject which Suarez, in his work thereon, had very 
cogent reasons for thinking to be distinct from Charity ( De Gratia, 
Bk. VI, chap, xii). 1 Such matters concern the supernatural entity of 
Charity, the production, increase, and loss of habits, the power of 
sanctifying and meriting. These are explained at length in that same 
work, and partially, in his treatise on the resuscitation of merit (section 
3). 2 Grace itself, which of its nature precedes Charity, demanded that 
all of those matters should have a prior claim to treatment, and if the 
reader should here find them to be missing, they will be fully supplied 
in the passages indicated above. 

However, the fact that these treatises, if compared with others 
which the author has already published, are briefer, is no indication 
that they are in any respect unsuited to the character of his genius and 
judgment. On the contrary, we venture to assert that when the 
author employs this concise method of composition, he appears, not 
merely to be equal to, but in a certain sense, to surpass himself. For 
the discursive reasonings of his profound genius and keen discernment, 
as well as the cogency of the arguments set forth by him, which attain 
a felicitous amplitude in other works of his, are here compressed into 
small compass, and more readily understood, without any loss of 
efficacy and force. Consequently, these treatises contain the pith and 
marrow of the subjects at hand, as you yourself, gentle reader, will (I 
hope) admit, when you have made the test of experiment. Nor will it 
be difficult, if you observe the similarity of this work 3 with others, its 
order and method, to divine the author of both the one and the others, 
recognizing (as it were) the lion by its claws. 

In addition, in order that all this matter may be readily intelligible 
even to those who are not very well versed in the works of Suarez, we 

1 [Not included in these Selections. — Tr.] 

1 [Opuscuhtm; Relecho de Mentis mortificatis, &c., Disp. I, sect, in, which is not included m these 
Selections . — Tr.] 

3 [hujus opens, referring evidently to both disputations (those on Hope and Chanty). — T r ] 
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indicate in the margins of these disputations on Hope and Charity- 
identical or similar points which Sulrez discusses elsewhere more at 
length. 1 For the author will thus come to his own assistance, where 
there might seem to be need, without help sought from any other source. 


DISPUTATION XIII 

ON WAR 

An external contest at arms which is incompatible with external 
War in a general peace is properly called war, when carried on between 
sense is manifold, two sovereign princes or befween two states. When, 
however, it is a contest between a prince and his own state, or between 
citizens and their state, it is termed sedition. When it is between 
private individuals it is called a quarrel or a duel. The difference 
between these various kinds of contest appears to be material rather 
than formal, and we shall discuss them all, as did St. Thomas (II.— II, 
qq, 40, 41, 42) and others who will be mentioned below. 


SECTION I 

IS WAR INTRINSICALLY EVIL? 

1. The first heresy [in connexion with this subject] consists in the 

- , . „ assertion that it is intrinsically evil and contrary to 

this and the follow- charity to wage war. Such is the heretical belief attri- 
ing error see Beiiar- b ute d by Augustine to the Manichaeans ( Against 

. in, chaps, xiv Faustus, Bit. XXII, chap. Ixxiv), whom Wycliffe fol- 
VA* 7 *' n olm T 7:,fi bnved, according to the testimony of Waldensis (De 
’ * SP ' Sacramentahbus [which is Vol. Ill of Doctrinale Anti- 
quitatum Fidei] last title, next to last chapter). The second error 
The second error. is tiie assertion that war is specifically forbidden to 
Christians, _ and especially, war against Christians. 
these ? heretics to So maintains ( Enchiridion Locorum Communium, 
others are also cited Chap, xxii) ; 2 and other persons of our own time, who 
Lix)pt < r°’ C ° lkCl ‘ a [ e heretics, advance the same contention. They 
distinguish, however, two kinds of war, the defensive 
and the aggressive, which we shall discuss in Sub-section 6 of this 
Section. The conclusions that follow will elucidate the matter. 

2. Our first conclusion is that war, absolutely speaking, is not 

The first conclusion, )T trinsica % _evil, nor is it forbidden to Christians, 
which is negative, This conclusion is a matter of faith and is laid down in 
2 h a matter ° f the Scriptures, for in the Old Testament, wars waged 
by most holy men are praised ( Genesis , Chap, xiv 

1 [Of the volume Be Tnplui Virluie Theologua, only Disp. XVIII of the treatise On Faith, and 
Disp, XIII of the treatise On Chanty are included in these Selections.-^ Ta.] 

[EcK speaks of the lawfulness of Christians waging war against Turks and heretics. Reviser.] 
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[, w. 19-20]) : ‘Blessed, be Abram [....] And blessed be God by whose 
protection the enemies are in thy hands.’ We find similar passages 
concerning Moses, Josue, Samson, Gedeon, David, the Machabees, 
and others, whom God often ordered to wage war upon the enemies 
of the Hebrews. Moreover, the apostle Paul ( Hebrews , Chap, xi [, v. 33]) 
said that by faith the saints conquered kingdoms. The same principle 
is confirmed by further testimony, that of the Fathers quoted by 
Gratian ( Decretum , Pt. II, causa xxm, qq. I and 2), and also that of 
Ambrose (On Duties, various chapters). 

However, one may object, in the first place, that the Lord said to 
The first objection. David !> Paralipomenon, Chap, xxviii, v. 3]: ‘Thou 
based on 1 Paraiipo - shalt not build my temple because thou art a man who 

menon, xxviii, - ----- 


The second objec- 
tion • based on 
Matthew, Chap, xix 
[John, Chap, xviii] 
and on Isaias, 
Chaps, ii and xi. 


Secondly, it will be objected that Christ said to 
Peter (John, Chap, xviii [, v. 1 1]) : ‘Put up thy sword 
into the scabbard,’ &c. ; and that Isaias also said (Isaias, 
Chap, ii [, v. 4]) : ‘They shall turn their swords into 
ploughshares [. . .] neither shall they be exercised any 
more to war’; and, in another Chapter (Chap, xi [, v. 9]): ‘They shall 
not hurt nor shall they kill in all [my] holy mountain.’ The Prophet is 
speaking, indeed, of the time of the coming of the Messiah, at which 
time, especially, it will be made clear, what is permissible and what 
is not permissible. 

Thirdly, at the Council of Nicaea (Chap, xi [, can. xii]), a penalty 
tv. ... . ,. .. was imposed upon Christians who, after having received 
based on the Coun- the faith, enrolled themselves for military service, 
cii of Nicaea, and a Furthermore, Pope Leo (Letters, xcii [Letter clxvii, 
inquis. xnj) wrote that warwas forbidden to Christians, 
after a solemn penance. 

Fourthly, war morally brings with it innumerable sins; and a 
given course of action is considered in itself evil and 
forbidden, if it is practically always accompanied by 
unseemly circumstances and harm to one’s neighbours. 
[Furthermore,] one may add that war is opposed to 
peace, to the love of one’s enemies, and to the forgive- 
ness of injuries. 

3. We reply to the first objection that [the Scriptural passage in 
The answer to the question] is based upon the unjust slaying of Uriah; 
first objection. and, also, upon the particularly great reverence owed 
to the Temple. 

798 [As for the second objection, we may answer, first, that] Christ our 


The fourth objec- 
tion: based on 
reasoning 

A confirmation 


1 [Su&rez’s quotation of Paralipomenon, Chap, xxviii, v. 3, reads' Non uedificabis 1111/11 Implurn , quia 
vir sanqumum es The same passage in the Vulgate reads- Non aedificahs imnum nomim meo, eo quod ns 
vtr bellator, et sanptinem fuiens — Tr ] 

1569.74 C K 
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Lord is speaking of one who on his own initiative wishes to use the 
The answer to the sword, and in particular, of one who so desires, against 
second objection, the will of his prince. Moreover, the words of 
Isaias, especially in Chap, xi, are usually understood as referring to the 
state of glory. Secondly, it is said that future peace was symbolized in 
the coming of the Messiah, as is explained by Jerome on this point 
[on Isaias, Chap, xi], Eusebius (Demonstrations, Bk, I, chap, i), and other 
Fathers [of the Church] ; or, at least, that Isaias is referring to the 
spiritual warfare of the Apostles and of the preachers of the Gospel, 
who have conquered the world not by a material but by a spiritual 
sword. This is the interpretation found in Justin Martyr, in his Second 
Apology for the Christians, and in other writers. 

The Council of Nicaea, indeed, dealt especially with those Chris- 
The answer to the tians who, for a second time, were assuming the uni- 
third objection. form of pagan soldiers which they had once cast off. 
And Pope Leo, as the Gloss (on Decretum, Pt. II, causa xxxm, qu. iii 
(j De P aenitentia), dist. v, cans, iv and iii) explains, was speaking of those 
Christians who, after a public penance had been imposed upon them, 
were returning to war, before the penance had been completed. 
Furthermore, it may have been expedient for the early Church to for- 
bid those who had recently been converted to the faith, to engage in 
military service immediately, in company with unbelievers, and under 
pagan officers. 

To the argument drawn from reason, Augustine replies ( On the 
The answer to the City of God, Bk. XIX, last chapter [Chap, vii]) that he 
fourth objection. deems it advisable to avoid war in so far as is possible, 
and to undertake it only in cases of extreme necessity, when no alter- 
native remains; but he also holds that war is not entirely evil, since 
the fact that evils follow upon war is incidental, and since greater evils 
would result if war were never allowed. 

Wherefore, in reply to the confirmation of the argument in question 
The answer to the one may deny that war is opposed to an honourable 
confirmation. peace; rather, it is opposed to an unjust peace, for it is 
more truly a means of attaining peace that is real and secure. Similarly, 
war is not opposed to the love of one’s enemies; for whoever wages war 
honourably hates, not individuals, but the actions which he justly 
punishes. And the same reasoning is true of the forgiveness of injuries, 
especially since this forgiveness is not enjoined under every circum- 
stance, for punishment may sometimes be exacted, by legitimate means, 
without injustice. 

4. Secondly, I hold that defensive war not only is permitted, but 
The second condu- sometimes is even commanded. The first part of this 
fo°d' Whkh k tw °" F ro P os ^^ on Mows from the first conclusion, which 
■ 0Al ' even the Doctors cited above accept; and it holds true 
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not only for public officials, but also for private individuals, since all 
The proof of the laws allow the repelling of force with force ( Decretals , 
first part. Bk. V, tit. xxxix, chap. iii). The reason supporting it 

is that the right of self-defence is natural and necessary. Whence the 
The proof of the second part of our second proposition is easily proved, 
second part. for self-defence may sometimes be prescribed, at least 

in accordance with the order of charity; a fact which I have elsewhere 
pointed out, in Disputation IX [ : De Ordme circa Personas Servando in 
Praecepto Cbaritatis, 8 c c., Chaps, xxv, xl, § 3]. 1 2 The same is true of the 
defence of the state, especially if such defence is an official duty. See 
the statement of Ambrose (On Duties , Bk. I, chap, vii). If any one 
objects that in the Epistle to the Romans (Chap, xii [, v. 19]) these words 
. u . are found: ‘Revenge not yourselves, my dearly be- 

loved , and that this saying is in harmony with the 
passage (Matthew, Chap, v [, v. 39]): ‘If one strike thee on the right 
cheek, turn to him also the other’, we shall reply with respect to the 
The solution first passage, that the reference is to vengeance, so that 
another version reads [Romans, Chap, xii, v. 19]: ‘Not 
avenging yourselves’, and that the Greek word, e/cStKowre?, has both 
significations; but the meaning is clear from what follows: ‘For it is 
written: Revenge is mine’, &c. The meaning of the second passage 
cited is the same, if it is interpreted as a precept ; although it may also 
be understood, in accordance with Augustine’s explanation (Vol. IV in 
the book On Lying , Chap, xv and elsewhere), as referring to the prepara- 
tion of the soul, at least when such a process is necessary; for otherwise 
[the passage in question is] merely a counsel [of perfection, and not 
a commandment]. 2, 

5. My third conclusion is, that even when war is aggressive, it is 
The third not an evil in itself, but may be right and necessary. 

conclusion. This is clear from the passages of Scripture cited above, 

which make no distinction [between aggressive and defensive wars]. 
Proof from The same fact is evidenced by the custom of the 

authority. Church, one that has quite frequently been approved 

by the Fathers and the Popes, according to an extensive collection of 
all such instances, made by Roffensis 3 (Contra Lutherum [Asset tiorns 
Lutheranae Confutationem ,] Art. 4 [Art. 34]). In this connexion, we 
may refer also to Torquemada (on Deiretum, Pt II, causa xxm, qu. 1, 
nos. 1 and 2), as well as to many other passages, in Decretum, ibid., 
qu. viii, cans, vn et seq. 

The reason supporting our third conclusion is that such a 


1 (Not included in these Selection ' — Til ] 

2 [St Augustine here means tlul one must be prepared to be struck on the other cheek, if this is 
.1 necessary part of persecution for the faith , when it is not necessary, the words of bt Matthew , cited 
above, express a counsel, not a precept. — R eviser ] 

3 [John lusher, Cardinal, and Bishop of Rochester, lately canonized — Til.] 


Augustine 


Roffensis, 

Torquemada. 
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war 1 is often necessary to a state, in order to ward off acts of injustice 
A proof from and to hold enemies in check. Nor would it be pos- 
reasoiung, sible, without these wars, for states to be maintained 

in peace. Hence, this kind of warfare is allowed by natural law ; and even 
by the law of the Gospel, which derogates in no way from natural law, 
and contains no new divine commands save those regarding faith and 
the Sacraments. The statement of Luther that it is not lawful to 
resist the punishment of God is indeed ridiculous; for God does not 
will the evils [against which war is waged,] but merely permits 
them; and therefore He does not forbid that they should be justly 
repelled. 

6. It remains for us to explain what constitutes an aggressive war, 
What is a defensive an ^ what, on the other hand, constitutes a defensive 
war; and what, an war; for sometimes that which is merely an act of 
aggressive war? defence may present the appearance of an aggressive 
act. Thus, for example, if enemies seize the houses or the property of 
others, but have themselves suffered invasion 2 from the latter, that is 799 
no aggression but defence. To this extent, civil laws {Code, VIII. 
iv. x and Digest , XLIII. xvi. I and 3) are justified in conscience 
also, when they provide that if any one tries to dispossess me of my 
property, it is lawful for me to repel force with force. For such an act 
is not aggression, but defence, and may be lawfully undertaken even on 
one’s own authority. The laws in question are extended 3 to apply to 
him who, while absent, has been ejected from a tenure which they call 
a natural one, and who, upon his return, is prevented from recovering 
that tenure. For [the same laws decree] that any one who has been 
despoiled may, even on his own authority, have recourse to arms, 
because such an act is not really aggression, but a defence of one’s legal 
possession. This rule is laid down in Decretals, Bk. II, tit. xm, 
chap. xii. 

Consequently, we have to consider whether the injustice is, practi- 
a note. s P ea ^ n ffj simply about to take place; or whether 

it has already done so, and redress is sought through 
war. In this second case, the war is aggressive. In the former case, war 
has the character of self-defence, provided that it is waged with a 
moderation of defence which is blameless. ^ Now the injury is con- 
sidered as beginning, when the unjust act itself, even physically re- 
garded, is beginning; as when a man has not been entirely deprived of 
his light ful possession; or even when he has been so deprived, but 
immediately that is, without noteworthy delay- — attempts to defend 

1 [1 e an aggressive war.— T r.] 

2 [uwadenl should be replaced by invasei ml. Cf. the edition of Pans, 1858 — Tr ] 

3 [Read exlmdmilur in the Latin text, as in the 1858 edition above cited —Reviser ] 

Reviser 1 ] ^ ^ ^ ° f self ' defeuce 15 not EXCESSlve > and out of all proportion to the attack — 
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himself and to reinstate himself in possession. The reason for this is as 
follows : When any one is, to all intents and purposes, in the very act 
of resisting, and attempts — in so far as is possible — to protect his right, 
he is not considered as having, in an absolute sense, suffered wrong, 
nor as having been deprived of his possession. This is the common 
opinion of the Doctors as stated by Sylvester (word bellum, Pt. II), and 
also by Bartolus and the jurists on the aforesaid Digest, XLIII. xvi. 3, 
§ 9 [§§ I et seq.]. 

7. Our fourth proposition is this: in order that a war may be 
The fourth justly waged, a number of conditions must be ob- 

conclusion. served, which may be grouped under three heads. 

fee Beiiarrafnefne First, tJie war must. be waged by a legitimate power; 
Lams, Bk. in’ secondly, the cause itself and the reason must be just; 
Maima^^L^ thirdly, the method of its conduct must be proper, and 
Disps. x et seq. due proportion must be observed at its beginning, dur- 
ing its prosecution and after victory. All of this will be made clear in the 
following sections. The underlying principle of this general conclusion, 
indeed, is that, while a war is not in itself evil, nevertheless, on account 
of the many misfortunes which it brings in its train, it is one of those 
undertakings that are often carried on in evil fashion; and that 
therefore, it requires many [justifying] circumstances to make it 
righteous. 


SECTION II 


WHO HAS THE LEGITIMATE POWER OF DECLARING WAR > 

1 . Our question relates to aggressive war ; for the power of defend- 
ing oneself against an unjust aggressor is conceded to all. 

I hold first : that a sovereign prince who has no superior in tem- 
The first poral affairs, or a state which has retained for itself 

conclusion. a lijce jurisdiction, has by natural law legitimate power 

to declare war. This is the opinion held by St. Thomas (II. -II, qu. 
40, art. 1); and he is supported by all. Reference may be made to 
Covarruvias (on Sext, rule peccatum, Pt. 11, § 9), who cites many laws, 
as well as certain theological divines. 

A reason in support of this conclusion is, first, that this sort of 
war is at times permitted by the natural law, as we 
The first proof. j^yg demonstrated; 1 hence, the power of declaring 
such a war must rest with some one; and therefore it must rest, most 
of all, with the possessor of sovereign power, for it is particularly his 
function to protect the state, and to command the inferior princes 
[within the realm]. 

1 [Vide second paragraph of Sub-section 5 of Section I, supra, p 804 Tr J 
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A second reason is that the power of declaring war is (so to speak) 
a power of jurisdiction, the exercise of which pertains 
to punitive j ustice, which is especially necessary to a 
state for the purpose of constraining wrongdoers ; wherefore, just as the 
sovereign prince may punish his own subjects when they offend others, 
so may he avenge himself on another prince or state which by reason of 
some offence becomes subject to him; and this vengeance cannot be 
sought at the hands of another judge, because the prince of whom we are 
speaking has no superior in temporal affairs; therefore, if that offender 
is not prepared to give satisfaction, he may be compelled by war to do so. 

In this first conclusion, I used the words, c or a state’, in order 
that I might include every kind of polity; for the same reasoning holds 
true oi all polities. Only it must be noted of a monarchical regime 
that, after a state has transferred its power to some one person, it 
cannot declare war without that person’s consent, because it is no 
longer supreme; unless the prince should chance to be so negligent in 
avenging or defending the state as to cause public and very grave harm 
to that state, for, in such a case, the commonwealth as a whole could 
take vengeance and deprive the sovereign of the authority in question. 

For the state is always regarded as retaining this power within itself, 800 
if the prince fails in his duty. 

2. I hold, secondly, that an inferior prince, or an imperfect state, 

The second or whosoever in temporal affairs is under a superior, 

conclusion cannot justly declare war without the authorization 

of that superior. A reason for the conclusion is, first, that a prince 
of this kind, can claim his right from his superior, and therefore has not 
the right to declare war; since, in this respect, he has the character of 
a private person. For it is because of the reason stated that private 
persons, cannot declare war. A second reason in support of this same 
conclusion is that such a declaration of war is opposed to the rights 
of the sovereign prince, to whom that power has been specially en- 
trusted ; for without such power he could not govern peacefully and 
suitably. 

Victoria [De Jure Belli, no, 9], indeed, sets certain limitations to 
what has been here stated, 1 and Cajetan and others seem to hold the 
same opinion. 

The first limitation to this second conclusion is as follows : pro- 
The first limitation vided no contrary practice shall have been observed by 

fromVictom US10n ’ Ter7 ancient custom - This provision may have force 
when a war has been declared against those who are 
not subjects of the king who governs the declarer of war. But if on 
the other hand the war should be declared against another portion of 
the same realm, the custom in question would certainly appear to be 

1 [ Raec mi hmtat Victoria supra — Tr.] 
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contrary to the natural law; for when there exist a tribunal and an 
authority superior to both parties, it is contrary to the law of nature 
to strive for one’s own right by force, and acting (as it were) on one’s 
own authority. Moreover, in the case of private persons, such an 
attempt is without doubt contrary to natural law; and yet, in the case 
which we have supposed, these two members of the same state, although 
they may be of more importance [than single individuals], are never- 
theless in the position of private persons. 

To the same conclusion, Victoria [ibid.] sets a second limitation, 
The second namely: provided that the sovereign prince is not 

limitation. negligent in avenging a wrong. For, if he is negligent, 

an inferior prince may avenge himself. 

Nevertheless this course of action is not [entirely] commendable, 
Such a course of es P ec ^ a % w hen the conflict occurs between two por- 
action is not en- tions of one and the same state. For, although a private 
tirely commendable. p ersorij w fien he cannot obtain his rights at the hands 

of a public tribunal, may secretly and without scandal protect himself, 
nevertheless he may not do so by force and through war; and still less 
may he avenge himself [after an injury has actually been inflicted], if 
he is not able to obtain such vengeance through the judge. For a punish- 
ment inflicted by one’s own private authority is intrinsically evil, and 
tumults and wars might easily be provoked within a state, on this pre- 
text. But the right of punishment possessed by a portion of the state, 
or that possessed by a mere private person, are equally imperfect, and 
in the former case, there is greater likelihood of the harm in question ; 
therefore, licence [to exact private vengeance] must not be granted to 
a portion of a state or to a private person, save only within the limits 
of just defence. 

3. But it must be added, first, that [provided the need for declar- 
N ^ ^ ing war arises,] it is sometimes sufficient to interpret 

the wish of the sovereign in the cases above-mentioned, 
if the matter is pressing, and recourse [to the sovereign] is not immedi- 
ately possible; particularly if the war is to be undertaken against 
foreigners, and above all if these foreigners are on other grounds overt 
enemies of the sovereign. 

Secondly, I must also note that if at any time enemies of this kind 
N t are seized within the boundaries of some imperfect 

state, not only is a just defensive w j ar against them 
then permissible, but so also are aggression, vengeance, and punishment ; 
for by reason of the wrong committed in the territory of that state they 
have made themselves its subjects. 

Finally, it should be added that more things are allowable to a 
given state or commonwealth with regard to its own 
defence than to a given private individual; because 


Note 3. 
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Decretals ,1 vi. 

's'OilV 

Ibid , Il.i.xm, 


See Defeitsio 
Ft tin, Dk III, 
Chap, x\ii.‘ 


the good defended in the former case is common to many, and is of 
a higher grade, and also because the power of a state is by its very 
nature public and common; therefore, it is not strange that more 
things are permissible to a state than to an individual. 

4. But it may be asked, what is a perfect state; or, who is a sove- 
, „ reign prince ? The reply is, first, that all kings are in 

A little question , P r 5 ’ TTr 0 , „ 

with respect to the this respect sovereign. Innocent 111 so states ( Deere - 
first and second ta/r Bk. IV, tit. xvii, chap. xiii). Many counts also 
claim this sovereign power. Hence, certain of the 
canonists are mistaken in saying that only absolute power is sovereign 
in this fashion. Consequently, the issue depends on the mode of juris- 
diction exercised by each particular prince, or state; and it is the mark 
The mark of su P reine jurisdiction when, under such a prince or 

supreme such a state, there exists a tribunal before which all 

jurisdiction. cases |{ t £g at p on j n tfiax realm are decided, and from 

which there is no appeal to any superior tribunal. 

But when there is room for an appeal, that is the mark of an im- 
perfect state, since an appeal is the act of an inferior towards a superior. 
Hence it must be noted, first, that not all the states which are subject 
to one and the same king are necessarily of the imperfect sort. For it 
may happen that such a bond of union has been effected incidentally, 
a fact indicated by a diversity in laws, taxes, and so forth. And this 
distinction between a perfect and an imperfect state, although it is 
of no great importance in relation to the power of which we now treat, 
since the latter is already vested in the king, has, nevertheless, an impor- 
tant relation to the power which such a state may possess in opposition 
to its own king, if he lapses into tyranny. For if the state be a perfect 
one, it has power against its own king, even when the latter rules also 
over other kingdoms. But the case is otherwise if the state be an im- 
perfect one, and a portion of one kingdom; for then nothing can be 
done without the consent of the whole. All of the foregoing state- 
ments,. since they are founded upon natural law, are applicable to both 
Christians and unbelievers. 

5- In the case of Christian kings, however, a second point must 801 
Christian kings are be noted, namely, that the supreme Pontiff, although 
subject to the Pope. Be has no direct power in temporal affairs outside of 
his own domain, nevertheless does possess such power indirectly, as is 
indicated in certain passages of the Decretals (Bk. I, tit. vi, chap, xxxiv; 

Bk. II, tit. 1, chap. xiii). Therefore, under this title, he has a right to 
require that a cause of war be referred to him, and the power to give 
a judgment thereon, which the parties in question are bound to obey, 
unless his decision be manifestly unjust. For such [authority on the part 
of the Pope] is certainly necessary for the spiritual welfare of the Church 

1 [Not included m these Selections.— ' Tr,] 
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and for the avoidance of almost infinite evils. Accordingly, Soto said (on 
Romans , Chap, xii [, v. 18]), that war between Christian princes is rarely 
just, since they have at hand another ready means of settling their 
mutual disputes. 

But sometimes the Pope does not interpose his authority, lest 
perchance greater evils result. In that event, to be sure, sovereign 
princes are not bound to secure any authorization from the Pope, and 
may urge their own right as long as they are not forbidden to do so. 
Nevertheless, they should take care lest they themselves be a cause of 
the fact that the Pope dares not intervene; for in that case they will 
not be free from blame. 

6. Thirdly, I hold that a war which, according to the preceding 
The third conclu- conclusion, is declared without legitimate authority, 
sion; and the reason is contrary not only to charity, but also to justice, even 
m support of it jy a legitimate cause for it exists. The reason support- 
ing this conclusion is that such an act is performed without legitimate 
jurisdiction, and is consequently an illegitimate act. Therefore, it 
follows that a war of this kind gives rise to an obligation of making 
restitution for all ensuing damages. 

Therefore, it is indeed true that if any one merely recovers his own 
property in such a war, he will not be bound to restore 
The first corollary. p r0 p er ty; but he will be held liable for all injuries 

and losses inflicted upon others. The reason for such a distinction is 
that in the latter case he has done an injustice, since there was no just 
cause for all that damage; whereas, in recovering his own property, he 
has not, strictly speaking, committed an injustice, — save possibly in the 
means used, from which, in a strict sense, there arises no obligation to 
make restitution. 

Whence follows the conclusion noted by Sylvester (word helium, 
The second coroi- Pt. I, qu. io [qu. ix, no. 4]), that he who makes war 
lary ; from Sylvester, without the authorization in question, even if he has, 
in other respects, a just ground for so doing, nevertheless incurs the 
penalties imposed upon those who wage an unjust war; so that if, for 
example, he be an incendiary, he will incur the excommunication pro- 
mulgated against incendiaries. 

7. But it may be asked whether a Christian king or prince subject 
The solution of a only to the Pope sms against justice or merely against 
doubt which arises. duty of obedience, if he wages a just war, of the 
land in question, in defiance of the papal prohibition. For it is upon 
this point that the judgment regarding the obligation of making 
restitution depends. 

My reply is that so long as the Pope does not so issue his prohibition 
as to remand the case for his own hearing, constituting himself as its 
judge, the prince does not sin against justice in prosecuting his own 
1569*74 ; l 
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rights, irrespective of whether or not the Pope has done wrong in not 
[thus] forbidding the war. The reason is that in such a case, the prince 
[, notwithstanding the want of papal approval,] nevertheless retains his 
own j urisdiction and power. If the Pope, however, bp his own authority 
and power justly issues a prohibition against the war in question as 
being opposed to the spiritual welfare of the Church and thereby, as 
he may, deprives the prince of all right to make war; then, the prince 
[who persists in waging the war]will sin against justice, and will be under 
a binding obligation to make restitution. The reason for this assertion 
is that under such circumstances he no longer has any title whereby he 
may justly, through war, cause harm to another prince; and therefore, 
when he causes such harm, he does so in opposition even to commu- 
tative justice, and consequently justice demands that reparation for 
those injuries shall be made. Neither is the situation affected by the 
fact that, when the Pope deprives the aforesaid prince of the right to 
make war, he acts only by means of his indirect power, provided that 
he is acting on the genuine ground of the common good, as we assume 
to be the case. 


SECTION III 

IS IT PERMISSIBLE EVEN FOR CLERICS TO DECLARE WAR 
AND TO ENGAGE THEREIN? 

I. Since it may be that sovereign power in temporal affairs resides 
The question is ex- in ecclesiastical princes, it is necessary to discuss the 
pounded. question of whether the aforesaid right is common to 

all of them; and at the same time we shall consider the inquiry of 
St. Thomas (II.-II, qu. 40, art. 2) as to whether it is permissible for 
clerics and bishops to engage in battle, a question which concerns 
offensive, not defensive war. For just as the latter sort of war is allowed 
by the law of nature, even so it is not forbidden by positive law, whether 
one is defending his life, or his property, or the life and property of 
another— especially if that other be his father, 1 or if the matter relate 
to the common good. The above-mentioned question, however, 802 
relates only to positive law, both divine and human. For the acts of 
waging and declaring war are not in themselves forbidden to any one 
by the natural law, unless perhaps to those persons who are unable to 
render military service, as, normally, women are said to be. But even 
in the case of women, there is no absolute prohibition, and without 
doubt they may declare war, if they are sovereign princes. Hence we 
shall speak only of positive law, which alone is applicable to ecclesiastical 
persons. 


[fab if, an euatum for pahiae (native land)?— T r.] 
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A confirmation : 
concerning which 
see the work De 
Censuns , 1 Disp. 
XLVII, sect, 
no. 5. 


2. I hold, in the first place, that episcopal Prelates of the Church, 
The first conclusion: ^ t fi- ere are an y such who are sovereign in temporal 
unquestioned, and affairs, m ay licitl y, and even without fear of irregu- 
commoniy held. larity, declare war, assuming the presence of the other 
required conditions. This conclusionisunquestionedand commonly held. 

The reason [supporting it] is that such a right is inherent in the 
The reason support- complete and perfect sovereign power which resides 
mg this conclusion. } n princes of this character. Moreover, the fact that 
such a course of action is not forbidden to them is evident from many 
decrees ( Decretum , Pt. II, causa xxm, qu. viii). Again, these princes 
themselves do not directly incite men to homicide or mutilation, but 
rather to an act of fortitude. 

The conclusion is confirmed by the fact that the princes in ques- 
tion are, for a like reason, allowed to set up judges who 
may rightfully give judgment in criminal cases. 
Furthermore, Sylvester adds (word belluin, Pt. Ill, 
1, from no. 2) that this right may pertain to bishops by virtue of 
their spiritual power, though indirectly, for the reason 
that it is essential to spiritual welfare. This statement may easily be 
credited in the case of the supreme Pontiff; but in the case of other 
[ecclesiastical] princes, not sovereign in temporal affairs, it can exist 
only on the ground of self-defence ; for with respect to offensive war, 
the latter are not supreme in spiritual matters, and may easily have 
recourse to their supreme head. 

3. I hold, secondly, that although by divine law clerics are not 
necessarily forbidden to engage in war, nevertheless, 
by ecclesiastical law, they are forbidden to do so. 

The first member of the conclusion is proved by 
the fact that there exists no divine precept to this 
effect, whether in Scripture or in tradition; neither is 
the prohibition absolutely inherent in the priestly 
office; nor is [clerical participation in warfare] intrinsi- 
cally repugnant to right reason. This argument is confirmed by the 

„ . analogous consideration that a cleric is not forbidden bv 

A confirmation. 1 i ■ 1 , . , . • 1 • 1 1 j 1 j 

the divine law to be judge m a case involving bloodshed. 

The second part of the same conclusion is incontrovertible; and it 
The second member is derived from Decretum , Pt. I, dist. l, can. v, wherein 
is supported by the Pope Nicholas forbids [clerics to engage in war], under 
Demtum. penalty of suspension. Many canons relating to this 

matter are contained in Decretum , Pt. II, causa xxm, qu. iv. Argu- 
ments fiom leason and congruity m support of this prohibition are 
obvious. In connexion with this, St. Thomas may be consulted (II.— II, 
qu. 40, art. 2). 

1 [This work ot Suarez is not included in these Selections. — Tr ] 
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4. It follows from the first part of this conclusion that the supreme 

A consequent of this Pontiff can grant a dispensation from the precept in 
conclusion. question because it is a human one. Gratian held the 

contrary opinion ( Decretum , Pt. II, causa xxm, qu. viii, at the begin- 
The opinion of ning), but without any grounds therefor. 

Gratian is rejected. The inference in question is also clearly to be drawn 
from many chapters of the [canon] law ; and the granting of dispensation 
is usually held to be justified by a case of grave necessity, if the common 
good of the Church is at stake, for in such cases clerics may even be 
obliged by natural law to engage in war of the kind under discussion. 
It is, indeed, true that this kind of war is then more allied to defence 
than to aggression; for in an aggressive war there is not normally so 
great a necessity. See Cajetan (on II. -II, qu. 40, art. 2) and Covarruvias 
(On the Constitutions of Clement , c. si funosus, Pt. II, § 3, no. 2). 

5. Thirdly, I hold that the precept in question is binding under 

The third pain of mortal sin, on those who have been ordained 

conclusion. to holy orders. First, because the matter is most 

serious, and because it is forbidden under the gravest penalties and 
censures [that clerics should engage in war]. That this precept is in- 
deed binding upon all those who are ordained to holy orders, even 
upon subdeacons, is the common opinion of St. Thomas (II. -II, qu. 40, 
art. 2), Cajetan (ibid.), Sylvester (word helium, Pt. Ill, qu. 2 [qu. 3]), 
Antoninus ([ Summa Theologica ,] Pt. Ill, tit. xxvm, chap, ii, § 6), 
Covarruvias ( loc . cit), and others also (on Decretals, Bk. V, tit. xn, chap, 
xxiv). The reason for this opinion is readily apparent, namely: that such 
persons are already at the threshold of the sacred ministry and are 
bound to its [duties]. 

As to others, however, constituted in minor orders, since they 
participate but imperfectly in the clerical state, it is probable either 
that they are in no way bound, especially if they have already entirely 
renounced that state; or else, at most, that they are bound under pain 
of venial sin. This is the opinion of Soto ( De Iustitia, Bk. V, qu. i, 
art. 4) and Covarruvias (On the Constitutions of Clement, c. si funosus, 

Sanchez De Sancto Pt - no. 2 )> except with reference to those 

Matnmonn Saaa- who chance to hold an ecclesiastical benefice; for 
in the latter event, such individuals are already ex 
some length this officio ministers of the Church, and under an obliga- 
to^ ^hfgheTordem 1 ’' 1 ' 6 ^ on — as so man 7 P ers °ns believe — to aspire to higher 
orders, or, at least, not to create any impediment to 
those orders while they will to remain in their office. Therefore, these 
individuals are bound under a grave penalty. 

However, it must be noted that this sin on the part of clerics is 
Note not precisely a sin against justice, but rather one 

against religion or obedience; and hence, if the other 
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conditions of a just war are fulfilled, such clerics are in no wise bound 
to make any restitution, [in case they have committed the sin in 
question], Sylvester (on word bellum , Pt. Ill, qu. 4), indeed, holds a 
contrary opinion, saying: ‘Just as a prince could not authorize a cleric 
to wage war, so he could not authorize him to engage in plunder.’ 1 
Refutation of But this argument is not conclusive. For [the prince], 

Sylvester's view. although he may not have been able to grant [to 
clerics] the authority to engage in war legitimately, can nevertheless give 
803 [them] the power to engage therein without violating justice; provided 
the Pope does not, in the manner explained at the end of the preceding 
section, deprive him of the right to do so; and this authorization on the 
part of the prince is enough to free [the said clerics] from the obligation 
of making restitution; just as the same principle is clear in the case of 
a cleric who, as a minister of justice, puts some one to death, since he 
does not thereby sin against justice, and is not bound to make restitution. 

6. But what of irregularity ? This question is answered as follows : 
Whether clerics en- ^ a war as unjust, and if, in the course of the same, 
gaged in war incur any person is slain or mutilated, then all the soldiers 
an irregularity. i ncur irregularity, whether they be priests or not, and 
Vjde De Censum, whether they kill directly or through the help of 
Disp. xlvii, sect, others. This is the opinion of Sylvester, as stated in 
vi, by the author 2 a p assa g e ( on W ord helium, Pt. Ill, qu. 3), wherein he 
cites certain laws which, to be sure, are not sufficiently convincing to 
me. Nevertheless, since the matter is doubtful, his position is the safer 
one ; for this reason, that all those fighting in such a manner are held to 
be co-operating in the homicide, because practically all are guilty of 
unjust co-operation, proximate or remote. 

If, on the other hand, the war be a just one, we must make a 
further distinction. For if the cleric sins by becoming a combatant, 
and kills another person by his own hand, he contracts an irregularity; 
for clearly, he is a voluntary homicide ; but if he himself does not kill, 
although others do so, then he incurs no irregularity, a fact which may 
be gathered from the Decretals (Bk. V,tit. xn, chap, xxiv; ibid , tit xxv, 
chap, iii; ibid., chap. iv). The basis of the foregoing distinction is the 
fact that the war is in itself just, and the harm done follows incidentally, 
so that, under the circumstances, this harm is not to be morally imputed 
to any one and therefore may be imputed only to that person who was 
the physical cause of the same. If a cleric, however, while legitimately a 
combatant, kills or mutilates some one by his own hand, but does so in 
absolutely necessary defence of his life, he does not contract anirregulanty. 

1 [Although this passage is punted in the Latin text as a quotation, it is in fact it paraphrase of S) I- 
vester, Suarez has qma Pnncrps swtl non potmt dare ehruo authontalem belhndt, ita nee pratd.mii, 
while Sylvester reads thus, quia stent bellandt ilenapi/ndt non potuil ei suns domains aihtontaUm dare — 

Tr.] 

2 [Not included in these Selections, — Tr.] 
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Apart from this case, indeed, Cajetan holds (on II. -II, qu. 40, 
art. 2) that irregularity is always incurred [by clerics in. the situation 
described]. Navarrus ([( Concilia seu Responsa,] Chap, xxvii, no. 213), is 
of the same opinion. The reason for their view is that self-defence is 
the only exception mentioned in the law ( Constitutions of Clement , Bit. 
V, tit. iv, only chapter). Moreover, their view is confirmed by the 
fact that in Decretals, Bk. V, tit. xn, chap, xxiv, and in connexion with 
a certain just war in defence of [the subjects’] own town, the reply of 
the Pope was to the effect that it was advisable for clerics engaging in 
that war to refrain from the ministry of the altar. So it is that St. 
Thomas (II.-II, qu. 64, art. 7, ad 3) simply cites this text, [in his dis- 
cussion of the question]. It is true that the reason for the Pope’s 
reply might possibly have been that those clerics had exceeded the 
limits of self-defence. And therefore, there are some who hold, not 
without reason, that he who fights legitimately does not incur irregu- 
larity, even if he be a cleric and commit homicide. Others limit this 
exemption from irregularity to cases [of homicide] in defence of the 
common good, a motive which is not merely equal to, but higher than 
defence of one’s own life, and which might, upon occasion, make it 
obligatory [for clerics] to engage in war. In such a situation, then, it 
seems to me practically certain that there is no irregularity, an opinion 
which is confirmed by that of Sylvester (on word helium , Pt. Ill, qu. 2). 
For, in the first place, it is not reasonable that evil consequences should 
result from an action to which one is absolutely bound in charity. 
Furthermore, Cajetan, for this same reason, has said (on II.-II, qu. 33, 
art. 7) that he who brings an accusation in a criminal case, if he is bound 
to do so, does not incur irregularity. If, however, the war be legitimate, 
but not a matter of obligation, then the question is very doubtful; 
because in that case there is not the pressure of unavoidable necessity. 
Consequently, under such circumstances, it is safer [foi clerics who pro- 
pose to engage in the contest] to obtain a dispensation. We must note, 
however, that if, at any time, a cleric is permitted, by a papal dispensa- 
tion, to engage personally in warfare, he contracts no irregularity in the 
course of that warfare; for a dispensation with respect to the principal 
act is held to cover any consequence that accompanies that act, 

7. On the other hand, one may argue thus: the foregoing dis- 

A twofold objection. CU , Ssl ° n WOuld im P 1 F that k is n0t fittin g for clericS 10 
take any part in war, or to exhort soldiers to do battle; 

and that clerics who do so, incur irregularity. Moreover, the same 
The answer to the would seem to hold true of clerics who advise .other 
reated bJ rn Ct ^ S c e «- P ersons t0 g° t? war. One may reply that the latter 
st< > . xlvii, part of the objection presents no difficulty, because 
sect VI, no. 8u suc h advice is not in itself evil, nor is it forbidd 
1 [Not included in these Selections. — Tr ] 
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On the contrary, it is the custom of the Church [to give counsel of this 
sort], as is evident from a passage in the Decretum(Vt. II, causa xxm, qu. 
ii [, can. iii]) ; for [in so doing, the Church] exhorts men not to homicide, 
but to an act of fortitude and justice, even as one rightfully admonishes 
a judge to make a just decision. However, Sylvester (earlier, on word 
helium, Pt. Ill, qu. 2) holds otherwise, asserting that [such a course of 
action on the part of clerics] is permissible only in a defensive war, and 
that even in a war of this kind irregularity is incurred, if a cleric urges 
on the soldiers during the actual progress of the combat. With this 
view, Hostiensis agrees (on Decretals , Bk. V, tit. xxxvii, chap. v). 

As to the first part of the objection, it should be observed that the 
exhortations mentioned are not evil in themselves; nor are they for- 
bidden by law; for custom indicates that the contrary is true. It is 
more fitting, however, that [clerics] should not deliver these exhorta- 
tions without the permission of the bishop or superior, a fact which is 
brought out in the Decretum (Pt. II, causa xxm, qu. viii, cans, xxvii and 
xxvi). Similarly, I believe it more correct to hold that no irregularity 
is incurred in such cases, unless the cleric intentionally and directly 
incites to homicide. But if he merely exhorts the combatants to act 
bravely, irregularity is not incurred; for the law does not expressly 
state that it is incurred, nor does the cleric morally co-operate in 
homicide, and, in short, the same reasoning holds good [with regard to 
exhortation] as that which we applied to the matter of advising. This 
is the view of Navarrus ([ Consilia sen Responsa or Enchiridion,'] Chap, 
xxvii, no. 216) and Covarruvias, as already cited [on the Constitutions 
of Clement, c. sifunosus, Pt. II, § 3, no. 2]. 

Finally, it may be asked, Who has the power to grant dispensations 
„ in the case of such an irregularity? On this question 

tions vide De Cen- see Sylvester, as cited above, and Cajetan (word irregu- 
suns, Disp IV, sect, laritas). I reply briefly that only the supreme Pontiff 
can grant a dispensation, unless the matter is occult, 
in which case, the power is expressly granted by the Council of Trent 
to the bishops (Session XXIV, chap, [canon] vi, De Reformattone). 
Such a situation, however, rarely occurs in connexion with questions 
of war, and it is with these matters that we are dealing. 

SECTION IV 

WHAT IS A JUST CAUSE OF WAR, ON THE BASIS OF NATURAL REASON? 

There was an old error current among the Gentiles, who thought 
This question and that the rights of nations were based on military 
the following are stren8:t K and that it was permissible to make war 
Molina, De i ustitia, solely to acquire prestige and wealth; a belief which, 

1 [Not included m these ^election r. — T r ] 
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Treatise ii, disps. even from the standpoint of natural reason, is most 
cii, civ, cv, cvi. absurd. 

1. Therefore I hold, first: that there can be no just war without 

. an underlying cause of a legitimate and necessary 
nature. The truth of this conclusion is indubitable 
and clearly evident. Now, that just and sufficient reason for war is 
the infliction of a grave injustice which cannot be avenged or repaired 
in any other way. This, the consensus of opinion of all the theologians, 
is also to be deduced from the Decretum (Pt. II, tit. xxm, chap, ii) 
and from a mass of evidence collected by Covarruvias on the Con- 
stitutions of Clement , c. si furiosus, Pt. II, § 3, no. 2]. 

The first reason in support of such a conclusion is the fact that 

The first reason war * s P erm i ss fr>le [only] that a state may guard itself 

1 l ' from molestation; for in other respects, war is opposed 

to the welfare of the human race on account of the slaughter, material 
losses, and other misfortunes which it involves ; and therefore, if the 
cause in question should cease to exist, the justice of war would also 
cease to exist. 

Secondly, in war, men are despoiled of their property, their 

[Thesecondreason.] Hbert F> “d_ their lives ; and to do such things without 
just cause is absolutely iniquitous, for if this were 
permissible, men could kill one another without cause. 

Thirdly, the sort of war which we are chiefly discussing is aggres- 

[The third reason.] dve war ’ and ^ is frequently waged against non-sub- 
jects. Consequently, it is necessary that the latter shall 
have committed some wrong on account of which they render them- 
selves subjects. Otherwise, on what ground could they be deserving of 
punishment or subject to an alien jurisdiction? 

Furthermore, if the grounds or purposes which the Gentiles had 
in view (for example, ambition, avarice, and even vainglory or a display 
of ferocity) were legitimate and sufficient, any state whatsoever could 
aspire to these ends; and hence, a war would be just on both sides, 
essentially and apart from any element of ignorance. This supposition 
is entirely absurd; for two mutually conflicting rights cannot both be 
jus:. 

2. But in order that this matter may be explained more clearly, 
there are several points which should be noted. 

First, it is not every cause that is sufficient to justify war, but only 
Note t those causes which are serious and commensurate with 

the losses that the war would occasion. For it would 
be contrary to reason to inflict very grave harm because of a slight 
injustice. In like manner, a judge can punish, not all offences whatso- 
ever, but only those which are opposed to the common peace and to 
the welfare of the realm. In this connexion, however, we must remem- 
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ber that not infrequently a wrong which appears to be slight is in fact 
serious, if all the circumstances are weighed, or if other and similar 
wrongs are permitted [as a consequence], since thereby great harm may 
gradually ensue. Thus, for example, to seize even the smallest town, 
or to make raids, & c,, may sometimes constitute a grave injustice, espe- 
cially when the prince who has done the wrong treats with scorn the 
protest that is made. 

3. Secondly, it must be noted that there are various kinds of 

Note 2. injuries which are causes of a just war. These may be 

grouped under three heads. One of the heads would 
be the seizure by a prince of another’s property, and his refusal to 
restore it. Another head would be his denial, without reasonable cause, 
of the common rights of nations, such as the right of transit over high- 
ways, trading in common, &c. The third would be any grave injury 
to one’s reputation or honour. It should be added that it is a sufficient 
cause for war if an injury of this kind be inflicted either upon a prince 
himself or upon his subjects; for the prince is guardian of his state and 
also of his subjects. Furthermore, the cause is sufficient if the wrong 
be inflicted upon any one who has placed himself under the protection 
of a prince, or even if it be inflicted upon allies or friends, as may be 
seen in the case of Abraham ( Genesis , Chap, xiv), and in that of David 
(1 Kings, Chap, xxviii). ‘For a friend is a second self’, says Aristotle 
(Nicomachean Ethics , Bk, IX, chaps, iv and ix). But it must be under- 
stood that such a circumstance justifies war only on condition that 
the friend himself would be justified in waging the war, and consents 
thereto, either expressly or by implication. The reason for this limita- 
tion is that a wrong done to another does not give me the right to 
avenge him, unless he would be justified in avenging himself and 
805 actually proposes to do so. Assuming, however, that these conditions 
exist, my aid to him is an act of co-operation in a good and just deed; 
but if [the injured party] does not entertain such a wish, no one else 
may intervene, since he who committed the wrong has made himself 
subject not to every one indiscriminately, but only to the person who 
has been wronged. Wherefore, the assertion made by some writers, 
that sovereign kings have the power of avenging injuries done in any 
part of the world, is entirely false, and throws into confusion all the 
orderly distinctions of jurisdiction; for such power was not [expressly] 
granted by God and its existence is not to be inferred by any process 
of reasoning. 

4. Thirdly, we must note that, in regard to an injury inflicted, 

two arguments may be alleged, [to justify a declara- 

J ' tion of war]. The first is [that such a declaration is 

justifiable], in order that reparation for the losses suffered should 
be made to the injured party. For this cause, indeed, it is not to be 
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questioned that war may legitimately be declared ; for if this declaration 
is to be permitted because of an injury [already done], then it is in the 
highest degree permissible when the object is that each one may secure 
himself against loss. Many examples illustrating this point are to be 
found in the Scriptures ( Genesis , Chap, xiv, and similar passages). The 
other argument is [that war should be declared] in order that the 
offender may be duly punished ; a contention which presents its own 
difficulty. 

5. Secondly, then, I hold that a war may also be justified on the 

The second [and] ground that he who has inflicted an injury should be 
commonly accepted justly punished, if he refuses to give just satisfaction 
conclusion. for f n j ury, without resort to war. This conclu- 

sion is commonly accepted. In connexion with it, and with the preced- 
ing conclusion, we must assume that the opposing party is not ready 
to make restitution, or to give satisfaction; for if he were so disposed, 
the warlike aggression would become unjust, as we shall demonstrate 
in the following sections. 

The conclusion is proved, first, by certain Scriptural passages 
its exposition and ( Numbers , Chap. _ xxv; 2 Kings, Chaps, x and xi), 
proof. First: from according to which, unconditional punishment for 
Scripture. offences was carried into execution, by the command 

of God. 

The reason in support of this same conclusion is that, just as 
The second proof, within a state some lawful power to punish crimes is 
by reasoning, necessary to the preservation of domestic peace ; so in 
the world as a whole, there must exist, in order that the various states 
may dwell in concord, some power for the punishment of injuries 
inflicted by one state upon another; and this power is not to be found 
in any superior, for we assume that these states have no commonly 
acknowledged superior; therefore, the power in question must reside 
in the sovereign prince of the injured state, to whom, by reason of that 
injury, the opposing prince is made subject; and consequently, war 
of the kind m question has been instituted in place of a tribunal 
administering just punishment. 

6. But, on the other hand, one may object, first: that to fight in 

The first objection ^ manner seems opposed to the admonitions in the 
drawn from ’ Epistle to the Romans (Chap, xii [, v. 17]): ‘To no 
solution XU Its man ren dering evil for evil’, and [ibid., v. 19]: ‘Not 

"] 1 '' avenging yourselves,’ The reply to the objection is that 

the passages quoted refer to acts performed by private authority and 
with the intention of doing evil for its own sake, to another. But if the 
acts, in question be done under legitimate and public authority, with 
the intention of holding an enemy to his duty and of reducing to its due 
order that which was disorderly, then they are not only not prohibited 
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but even necessary. Hence, in that same Epistle ( Romans , Chap, xiii 
L> v - 4J)> we th-is additional passage : 'For he beareth not the sword 
in vain. For he is God s minister: to work vengeance upon evildoers .’ 1 

Secondly, it is objected that [if our second general conclusion 
The second be true,] then, as a consequence, the same party in 

objection. ^ . one and the same case is both plaintiff and judge, 

a situation which is contrary to the natural law. The truth of the 
conclusion is evident, since the prince who has been wronged, assumes 
the role of judge by his act of aggression. 

The objection is confirmed, in the first place, by the fact that the 
The first confirma- right to avenge themselves is denied to private indivi- 
ob'ecfao^* duals, for this reason, namely, that they would prac- 

1 lon ‘ tically exceed the bounds of justice; and yet the same 

danger exists in the case of a prince who avenges himself. 

A second confirmation of the same objection is that, by a like 
The second con- reasoning, any private person who might be unable to 
firmation Of the secure such punishment through a judge could take 
0 jection. thn law into his own hands, executing it on his own 
authority; since this privilege is granted to princes, on the sole ground 
that there is no other way of securing a just vengeance. 

7 . Our reply is, that it cannot be denied that in this matter [of 
The solution. public vengeance], one and the same person assumes, 
in a sense, the role of plaintiff and that of judge ; even 
as we perceive that God, to Whom there is some analogy in the public 
authority, assumes this double role. But the cause [of such an assump- 
tion on the part of public authority] is simply that this act of punitive 
justice has been indispensable to mankind, and that no more fitting 
method for its performance could, in the order of nature and humanly 
speaking, be found. This is especially true, since we must presuppose, 
prior to the war, the contumacy of the offending party in not wishing 
to give satisfaction; for then (contumacy being estabhshed) if he finds 
himself in subjection to the offended party, he may impute his own 
misfortune to himself. 

Neither is this case analogous to that of a private individual. For 
The reply to the in the first place, such an individual is guided by his 
first confirmation. own [unaided] judgment, and therefore he will easily 
exceed the limits of vengeance; whereas public authority is guided by 
public counsel, to which heed must be paid, and consequently authority 
of this sort may more easily avoid the disadvantages arising from 
personal inclination. In the second place, this power of punishment 
has for its essential purpose not private but public good, and hence it 
has been committed not to the private individual, but to the public 

1 [Suarez’s quotation for the latter part of this passage reading ad vmjutam male \tulonmi, varies 
somewhat from the version found 111 the Vulgate which reads. mmlt\ in mini ei qui nudum ngil — Tr.] 
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body. Therefore, if the latter is unable or unwilling to punish [an 
injury], the private individual shall patiently endure his loss. From 
the foregoing remarks, then, our reply to the first confirmation of the 
objection is evident. 

As to the second confirmation, it has been said by some persons 
The re l of certain t ^ at t ^ ie s i tuat i° n referred to, a private individual 
authorities 0 to the is allowed to avenge himself secretly; and in the Code 
second confirmation there a title, Ouando hceat sine judice [. . .] se vindi- 
care _ _j ( w hen it is permitted to avenge oneself 
without recourse to a judge — Code , III. xxvii). But this must be 
understood as referring to restitution for losses suffered; for in so far as 806 
it refers to the punishment of an offence, it is an inadmissible error. An 
act of punitive justice, indeed, is an exercise of that jurisdiction which 
private individuals do not possess, and cannot obtain through an offence 
committed by another. For if they could possess it, there would be no 
need to employ the public power of jurisdiction; or at least, since this 
power of jurisdiction is derived from men themselves, each one would 
have had the power to refrain from transferring it to the state official, 
retaining it, on the contrary, for himself; a conclusion which would 
be opposed to the natural law, and to the good governance of the 
human race. 


Therefore, we deny the consequent involved in the second con- 
a dear re l firmation. For laws regard those things which are 
true in an absolute sense, and private individuals, 
absolutely speaking, may obtain a ready revenge for offences because 
there is a public authority, while the fact that sometimes they are not 
able to do so, is an accidental occurrence which, for that reason, must 


necessarily be endured, as we have said. But the relationship between 
two sovereign powers is based on an absolute necessity. It is in the 
light of this necessity that certain civil glosses cited by Covarruvias 
(on Sext, rule Peccatum , Bk. I, pt. ii, § 9), should be interpreted. On 
this point, Victoria ( De Potestate Civili, no. 6 [De luie Belli , no. 56]) 
and Soto ( De Iustitia , Bk. IV, qu. iv, art. 1) may also be consulted. 

8. Thirdly, I hold that whoever begins a war without just cause, 
The truth Of a sans not on V against charity, but also against justice; 
third conclusion is and hence he is bound to make reparation for all the 
.,.d.nfe„t. harm that results. The truth of this conclusion is 


manifest. 


The only question which arises in connexion with this point is 
A doubt which whether or not there may sometimes exist a cause for 
arises. war which absolves one from the charge of injustice, 

but not from the charge of sinning against charity, The reply must be 
that such a situation rarely occurs; and yet it is by no means incon- 
ceivable. For just as it happens among private individuals that one 
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person ma y take what is due to him from another, an act which is not 
opposed to justice, but which is opposed to charity at times (namely, 
when the debtor incurs very serious losses in consequence, while the 
property in question is not in great degree necessary to the creditor) ; 
even so, a similar situation might arise between princes or states. In 
this connexion, however, it should be noted that in a war of the kind 
described, it is possible to consider, first, the loss to the state against 
which the war is waged; secondly, the loss to the state which com- 
mences the war; thirdly and finally, the possible loss to the entire Church. 

With respect to this third contingency, we may easily find support 
A discussion of the for our assertion. For although a Christian king may 
cases m which harm declare war on some particular just ground, it will 
would result from nevertheless be possible tor him to sin against the 
war - charity due to the Church, in pursuing his rights. For 

example, he may foresee the consequent growth in power of the enemies 
of the faith, and so forth; so that, in that case, it may be a sin to wage 
war, and yet there arises no obligation to make restitution, since the 
particular just ground that he has extinguishes such an obligation. 

When the harm is of the kind first mentioned, [a harm, that is, to 
Discussion of the t ^ e srate against which war is waged,] then there is no 
cases in which great obligation to make restitution, since the mali- 
wo3d. t re»!dt eMemy c * ous ' ntent of the state inflicting the original injury 
fivx . .. .c.-. ... was the cause of the loss in question. Nevertheless, if 

in a particular case the latter state should be unable to give satisfaction 
or make restitution without suffering great injury, and if such satis- 
faction should not be necessary to the prince of the other state, then 
the latter, by insisting that satisfaction be given, would clearly be 
acting against charity. 

Finally, turning to the second case mentioned, if one prince begins 
A discussion of the a war upon another, even with just cause, while ex- 
cases in which harm posing his own realm to disproportionate loss and 
party that com- peril, then he will be sinning not only against charity, 
mences hostilities, but also against the justice due to his own state The 
reason for this assertion is as follows: a prince is bound in justice to 
have greater regard for the common good of his state than for his own 
good; otherwise, he will become a tyrant. So a judge who condemns 
to hanging a criminal deserving of execution but very necessaiy to the 
state, would act in a manner opposed to his official obligations, and, 
consequently, to justice. Similarly, a physician would sin against the 
justice required by his profession if he should give medicine which would 
heal a present disease but would cause more serious diseases to ensue. 

9. However, with respect to this last point, we must take into 
A modification of consideration the fact that a single king who rules over 
the last statement, several kingdoms, can often make war for the sake of 



822 the three theological Virtues: On Charity 

one of these to the detriment of another. For though the various king- 
doms may be distinct from one another, nevertheless, inasmuch as they 
are subject to one head, they can and should be of mutual aid, since the 
defence of one contributes to the benefit of another and in this way, 
the principle of equality is preserved. For in its own emergency, one 
kingdom might require the aid of another. In addition to all these 
considerations, the mere fact that their [common] prince is rendered 
more powerful, is in itself extremely advantageous to each of the king- 
doms involved. In short, greater peace, and other advantages, may 
perhaps accrue to a state so supported; and many other [similar] points 
can easily be perceived upon reflection. There are, then, numerous 
considerations which may oblige a prince to abandon his right to make 
war lest his realm suffer loss. 

10. Furthermore, we should call attention to the conclusion, 

The conclusion of drawn from these primary considerations by Cajetan 
Cajetan. (on II. -II, qu. 96, art. 4 [qu. 40, art. 1]), namely, 

that for a war to be just, the sovereign ought to be so sure of the degree 
of his power, that he is morally certain of victory. The first reason for 
this conclusion is the fact that otherwise the prince would incur the S 07 
evident peril of inflicting upon his state losses greater than the advan- 
tages involved. In the same way, says Cajetan, a judge would do 
wrong in attempting the arrest of a criminal without a force that, to 
his certain knowledge, could not be overpowered. Secondly, whoever 
begins a war assumes an active role; and the one who assumes such a 
role must always be the stronger, in order to vanquish the one who 
plays a passive part. 

But this condition [of certitude] does not appear to me to be 
How much truth is absolutely essential. First, because, from a human 
there m this con- standpoint, it is almost impossible of realization. 
c!usion? Secondly, because it is often to the common interest 

of the state not to await such a degree of certitude, but rather to test 
its ability to conquer the enemy, even when that ability is somewhat 
doubtful. Thirdly, because if the conclusion were true, a weaker sove- 
reign could never declare war upon a stronger, since he is unable to 
attain the certitude which Cajetan demands. 

Therefore, the following rules should be laid down. A prince 
[who declares war] is, indeed, bound to attain the maximum certitude 
possible regarding victory. Furthermore, he ought to balance the 
expectation of victory against the risk of loss, and ascertain whether, 
all things being carefully considered, expectation is preponderant. If 
so great a degree of certitude is impossible of attainment, he ought at 
least to have either a more probable expectation of victory, or one 
equally balanced as to the chances of victory or defeat, and that, in 
proportion to the need of the state and the communal welfare. But if 
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the expectation of victory is less apt to be realized than the chance 
of defeat, and if the war is offensive in character, then in almost every 
case that war should be avoided. If [, on the other hand,] the war is 
defensive, it should be attempted; for in that case it is a matter of 
necessity, whereas the offensive war is a matter of choice. All of these 
conclusions are sufficiently clear in the light of the principles of 
conscience and justice. 


SECTION V 


CAN CHRISTIAN PRINCES HAVE ANY JUST GROUND FOR WAR 
BEYOND TPIAT WHICH NATURAL REASON DICTATES ? 


I. The first opinion [which we shall discuss in this connexion] 
The first opinion is affirmative, and is defended by Hostiensis, Panormi- 
affimiative. tanus, and other canonists (on Decretals , Bk. Ill, tit. 

xxxiv, chap, viii), as well as by Alvaro Paez ( De Planctu Ecclesiae, 
Bk. I, chap, xxxvii [chap, xiii and Bk. II, chap, xlvi]), Gabriel (on the 
Sentences, Bk. IV, dist. xv, qu. 4) and other authorities to whom 
Covarruvias refers (on Sext, rule Peccatum , Pt. II, § 10). 

But these authors do not all express themselves in the same manner, 
for they mention varying grounds for the opinion in question. 

The first ground is that of simple unbelief [on the part of the 
The first ground enemy], that is, a refusal to accept the true religion. 

But this is a false ground, a point with which we deal 
in the treatise De Fide. 1 

The second ground is that God may be avenged for 
injuries which are done to Him by sins against nature, 
and by idolatry. Alfonso de Castro (De lusta 
Haereticorum Pumtione , Bk. II, chap, xiv) supports 
this latter contention. But this opinion is also false, and it is so first 
of all, even if we speak of 'vengeance’, in the strict sense. For God 
did not give to all men the power to avenge the injuries they do to 
Him, since He can easily avenge Himself, if He so wills. Moreover, it 
would not have been well for the human race had men received this 
power from God, for the greatest disorder would have resulted there- 
from. The same argument holds true with respect to the plea of 
defending [the majesty of God]; since the sms against Him would thus 
be multiplied rather than prevented. On this same ground, moreover, 
Christian princes could declare war even upon one another, for many 
of these princes also are offenders against God. Likewise, since such a 
ground of aggression could never be sufficiently established, those who 
were so attacked could justly defend themselves, and the war would 
thus become just for both sides. 

1 [Supra, p 754 — Tr.] 
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2. The objection may be made that the people of Israel were 

t . , permitted to make war against idolaters on this very 

upon Leviticus, ground, as is clear from the Old Testament {Leviticus, 

* vw - Chap, xviii [, w. 24-8]). 

I reply that various grounds are assigned for [the justification of] 
the war in question. Augustine {Sermones, CXV, De 
Augustine, Epipha- Tempore [also CV = Sermones De Scripturis, xxxiv, 
nius and Cassian. j n y G p y. Appendix, col. 1 81 1, Migne ed.]), Epipha- 

nius {[Panartum Adversus L XXX Haereses , Lib, II, tom, 11,] haeres Ixvi, 

[no. lxxxiii]) and Cassian (1 Collationes , V, chap, xxiv) hold that the [dis- 
puted] land belonged by hereditary right to the children of Israel as 
descendants of Sem, to whom Noe had given it as an inheritance, and 
that it had been forcibly seized by Cham, the brother of Sem. I neither 
accept nor reject this ground, because the.arguments adduced on both 
sides are insufficient. 

Others say that the title in question was a gift of God, and this 
The solution of is indeed a valid title. Augustine adds, however (Ques- 
other authorities tions on Josue, Qu. 20 [= Questions on Heptateuch, 

IS approved. gy VI, ^ that although this title was just, 

nevertheless, since it could not be proved, other reasons, more firmly 
and clearly established, have always been sought, namely: that the 
enemy forbade [the Israelites] passage over common highways ; or again, 
that the former were the aggressors, and began the war. It may also 
be said that these enemies were not only idolaters, but homicides, since 
it was their custom to sacrifice innocent little children; hence, on the 
ground of the defence of the innocent, it was permissible to subdue 
them in war. 

3. It must be noticed, however, that the second ground men- 
tioned 1 has been virtually accepted by a number of 
authorities, with respect to cases in which it happens 
that a state worshipping the one God inclines toward 
idolatry through the wickedness of its prince; these 
authorities claim that it is allowable to make war upon 
that prince. Their contention would be valid if the 
prince forcibly compelled his subjects to practice 808 
idolatry; but under any other circumstances, [such a 
ground] would not be a sufficient cause for war, unless 

the whole state should demand assistance against its sovereign. For 
where compulsion does not intervene, defence has no place. 

This position is supported, first, by the fact that, if the reasoning 
in question were valid, it would always be permissible to declare such 
a war on the ground of protecting innocent little children. Secondly, 


A further explana- 
tion of the second 
ground mentioned 
above. 


Concerning this 
second ground, 
see De Fide, Disp. 
XVIII, sect. iv, a 


1 | That is, the avenging of God for sins which are against nature, or idolatrous. — T r .] 
3 i-bn/vn, p 767 — Tr ] 
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on the basis of that same reasoning, Christian princes would, always be 
permitted to wage war among themselves, upon their own authority. 
Finally, by whatever arguments this ground for war may be justified, 
[the title urged] is not confined to Christians alone, but is possessed in 
common with all unbelievers who worship only the one God; and 
accordingly, these unbelievers could rightfully defend those who wished 
to worship the same God, and who were forced by others into idolatry. 

4. A third ground for war is advanced, namely, the supreme 
The third ground is temporal dominion [of Christians]. That is to say, the 
absolutely rejected, authorities mentioned above maintain either that un- 
believers are not true owners of their possessions; or else that the Chris- 
tian Emperor, or — at least — the supreme Pontiff, has direct temporal 
dominion over the whole world. 

But all such claims are vain inventions, a point which we discuss 
See De Lc nbus Bk e l sew hoto 5 on the subject of dominion and laws. In the 
ill, chap" vh [chap’ second place, even if we grant that such a title does m- 
Bk ufcha°s heed exist, still itwould be impossible either to demon- 

’ ‘ 1 1 ' strate its existence to the satisfaction of infidels, or to 

force them to believe in the existence of such dominion; and therefore, 
they could not be forced to obey. Finally, on that same ground, the 
Pope or the Emperor could make war [even] upon all Christian princes. 
Wherefore, it must be observed that although the Pope has indirectly 
supreme power in temporal affairs, nevertheless, the existence of such 
temporal power is always based, essentially, upon the assumption of 
direct power m spiritual matters, and therefore, this indirect power 
does not essentially extend to unbelievers, over whom no direct spiritual 
dominion exists even in the Pope himself. Butluse the term, ‘essentially’ 
( per se loquendo ), because ‘incidentally’ (per accidens) the case may be 
otherwise, as I shall presently show. 

5, A fourth ground urged is that unbelievers are barbarians and 

A fourth ground is incapable of governing themselves properly; and that 
examined. the or d er 0 f nature demands that men of this condi- 

tion should be governed by those who are moie prudent, as Aristotle 
(Politics, Bk. 1 , chap, i) has taught, saying (ibid., chap, v [Bk. I, chap, 
iii, § 8]) that a war is by nature just, when it is waged against men bom 
to be under obedience but unwilling to accept that condition; a ground 
[for war] winch is approved bv Major (on the Sentences, Bk II, dist. 
xliv, qu. 3), and at great length by Sepulveda (Bk. VII, chap, ii [De 
Regno et Regis Offiao, Bk. Ill, near end]) 

In the first place, however, such a contention cannot have a 
general application; for it is evident that there are many unbelieteis 
more gifted by nature than are the faithful, and better adapted to 

1 [Of these chapters, only i hap. v of BK, III oi the Dejcn'.io F nla is included in these Si /< I , J'n/e 
supra, p 667 — Tr ] 
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political life. Secondly, in order that the ground in question may be 
valid, it is not enough to judge that a given people are of inferior 
natural talents; for they must also be so wretched as to live in general 
more like wild beasts than like men, as those persons are said to live 
who have no human polity, and who go about entirely naked, eat 
human flesh, &c. If there are any such, they may be brought into 
subjection by war, not with the purpose of destroying them, but rather 
that they may be organized in human fashion, and justly governed. 
However, this ground for war should rarely or never be approved, 
except in circumstances in which the slaughter of innocent people, 
and similar wrongs take place; and therefore, the ground in question 
is more properly included under defensive than under offensive wars. 

Finally, Aristotle, in the passage cited above, declares that a war 
of this sort is permissible only when those men who are subdued in 
order that they may be governed, are as different from the rest of man- 
kind as is the body from the soul; a proposition from which one must 
conclude, however, that the said ground for war, if it really exists, is 
valid not only for Christians, but also for every sovereign who wishes 
to defend the law of nature, which, when understood in an absolute 


sense, gives rise to that ground. 

6. Therefore, the assertion must be made that there is no ground 
. . for war so exclusively reserved to Christian princes 
of this question, that it has not some basis m, or at least some due rela- 

by means of three tion to, natural law, being therefore also applicable to 

princes who are unbelievers. 

By way of explaining this assertion, I conclude, first, that a Chris- 


The first conclusion. 


tian prince may not declare war save either by reason 
of some injury inflicted or for the defence of the inno- 


cent. We have already given sufficient proof of this fact, by rejecting 
all the invalid grounds for war, [advanced above]. The arguments we 
have adduced are a proof of this same fact ; for the law of grace has not 
destroyed, but on the contrary completes the natural law. 

7. Secondly, I must say that the defence of the innocent is per- 
The second condu- missible in a special sense to Christian princes, and that 
slon ’ the same proposition holds true, proportionately, with 

respect to avenging injuries. For if a state subject to an unbelieving 
prince wishes to accept the law of Christ and the unbelieving sove- 
reign prevents that acceptance, then Christian princes have the right 809 
to defend that innocent people; but if the same kingdom wishes to 
submit to the law of unbelievers — for example, to the Mohammedan 
— and its prince is opposed to this submission, then an unbelieving 
Turkish prince would not have a similar right of war against that 
other sovereign. The reason for this distinction is that to prevent the 
acceptance of the law of Christ does indeed involve grievous injustice 
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and harm, whereas there is no injury at all in prohibiting the accep- 
tance of another law. Likewise, if [a given people] are willing to listen 
[to the Gospel], they may be convinced through reason that this is the 
more credible faith and that it ought to be believed; and therefore, 
it is just to assist them, under these circumstances. 

Similar examples may be adduced, relating to the first 1 part of 
our conclusion, as when injuries are inflicted upon preachers of the 
Gospel; or certainly when unbelieving princes act to the harm of the 
faithful, for this is an injury to the Church which she has a special 
right to repel and avenge. This right is in part supernatural, that is, 
in so far as the power from God to preach the Gospel is concerned, and 
in this sense, it surely is not possessed by unbelievers; all of which we 
have sufficiently proved in treating of faith ( De Fide, Disp. XVIII, 
sect, i). 2 

8. I hold, thirdly, that all of the foregoing considerations are so 
The third conclu- founded on the natural reason that they may, to a 
slon - certain extent and in due proportion, be applied to 

unbelievers. The explanation of this conclusion is that if any state 
wishes to worship the one God and observe the law of nature, or to 
listen to preachers who teach these things, and if the sovereign of 
that state forcibly prevents it from doing so, there would spring up 
in consequence a just ground for war to be waged by some other 
prince, even if the latter should be an unbeliever, and guided solely 
by natural reason; because that war would be a just defence of inno- 
cent persons. 

In like manner, if any nation should worship the one God and 
observe the laws of nature, while another nation practised idolatry and 
lived contrary to natural reason, then the former state would have the 
right to send missionaries to instruct [the citizens of the latter state], 
and to free them from their errors. And if this action were forcibly 
prevented, then war could justly follow; first, for the reason that such 
a right is entirely in harmony with nature; secondly, because the 
defence of the innocent would be involved in that procedure, since, 
speaking generally, there would not fail to be some who wished to be 
taught the natural truths necessary for an upright and virtuous life, 
and who would be wickedly impeded in the attainment of this wish, 
and finally, because of other reasons which we have set forth in our 
discussion of faith ( De Fide , Disp. XVIII) 2 and which, in due pro- 
portion, are applicable to the point under discussion. 

1 [.Sic ( pmnarn ) , but the reference is apparently to the second conclusion, which relates to ‘avenging 
injuries ’ Vide the first sentence of Sub-section 7 of Section V, mpra, p S26 .— Tr ] 

a [Supra, p 739 —Tr ] 
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SECTION VI 

WHAT CERTITUDE AS TO THE JUST CAUSE OF WAR IS REQUIRED IN 
ORDER THAT WAR MAY BE JUST 

Three kinds of persons must here be distinguished, to wit: the 
sovereign king and prince, the leading men and generals, and the com- 
mon soldiers. It is to be assumed that practical certitude is required of 
all these persons, a certitude which map be expressed in the statement : 
‘It is lawful for me to make war . 5 The whole doubt is concerned with 
theoretical certitude, which is to be expressed as follows: ‘This cause 
of war is just in itself 5 , or, ‘This thing which I seek through war is 
rightfully mine 5 . 

1. I hold, first, that the sovereign ruler is bound to make a dili- 
The first conclusion: gent examination of the cause and its justice, and that 
which is twofold, after making this examination, he ought to act in 
accordance with the knowledge thus obtained. 

The basis of the first part of this conclusion is that war is a matter of 
The proof of the first the gravest character; and reason demands that in any 
P art - matter whatsoever, deliberation and diligence should 

be applied, commensurate with its importance. Furthermore, a judge, 
in order to pass judgment in a private matter, ought to make diligent 
investigation; hence, the necessity for such diligence exists in due pro- 
portion in a public cause of war. Finally, if the ruler were not bound 
to make this investigation, the rashness of princes would easily result in 
universal disturbance. With regard to the first part of this assertion, 
then, there is no difficulty. 

2. The explanation of the second part of the conclusion is as 

The second part of follows. Let us suppose that the ground for a war is 
this conclusion is the fact that a certain king claims a certain city as 
explained. belonging to him, or as falling newly to him by heredi- 

tary right. Now if, when the matter has been carefully examined, the 
truth of that claim is clearly established, what I have asserted is ob- 
viously true. But when the case of each side contains [an element of] 
probability, then the king ought to act as a just judge. 

Therefore, if he finds that the opinion favouring his own side is 
what [should the th e more probably true, he may, even justly, prosecute 
kmg do] when [the his own right; because, so I believe, the more probable 
art^r.or? plausible opinion should always be preferred in passing judg- 
[than those of the meat For that is an act of distributive justice, m 
other side]? which the more worthy party is to receive the prefe- 

rence; and he is the more worthy party who enjoys the more probable 
light, as we shall explain below at greater length. For the same reason, 
however, if the more probable opinion favours the opposing side, the 
prince in question may on no account proceed to war. 
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810 3- If) finally, after diligent investigation, the probabilities on both 

What should the s id es are f° un d to be equal, or if, at least, equal uncer- 
king do, when the tainty exists — whatever the ground of the uncertainty 
both sides and the —then, 1 i the opposing party is in possession, he ought 
opposing side is m to have the preference, because even in a judicial pro- 
possession? cess, that party is favoured, inasmuch as he has the 

greater right. On this account, the party who is not in possession 
cannot proceed to war against the possessor; while the latter, on the 
other hand, is secure [in his conscience] and may justly defend himself. 

Adrian (on the Sentences , Bk. IV, concerning restitution, and in 
Quaestiones Quodlibeticae, Qu. ii, art. 2), however, maintains an opinion 
contrary to this last statement. ‘For that person’ (he says) ‘is in doubt as 
to whether he is retaining the property of another. Therefore, he is not 
secure [in his conscience].’ 1 Soto ( De Iustitia , Bk. IV, qu. v, last arg.) 
also says that the one who is in doubt is bound to divide with the other 
party, or to give satisfaction to that other in proportion to the doubt. 
This would be true if in the beginning he had taken possession, while 
doubting [the justice of his action]; for that sort of possession confers 
no kind of right. But if, on the other hand, he held possession at the 
beginning in good faith, if a doubt has arisen since that time, and if he 
has made diligent inquiries into the truth but has not been able to 
ascertain it, then he may, [with a] secure [conscience], continue in 
possession of the whole of the property in question; for the doubt 
remains purely theoretical, and such possession confers absolutely the 
right to the whole of the thing possessed, a fact which we have estab- 
lished universally and more fully, in our discussion of conscience ([. De 
Bonitate et Malitia Humanorum Actuum,] Treatise III, disp. xii, §§ 5 
and 6). 2 The same fact is stated specifically by Covarruvias(on 5 <?jv/, rule 
possessor, Pt. II, §7) and by Victoria (aforesaid Relectio [De lure Belli , 
no. 29]). Soto (Relectio: De Secreto, Memb. iii, qu. 2) 3 does likewise. 
Nevertheless, Victoria observes that a possessor of the kind in question 
is bound, when the doubt arises, to inquire diligently into the truth; 
and that, if he refuses to do so, he can be forced into this inquiry by 
the other party, even through war, for the principles of justice and 
right judgment do indeed demand that such an investigation be 
made. 


4. Another aspect of the question regards the situation in which 
. , , no one is in possession and the doubts and probabilities 

kmg do when balance each other. I he more common opinion seems 

neither side is m t0 p, e that either party has the right to seize first the 
thing m dispute. In accordance with this opinion, the 


possession? 


1 [If certainty of true ownership cannot he attained, the possessor, beniR in duuht, must relieve his 
conscience by giving the thing (possessed) to the poor ( loc ctl r" 1 pimelwn, secundo duo) — Reviser ] 

2 [Not included in these Selections. — Tr ] 

3 [Soto, De nitione legendi el delegendi seuetum, relectio theologica (Salamanca, 1574) —Reviser 1 
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war would become just simultaneously, on both, sides ; but this point 
is of no importance, when ignorance intervenes. The reason, indeed, 
which is offered in support of this opinion is that in a similar case a 
judge could award the property by his own decision to either one of 
the parties to the litigation, as he might choose. 

However, I am unable to persuade myself that a judge may act 
thus in the case supposed. For certainly, under those circumstances, 
the judge is merely a distributor of property over which he personally 
has no right; consequently, if the rights of the parties in question are 
at all times entirely equal, there is no reason which would allow him 
to allot the whole property to either party; and therefore, the judge 
is bound to divide the property. Or, if this cannot be advantageously 
done, it will be necessary to satisfy both sides, in some fashion. Hence, 
in a question involving war, the princes shall be bound to this same 
attitude. Accordingly, they must either divide between them the 
thing in dispute, or cast lots for it, or settle the matter in some other 
way. But if one party should attempt to seize the whole possession to 
the exclusion of the other party, by that very act he would be doing 
the other a wrong which the latter might justly repel, thus seizing, on 
this just ground of war, the entire disputed possession. 

5. But the question may be asked whether, in cases of this kind, 
it is more probably sovereign princes are bound to submit the matter to 
true that in case of the decision of good men. This question, moreover, 
tree of a war, a arises from the standpoint of natural law only, so that, 
pnnee is bound to j n our discussion, we shall not include the authority of 

submit the matter to 1 -n r , . , , , t J 

the judgment of a the rope, of which we have already spoken. 1 
good man. Indeed, I am of the opinion that the affirmative 

answer to this question is, in all probability, correct. For the said 
princes are bound to avoid war in so far as is possible, and by upright 
means. Therefore, if no danger of injustice is to be feared, the above- 
mentioned [arbitration] is plainly the best means of decision, and 
consequently resort should be had to it. 

This opinion is confirmed as follows: it is impossible that the 
Author of nature should have left human affairs, governed as they are 
by conjecture more frequently than by any sure reason, in such a 
critical condition that all controversies between sovereigns and states 
should be settled only by war; for such a condition would be contrary 
to prudence and to the general welfare of the human race ; and there- 
fore it would be contrary to justice. Furthermore, if this condition 
prevailed, those persons would as a rule possess the greater rights who 
■were the more powerful; and thus such rights would have to be 
measured by arms, which is manifestly a barbarous and absurd sup- 
position. 

1 [Cf. Sub-section 5 of Section II, stipi a, p. SoS — Tr ] 
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6. In this connexion, however, we must observe, first, that a 

Note 1. Concerning sovereign prince is not bound by the decision of those 
the decision that is whom he Himself has not constituted as judges. There- 
glven ' fore, it would be necessary for the arbitrators to be 

chosen with the consent of both sides. Resort to this method, indeed, 
is a most rare occurrence, inasmuch as [these princes] seldom favour it ; 
for very frequently one or other of the princes holds the foreign judges 
in suspicion. 

Secondly, it should be noted that a sovereign prince, if he is acting 
Note2 in good faith, may ascertain his own rights through 

prudent and learned men [of his own choice]; then 
he may follow their judgment (if by it his rights are made clear to 
him) ; and under these circumstances he will not be bound to abide by 
the judgment of other [and foreign arbitrators]. The reason in sup- 
port of this statement is that the rights in question must be judicially 
ascertained in the same manner as a just decision of a court; and in the 
latter sort of decision, [only] two objectives are involved. One is an 
811 examination of the cause and acquaintance with the rights of both 
sides ; for which process, not jurisdiction, but knowledge and discretion, 
are necessary. For since this decision is not sought through war, but, 
on the contrary, a substitute for war [i.e. a judicial inquiry] is employed, 
there is no occasion to call in any arbitrator. The other objective is 
the enforcement of the right after it has been made clear. For this, 
jurisdiction is indeed required; but such jurisdiction is inherent in a 
sovereign prince when in other respects he is sufficiently certain of his 
right. In that case, then, there is no reason binding him to await the 
judgment of another, although he ought to accept just settlements if 
they are presented to him. 

7. Secondly, I hold that generals and other chief men of the 
The second condu- kingdom, whenever^ they are summoned for consul- 
sion, in two parts- tation to give their opinion on beginning a war, 
relating to generals. are p ounc [ t0 i n q u i re diligently into the truth of the 

matter; but if they are not called, they are under no greater obligation 
to do so than others who are common soldiers. The first part of this 
conclusion is clearly true; because these generals, having been sum- 
moned, are bound in justice to give a just opinion, for if they did not 
do so, any injustice that there might be m the war will be laid to their 
charge. The proof of the second part of the conclusion is the fact that, 
when they are not summoned [to give advice], their part in the affair 
becomes simply that of private soldiers, since they are merely set in 
action by others, but do not control action; while it is only inci- 
dental {per accidens) that they are wealthy or of noble birth. Never- 
theless, Victoria (De lure Belli, no. 24) adds that such generals are 
bound in charity to inquire into the justice of the war, in order to give 


Victoria. 
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warning when it shall be necessary. But if this obligation is derived 
from charity alone, it will exist only in case of necessity ; and therefore, 
generally speaking, apart from these cases where there is such need, 
they will not be so bound. 

8. 1 hold thirdly, that: common soldiers, as subjects of princes, 
The third condu- are i n no w ^ se bound to make diligent investigation, 
sion: relating to but rather may go to war when summoned to do so, 
common soldiers, provided j s no t clear to them that the war is unjust. 
This conclusion may be proved by the following arguments : first, when 
the injustice of the war is not evident to these soldiers, the united 
opinion of the prince and of the realm is sufficient to move them to 
this action; secondly, subjects when in doubt (i.e. doubt of a theoretical 
character) are bound toobeytheir superiors (Deer eUm,~Pt. II, causa xxm, 
qu. i, can. iv, which is cited from Augustine, Against Faustus, Bk. XXII, 
chap. lxxv). This last statement is based upon the best of reasons, 
namely, the fact that in cases of doubt the safer 1 course should be chosen ; 
therefore, since the prince possesses rightful authority, the safer course 
is to obey him. 

The assertion is confirmed by the fact that the official sub- 
ordinate of a judge may execute a sentence without 
any previous examination, provided that sentence is 
not manifestly unjust. Such is the common opinion 
of Cajetan ( Summa , word helium ), Soto ( De Iustitia , 
Bk. IV, qu. vii, art. 2), Victoria ( De lure Belli, no. 
25), and Sylvester (word helium, Pt. I, qu. 9 [qu. 5]). 

9. Neveitheless, Sylvester would seem to limit this conclusion. 

A limitation of the For sa 7 s that, h" the common soldiers have doubts, 
third conclusion, they are bound to make inquiries in order to dispel 
by Sylvester. those doubts; but, if they cannot do so, it will be 

permissible for them to fight. Adrian ( Quaestiones Quodlibeticae, II) 
indeed, absolutely denies that it is permissible to go to war with such 

doubts; both because it is never permissible to act 
with a doubtful conscience ; and because soldiers who 
did act thus would be choosing the [morally] more 
dangerous course, since they would be exposing them- 
selves to the peril of unjust slaughter and plundering; 
whereas, if they abstained from going, they would sin only by dis- 
obedience, and justice imposes a more rigorous obligation than that 
of obedience. 

The reply to this objection, however, is that the doubt m such 
a case is not practical but speculative, and therefore 
this does not render the conscience doubtful. Further- 


See Suarez in a 
similar passage in 
regard to an execu- 
tor, vol. Be Cen- 
suns, Disp III, 
sect, xv, fromno.9. : 


Adrian likewise 
limits this condu 

y; 

[absolutely] domes 
it. 


Adrian is answered, 


1 [i e morally safer — Tr.] 

2 [Not included in these Selections — Tr ] 
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more, it would not be safer to disobey; for as a natural result of such 
disobedience, it would become impossible for princes to defend their 
rights, and this would be a serious and general misfortune. 

With regard to Sylvester’s limitation, we should observe: first, 

Sylvester is that the doubt may be a purely negative one, namely, 

answered. that the soldiers are entirely ignorant of the basis of 

the justice or injustice underlying the war ; in which case they are in no 
wise bound to make inquiry, being sufficiently supported by the fact 
that they have relied upon the authority of their sovereign; secondly, 
that the doubt may be positive, having its source in conflicting argu- 
ments adduced in favour of one side and the other. Indeed, if the 
arguments showing the war to be unjust were such that the soldiers 
themselves were unable to give a satisfactory answer, then they would 
be bound to inquire into the truth in some way. Even this obligation, 
however, is to be imposed, not readily, but only in case those argu- 
ments render the justice of the war extremely doubtful, for in that 
case, it would seem that the soldiers have inclined towards a moral 
judgment that the war was unjust; otherwise, however, if they have 
probable reason for thinking that the war is just, they may legitimately 
conform their conduct to these reasons. 

IO. A greater difficulty arises in connexion with soldiers who are 
The more common not subjects and who are called mercenaries. The 
opinion with respect opinion commonly held seems to be that these soldiers 
soldiers, who are are bound to inquire into the justice of a war, before 
not subjects. they enlist. This is the opinion of Sylvester (on Sylvester, 
word helium , Pt. I, qu. 10), who even states definitely that such 
soldiers, when doubtful, cannot legitimately engage in the war. 

Cajetan ( Summa , word helium) holds almost the same view; although Cajetan. 
he makes this limitation: ‘Unless they receive their pay in time 
of peace also, and are bound to go forth to war whenever called.’ 

For in that case, [according to Cajetan], mercenaries may conduct 
themselves as if they were subjects, since they are really such, by reason 
of the pay which they receive. The basis of the foregoing opinion is 
The basis of the t ^ ie ^ act t ^ lat suc ^ a situation it is safer for one who 
opinion above set is not a subject to abstain from fighting; because if he 
forth ' so abstains he does not expose himself to any peril; 

812 whereas, if he does fight, he exposes himself to all the dangers enume- 
rated by Adrian ; and in doubtful matters the safer part should be chosen. 

This assertion is confirmed, first, by the Sext (Bk. V, tit. xii, De 
„ . Reeulis Iuns, rule 19) and the Digest CL. xvii. 38 

tion from the rule of [36]), which states that he is not exempt from 
law and from Am- blame who thrusts himself, with peril to another, into 
affairs that do not concern him; wherefore Ambrose 

1 [In the Latin text ‘Cajetan’ is incorrectly placed before ‘S\ lvester’ — Tr.] 

So 
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(I On Duties, Bk. Ill, chap, ix and cited in Decretum , Pt. II, causa xiv, 
qu. v, can. x) makes the general statement that no one ought to assist 
one par ty to the prejudice of another. 

It is confirmed secondly by the fact that, in a similar kind of doubt, 
The second con- and for the reason set forth above, the laws hold that 
firmation. a spouse who is in doubt [as to the title to the act] 

may render the conjugal debt, but may not ask for it. By the same 
reasoning, it may also be said that princes who are kinsmen or friends 
may not assist one another until they have duly examined the cause. 

1 1 . However, such an opinion comes into conflict with the follow- 
ing difficulties. 

First, it would be necessary for each individual mercenary soldier 
The first argument to inquire into the cause of the war. But such an 
against this opinion, investigation is contrary to all custom, and humanly 
speaking, is impossible; for, as I have said above, the reason for the 
war cannot be explained to all, nor are all capable of appreciating 
that explanation. 

Secondly, [if the opinion in question were valid,] even soldiers 
The second argu- who were subjects could not take part in a doubtful 
ment - war without examining the cause, save when they 

were under strict orders of such sort that they would be disobedient 
in not going; for in that case their obedience would alone excuse them. 
But as long as they were not under orders, it would be [morally] safer 
not to fight. However, this consequent is contrary to all custom, and 
that 1 obligation [to investigate the cause of war] would be harmful to 
the state. 


Thirdly, if permanent mercenaries could, previously to a war, 
.. . . , bind themselves to fight even in doubtful cases by 

giving their consciences into the keeping oi the prince s 
conscience, why could not those mercenaries do the same who enlist 


at the outbreak of a war? For, from a moral standpoint, the same 
principle is involved in the performance of an action and in binding 
oneself to perform it. 


The confirmation of this argument lies in the fact that just as one 
The confirmation 15 not allowed to proceed to an unjust war, neither is 
of the third argu- he allowed to undertake the obligation of serving in such 
!5 "‘ e ' u ' a war, nor even in any war indiscriminately, whether 

just or unjust ; and the reason for these restrictions is that to fight in an 
unjust war is to act unjustly. Therefore, conversely, if one is permitted 
to bind himself to service in a doubtful war, the obligation involved in 
such a case is not wicked; and therefore, it would be permissible so to 
bind oneself for pay, here and now, although no previous obligation 
exists. Nor does it seem to be of much importance that a given 


1 [Reading ilia for aha. — Reviser.] 
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[mercenary] was already regarded as a subject before the war, by 
reason of his pay. For one might say the same thing in the case of a 
contract made on the eve of the outbreak of the war, since, at such 
a time also,. soldiers bind themselves to obedience in all matters in 
which obedience is legitimate ; so that it makes no difference from the 
standpoint of justice, whether this contract was made before the war, 
or whether it is made now, [at the moment when the conflict begins]. 

Fourthly, in a similar doubtful situation, any person is permitted 
The fourth argu- to sell arms to these princes and to the soldiers ; never- 
ffleftt • theless, if they do so, the same danger is present, 

namely, that the act may contribute to the injury of innocent persons, 
if by any chance, the war is in fact unjust. The antecedent is commonly 
accepted as true. The proof of the consequent is, that both kinds of 
co-operation are very pertinent to actual w'ars; and although soldiers 
seem, in a sense, to co-operate more immediately, nevertheless the 
persons who furnish arms are ordinarily able to do more harm. 

Fifthly, any individual is permitted to enter the service of a 
The fifth argument merchaIlt > on a wage contract, with the intention of 
co-operating with the latter in those of his contracts 
whose injustice is not manifest to the employee; neither is that em- 
ployee under an obligation to examine the nature of the contracts; 
and accordingly one should adopt a similar view with respect to the case 
under discussion. 

Lastly, there is one argument that is commonly applicable to all 

^ the cases mentioned above, namely, in all of them, the 

The sixth argument. ~ , - , , . , ' , 

first and essential element is that one who is not a 
subject, submits himself to another for the sake of payment, and in so 
doing, inflicts no injury upon any person; neither, generally speaking, 
does he expose himself to the danger of any wrongdoing. And for the 
rest, he is [simply] exercising his right, when he sells his own property 
or his own labour, a right of which he certainly is not bound to deprive 
himself to his own detriment. With regard to these [mercenary] 
soldiers, there is, in addition, a special argument ; for each of them has 
the authority of the prince and that of the whole state to support him, 
a fact which involves a great probability [that their conduct is just]. 

Hence, all the circumstances being weighed, it would by no means 
seem that mercenaries who serve in that contingency, 1 are choosing 
the course that is [morally] less safe. 

12. These arguments are clearly convincing; nor do I find any 
The author’s deci- difference in actual fact between subjects, and non- 
sion: in two parts, subjects. So it is that Victoria (supra, in his Relectio Victoria. 
\De lure Belli], no. 24 [no. 25]), too, speaks simply of ‘soldiers*, with- 
out distinction. 

1 [i.e. when there ib great probability that the war is just.— R eviser.] 
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However, since the question is one of moral conduct, and in 
order that we may proceed with less risk of error, I lay down this 
conclusion: if the doubt [as to the justice of a war] is purely negative. 
With respect to a it is probable that the soldiers in question may [right- 
negative doubt. fully] take part in that war without having made any 
examination of the question, all responsibility being thrown upon the 
prince to whom they are subject. We assume, to be sure, that this 
prince enjoys a good reputation among all men. This is clearly the 
opinion supported by Victoria and agreed to by other Thomists. 

If, however, the doubt is positive, and if both sides advance plau- 
With respect to a sible arguments, then, in my opinion, [those who are 
positive doubt. about to enlist] should make an inquiry into the truth 
of the matter. If they are unable to ascertain the truth, they will be 
bound to follow the course of action which is more probably just, and to 
aid him who is more probably in the right. For when the case involves 
doubt with respect to a fact, such as loss affecting one’s neighbour, or with 
respect to the defence of the innocent, that course which appears to 
be more probably just should be followed, in accordance with the rules 
on conscience above set forth (Sub-sect. 6). To this end, indeed, it will 
be sufficient if the soldiers consult prudent and conscientious men upon 
the question of whether or not they are in an absolute sense able to take 
part in such a war. And if the soldiers in question form a single poli- 
tical body, and have their own chiefs, the inferiors will certainly satisfy 
all requirements, if each person examines the question of the justice of 
the war, through his own chief or prince, and follows the judgment of 
that authority. Finally, if the arguments on both sides contain an equal 
[element of] probability, the soldiers may under such circumstances con- 
duct themselves as if the doubt were purely negative ; for the balance 
is then equal, and the authority of the prince turns the scale. Sylves- 
ter, too (on the word helium , Pt. I), has clearly suggested this conclusion. 

The foregoing may suffice for the question under discussion. 

SECTION VII 

WHAT IS THE PROPER MODE OF CONDUCTING WAR? 

I. Three periods must be distinguished [with respect to every 
Notes for the solu- war ] : its inception; its prosecution, before victory is 
tion of this ques- gained; and the period after victory. The three classes 
lt '“' of persons already mentioned must also be distin- 

guished, namely: the sovereign prince; the intermediate group of 
leaders; and the soldiers of the rank and file. 

All of these persons may be considered in certain specific relation- 
A fourfold relation- ships. First, with respect to the enemy, that is to say: 
ship is outlined how may these classes justly conduct themselves to- 


813 



Disp. XIII : On War 837 

ward the enemy? Secondly, with respect to their mutual relations: 
how should the king conduct himself toward his soldiers? Thirdly, 
[and again in connexion with their mutual relations,] how should the 
soldiers conduct themselves toward their kings? Fourthly, how should 
they conduct themselves toward other persons, for example, those per- 
sons in whose houses the soldiers are quartered during the march? 

At present, we are dealing in the main with the first question; but 
we shall also treat briefly of the others. 

2. With respect to the fourth relationship, then, we may repeat 

On the fourth rela- briefly the admonition of John the Baptist ( Luke , 
tionship. Chap, iii [, v. 14]): ‘Do violence to no man; [. . .] and 

be content with your pay.’ Hence, none of these soldiers may take 
anything from his hosts, beyond that which has been determined by 
the king ; otherwise, he sins against justice and is bound to make restitu- 
tion. The same is true if he does any other damage to houses, fields, & c. 
To be sure, the leaders [of intermediate rank] and the princes are 
bound, by virtue of their office, to prevent such acts in so far as they 
are able. If they fail to do so, the whole duty of making restitution 
falls upon them, in default of the soldiers. 

Concerning the third head, just as the kings are under an obliga- 
On the third rela- tion to give pay to the soldiers, so the latter are bound 
tionship. to discharge all the duties pertaining to their office. 

Hence, justice requires of them brave conduct, even to such a degree 
that they shall not take to flight, nor desert their stations or fortifica- 
tions; a matter concerning which there are many laws (in Digest, XLIX.. 
xvi). Cajetan, also, should be consulted in his brief treatise on the 
subject ( Opusculum , Bk. IV, last question but one [Bk. Ill, treatise ix: 
De Vinculo Obediential ]) ; for he holds that commanders of forts are 
under an obligation not to surrender through any fear of death or 
starvation, since they have made a contract with the prince not to do 
so, and since they receive their payment because of this contract, whence 
there arises an obligation binding them in justice. 

Finally, with regard to the mutual relationship of the private 
soldiers, we may remark that, apart from the ordinary rules of justice, 
they are especially bound after victory to make a just distribution in 
sharing the booty. What that just distribution may be, however, it is 
not possible for us to determine; for in every kingdom the rules laid 
down by the monarchs or generals should be observed, or, at least, 
those rules which may have been established by usage and custom. 

Only the first head, then, still remains for discussion. 

3. I hold, first that before a war is begun the [attacking] prince 

On the first relation, is bound to call to the attention of the opposing state 
ship The first con- ^ existence of a just cause of war, and to seek ade- 
parts. quate reparation therefor; and if the other state offers 


Luke, iu 


Cajetan 
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Deuteronomy, 

xx. 


such adequate reparation, he is bound to accept it, and desist from 
war; for if he does not do so, the war will be unjust. If, on the 
other hand, the opposing prince refuses to give satisfaction, the first 
prince may begin to make war. 

This conclusion is commonly accepted in its entirety, and the 
it • C mmonl l atter part I s clearly true because, assuming the obsti- 
accepTedlThehtter nacy of the opposing prince or state, and the other 
part of the conciu- conditions specified, there is no [other] point that 

sion is clearly true. ,, r ■ i 

calls lor consideration. 

The first part is derived from Augustine (in Decretum , 

Th fi st rt is '^ t ' C£msa XXI11 ’ T 1 - b can - ^ [ w ^ich is cited from 
provedty citing Augustine, Letters , clxxxix, no. 4, To Boniface ]; Decre- 
authorities and by turn, ibid-., qu. ii, can. ii [cited from Augustine, On 
reasoning. Josue in Questions on the Heptateuch, Bk. VI, qu. 10, 

Migne ed.]). Moreover, this view is accepted by all Doctors: Major 
(on the Sentences, Bk, IV, qu. 20) ; Driedo (De Libertate Christiana, 

Bk. II, chap, vi); Cajetan (on the word helium ) and Sylvester (ibid,, 
qu. iv, concl. 2 [qu. i, concl. 2]). And it would seem that the same 
principle may correctly be inferred from a passage in Deuteronomy 
(Chap, xx [, v. 1]) : ‘If thou go out to war [against thy enemies and see 
horsemen and chariots, and the numbers of the enemy’s army greater 
than thine, thou shalt not fear them : because thy God is with thee]’. 
The reason supporting this part of our conclusion is that any other 
manner of making war would be unjust, and therefore the cause of war 
itself would become unjust. For where a full and sufficient satisfaction 814 
is voluntarily offered, there is no ground for violence; especially not, 
since reason demands that punitive justice be exercised with the least 
possible harm to all, provided, however, that the principle of equality 
be observed. Moreover, one sovereign has no coercive power over 
another sovereign, unless the latter acts unjustly, as is the case when he 
is unwilling to give satisfaction. 

4. But Cajetan limits this conclusion by stipulating the following 
Cajetan ’ s limitation condition: namely, that the satisfaction in question 
of this conclusion, shall b e offered before the actual encounter in war. 

For after the war has commenced, he who brings it to a victorious 
conclusion is not bound to accept such satisfaction; since, in that con- 
flict, he is as a Judge who, once the action has been undertaken, finds 
the cause within his jurisdiction, having acquired the right to proceed 
to the end, so that the vanquished party has only himself to blame, 
in that he did not offer satisfaction at the proper time. 

But, I ask, what does Cajetan mean by ‘actual encounter in war- 
This limitation is ex- fare?’ If he refers to the last actual battle in which 
ammed, . the whole war is to find its conclusion, there is no 
doubt that, if the affair has already been entered into and victory is 
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beginning to favour the side of the just belligerent, the latter is not 
bound, under such circumstances, to accept any reparation short of 
complete victory; for such victory now seems to be in all probability 
close at hand, and, indeed, to treat of peace at that juncture is, to all 
intents and purposes, impossible. 

If, on the other hand, by actual encounter in warfare, Cajetan 
means a war in which several conflicts have occurred, I do not see how 
it may be asserted with any solid assurance that, under these circum- 
stances, [the just belligerent] has the cause under his jurisdiction any 
more than he had before the commencement of the war. For pre- 
viously, he had the same right to begin the war that he now has to 
proceed with it ; and the sole difference is that the injury has grown 
greater, and that consequently an increased right to a greater satisfac- 
tion has arisen. Moreover, the arguments set forth above apply equally 
to both of the situations in question. For the continuance as well as 
the beginning of the war ought to be dictated by necessity. And, in 
addition to all these considerations, there is the fact that, [in the wake 
of both situations,] similar wrongs against the general welfare follow, 
wrongs which should be avoided while preserving intact one’s indivi- 
dual rights. These are preserved when satisfaction is offered, because 
nothing further than this satisfaction can be claimed even when vic- 
tory is achieved, a point which we shall discuss below. 1 In short, the 
right to make war is prejudicial to others, 2 and the punishment in- 
flicted through war is of the severest kind ; therefore, that punishment 
ought to be inflicted as sparingly as is possible. 

5. Therefore, the opinion contrary to Cajetan’s appears to be in 
The [author's] solu- ever y respect nearer the truth, with the sole proviso 
tion, which is abso- that complete satisfaction shall include the following 
luteiy contrary to conc Litions : all property unjustly withheld shall be re- 
n IsmoreMiy ex- stored; secondly, reimbursement must be made for all 
plained. expenses due to injuries inflicted by the enemy, so 

that, once the war has been begun, a claim may justly be made for all 
its costs, to date ; thirdly, something may be demanded as a penalty for 
the injury inflicted, for in war, regard must be had not only for com- 
mutative justice, but also for punitive justice; and finally, a demand 
may justly be made for whatever shall seem necessary to preserve and 
also to guard peace, in the future, since the chief end of war is to 
establish such a future peace. It should also be added that the. state 
of war has its rightful source in justice and that, consequently, if war 
is made contrary to justice, there arises from that fact an obhgation to 
make reparation for this injury. 

1 r Infra, p 840, Sub-section 7 . — Tr ] . , , 

2 [Jus belli odwsurn The expression has a legal connotation, namely, that one man s right mat 
restrict the action of another, and is, therefore, prejudicial to the latter Re\ iser.J 
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6. I hold, secondly, that after war has been begun, and during 

The second conciu- the whole period thereof up to the attainment of vic- 
sion. tory, it is just to visit upon the enemy all losses which 

may seem necessary either for obtaining satisfaction or for securing vic- 
tory, provided that these losses do not involve an intrinsic injury to 
innocent persons, which would be in itself an evil. Of this injury, we 
shall treat below, in the sixth conclusion. The reason in support of this 
conclusion is as follows : if the end is permissible, the necessary means 
to that end are also permissible; and hence it follows that in the whole 
course, or duration, of the war hardly anything done against the enemy 
involves injustice, except the slaying of the innocent. For all other 
damages are usually held to be necessary for attaining the end to which 
the war is directed. 

7. In the third place, I hold that after the winning of victory, a 
Th ir d lu prince is allowed to inflict upon the conquered state 
sion: commonly such losses as are sufficient for a just punishment and 
applicable, and satisfaction, and reimbursement for all losses suffered, 
undoubtedly true. 'pj-jg conclusion is commonly accepted and un- 
doubtedly true, both because the exaction of such penalties is the 
object of war, and also because in a righteous judgment at law this 
same course of conduct is permissible. But it should be observed that 
in computing the sum required for this satisfaction, one should in- 
clude all the losses by the state in question throughout the war, i.e. 
the deaths of men, conflagrations, &c. 

In the first place, however, the additional comment made by 

The first observa- S f Wer ( WOr f helium, }> 9 IO ]) a *d 

tion: An additional by Victoria (above-cited Relectio, no. 20 [De lure 
comment is not im- Belli, no. 51]) is not unacceptable, namely, that mov- 
this observation, by able goods captured, by soldiers during the war are not 
Sylvester and by Vic- t0 b e reckoned by the prince as part of the restitution. 

For this rule has become a part of the ius gentium, 
through common custom. The reason underlying it is that, since the 
soldiers’ lives are exposed to dangers so numerous and so grave, they 
should be allowed something; and the same is true of their prince. 

Secondly, it is necessary to observe with regard both to thi s, and 
The second observa- the previous conclusions, 1 that soldiers are not allowed 
tlon - to seize anything on their own authority, whether after 815 

or even before the victory is won; because they have in themselves no 
power, but possess it solely through their prince, as his agents, so that 
they may not justly take anything without his express or implied 
authorization. 

Thirdly: it follows from this conclusion that, if all the penalties 

1 [ne. the first conclusion, Sub-section 3 of this Section; and the second conclusion, Sub-section 6 
of the same — Tr,] 
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tion, involving a 
twofold corollary 
based upon this 
conclusion, 


just enumerated seem insufficient in view of the gravity of the 
The third observa- wrong, then, after the war has been entirely ended, 
certain guilty individuals among the enemy may also, 
with justice, be put to death; and, although the slay- 
ing of a great multitude would be thus permissible 
only when there was most urgent cause, nevertheless, even such slaugh- 
ter may sometimes be allowed, in order to terrify the rest, as is indicated 
in the following passage from Deuteronomy (Chap, xx [, w. 13-14]): 
‘When the Lord thy God shall deliver the city into thy hands, thou 
shalt slay all that are therein of the male sex, with the edge of the sword, 
excepting women and children,’ &c. And from this passage it follows 
that with much more reason the guilty who have been vanquished 
may be reduced to captivity and all their property seized. 

Fourthly, it is to be noted that one should interpret in accord 
The fourth observa- with this conclusion the civil laws which assert that, 
tion: whereby vari- through the ius Pentium, it has been established that 
this conclusion are all the property of the enemy, both movable and un- 
made clear. movable, passes to the victors. This fact is brought 

out in the Digest (XLIX. xv. 24, 28), the Code (VIII. liii. 36), and the 
Decretum (Pt. I, dist. I, cans, ix and x). The same point is made by 
Ambrose (on Abraham, Bk. I, chap, iii), and by St. Thomas [De Regi- 
mine Principum, Bk. Ill), while Covarruvias (on Sext, rule peccatum, 
Pt. II, § 13 [§ II, nos. 6-7]) discusses the subject at length. More- 
over, similar laws are found in Deuteronomy (Chaps, xi and xx), as 
Abulensis notes thereon [on Deuteronomy, Qu. 3]. But all of these 
passages must be interpreted in conformity with the rule previously 
laid down, namely, that a just equality must be preserved, and regard 
must be had for the future peace; a matter of which we shall treat 
below. For it is necessary to preserve in war the same quality as in a just 
judgment; and in such a judgment, the offender cannot be visited 
with every sort of punishment nor deprived of all his property without 
any restriction, but may be punished only in proportion to his fault. 

8. A doubt, however, arises; for it sometimes happens that among 
Th fi td bt- n t ^ e g 00 ^ 8 °f ^e enemy there are found many of which 
cerning goods which they themselves are not the owners. May these goods, 
did not belong to the then, be seized, if they are necessary for reparation? 

The reply is, that if the property is immovable, [the 
victors] certainly cannot retain it; for those from 
whom it was taken were not the owners ; therefore, the 
victors themselves do not acquire any ownership there- 
in; and consequently, they must restore such goods to 
the true owners. This is the rule laid down in certain laws of the 
Digest (XLIX. xv. 20, § 1, XLI. i. 44). 

However, the civil laws apparently lay down the contrary rule in 


enemy. 


First, a decision is 
given as to immov- 
ables. 
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regard to movable property, as Covarruvias contends at length (on Sext, 
A decision is given, rule peccatum , Pt. II, § l i, nos. 6—7). But, putting 
secondly, as to mov- a side the positive law, if such property has been 
point’of I th* e ia“of acquired through theft, so that the title thereto does 
nature. not vest in those in whose custody that property is 

found, but rather in its former owners, the reason stated above proves 
incontestably that the said property must be restored to those former 
owners. Nevertheless, the victorious soldiers may demand a just reward 
for their labours, and may exact it from the true owners of the property 
in question; or the victorious prince may make the demand, if it so 
happens that he has already recompensed his soldiers. The foregoing 
is, indeed, a provision of the natural law. 

9. But positive laws in favour of those making war against the 
Next a dec'si n is erLerQ ^ es t ^ le state could have granted to the soldiers 
given from the ” 1S themselves the ownership of such property, when it 
standpoint of posi- has been found by those soldiers to be already in the 
A "' jdv '' peaceful possession of the enemy. Accordingly, the 

effect of these laws could have been to deprive the former owners of 
their title to the property, for the benefit of the state, to which such 
a practice may often be advantageous, particularly with respect to mov- 
ables, the true ownership of which it is difficult to ascertain, while 
it is nevertheless desirable that the rights of ownership should in some 
other way be rendered unimpeachable. This is the case especially when 
the property in question comes into the hands of subjects, a practice 
which, according to Covarruvias, was allowed by the laws of Spain. 
For, as a general rule, it would be rather difficult to believe that this 
practice prevailed, since the laws of one country cannot bind [the 
citizens of] other countries, nor deprive aliens of their rights of owner- 
ship. Thus the civil laws seem, in this respect, to have sprung from 
the unjust manner in which wars were at that time carried on. For 
The unjust mode of t ^ ie Romans believed that the wars which they waged 
war employed by the against the enemies of the state were just on both 
ancient Romans. sides j and in fact, they preferred to fight as if upon 
the tacit and mutual understanding that the conqueror should become 
absolute master. Hence, they were accustomed to consider that all 
property of the enemy, whatsoever its origin, passed absolutely to the 
captors ; and that the latter would thus possess this property, whatever 
might be its source. This standpoint is clearly brought out in the 
Digest (XLIX. xv. 5, § 2). Accordingly, they thought it unnecessary 
to restore these goods to the former owners, since the enemies of the 
latter, 1 as soon as they had taken the property, had acquired the title 
to it. Furthermore, arguing conversely, the laws deny this right [of 
postliminium] to pirates and robbers. On this point see the Digest 

1 [Who had subsequently become the enemies of the Romans. — T r.] 
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The second doubt: 
who on the enemy’s 
side are liable to 
punishment? 


(XLIX. xv. 19). Assuming that all this is true, the question of whether 
or not such a practice would imperil the conscience is a matter which 
will be better explained below, in Sub-section 22 [of this Section]. 

10. But another doubt remains, namely: whether it is equally 
allowable to inflict damages of this kind upon all those 
who are numbered among the enemy. In answering 
this question we must note that some of these persons 
are said to be guilty, and others innocent. It is implicit 

in natural law that the innocent include children, women, and all 
unable to bear arms ; by the ins gentium, ambassadors, and among Chris- 
tians, by positive [canon] law ( Decretals , Bk. I, tit. xxxiv, chap, ii), 
religious persons, priests, &c. And Cajetan (on Decretum , Pt, II, causa Cajetan. 
xxni, qu. iv [causa xxiv, qu. iii, can. xxv, word helium]) holds, indeed, 
that this provision of law has been abolished by custom, which 
should be observed. All other persons are considered guilty; for human 
judgment looks upon those able to take up arms as having actually 
done so. Now, the hostile state is composed of both classes of persons, 
and therefore, all these persons are held to be enemies ( Digest , XLIX. 
xv. 24). In this respect, strangers and foreigners, since they form no 
part of the state and therefore are not reckoned among the enemy un- 
less they are allies in the war, differ from the persons above mentioned. 

11. Assuming that the foregoing is true, I hold, fourthly, 1 that 

The fourth if the damages inflicted upon the guilty are sufficient 

conclusion. f or restitution and satisfaction, those damages cannot 

justly be extended to affect the innocent. This fact is self-evident as 
a result of what has already been said, for one may not demand greater 
satisfaction than that which is just. The only question that might 
arise is whether or not victorious soldiers are always bound to observe 
this order in their procedure, taking vengeance upon the guilty and 
their property rather than upon the innocent. The reply is briefly 
that, other things being equal, and within the limits of the same class 
of property, they are so bound. For the principle of equity clearly 
imposes this rule, a fact which will become more evident from what follows . 

12. Fifthly, I hold that if such a course of action is essential to 

The fifth conclusion complete satisfaction, it is permissible to deprive the 
and the reason un- innocent of their goods, even of their liberty. J.ne 
denying it. reason is that the innocent form a portion of one 

whole and unjust state; and on account of the crime of the whole, this 

part may be punished even though it does not of itself 

The confirmation. ^ the fadt . 

This argument is confirmed as follows: first, it is on this very 
ground that the children of the Saracens are made slaves by the 

1 [The Latin reads' hoc posito n Dico quarto ; i.e the new section actually begins after the phrase 
‘Assuming that the foregoing is true Tr ] 
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Christians ; secondly, a son is sometimes punished for a crime committed 
by his father, as we have said in the treatise on faith, in dealing with 
heresy (Disp. XXII, sect, v, and Disp. XXIV, sect, hi, no. 3). 1 In this 
connexion, the canon law (Sext, Bk. V, De Regulis Iuris, rule 23) states 
that, £ No one is punished save for guilt or for a just cause’ 2 ; from which 
The opinion of Syl- one infers the falsity of the opinion expressed by 
vester is expounded. Sylvester (word helium , Pt. I, qu. 10 [qu. 1 1]) that, after 
victory is attained, the property of the innocent must be restored to 
them ; unless he is speaking of cases in which property has evidently been 
seized in excess of the amount required for satisfaction, for in that case, 
if anything is to be restored, reason demands that a beginning be made 
with what was taken from the innocent; but if the property seized does 
not exceed the required amount, then, just as it was permissible to take 
such property, so also it is permissible to retain it, as Victoria has noted 
[Relectio, De lure Belli , no. 40]. 

13. In this connexion, however, some [special circumstances] exist- 
The first observa- mg among Christians must be noted. First: by the 
tlon - ius gentium the custom has been introduced among 

Christians that prisoners of war are not to be made slaves by mancipium , 
although they may justly be detained until they are sufficiently 
punished or redeemed by a just ransom ; a point which is confirmed 
by a royal decree ([Las Siete Partidas,] Pt. II, tit. xxix, law 1). But 
since this privilege was introduced for the benefit of the faithful, it is 
not always extended to apostates. Therefore, if war be waged against 
those baptized persons who have entirely forsaken the faith, as is the 


case with those who pass over to paganism, such persons may be made 
slaves by mancipiim. This is the custom. For they themselves wholly 
deny Christ, and consequently, they may not reasonably profit by the 
privilege of Christians, However, it has been customary for heretics 
to enjoy this privilege, since in a sense, at least, they confess Christ. 
For [this privilege], inasmuch as it has been introduced by custom, is 
to be interpreted equally in the light of custom. Covarruvias (on Sext, 
xvltpeccatum, § 9, no. 4 [Pt, II, § 10, no. 3]), indeed, quoting Innocent 

The exception made and oth - ers > seems not to have spoken truly with respect 
by Covarruvias con- to wars waged against apostate subjects, in which the 
subjects War against latter, [according to him,] may not be enslaved by 
mancipium, ‘since’, says Covarruvias, ‘it is not properly 
war, but (as it were) an exercise of ordinary jurisdiction’. 

In the war against Granada, however, we see that the contrary 
The point made by procedure was adopted, with the approval of all the 
Covarruvias is re- most learned and conscientious men. Ayala, too, takes 
jected ' this stand ([De lure et Ojficiis Bellicis et Disciplina 


' [Disputations XXII and XXIV are not included m these Selections.— Tr.] 

1 [This quotation, as given by Sudrez, vanes slightly from the text of the canon law — Tr ] 
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Militant Bk. I, chap, ii, no. 15). The argument in favour of such a 
view is that the apostates in question are subjects and that, therefore, 
they may justly be punished. Moreover, if [the practice in question] is 
permissible with respect to foreigners over whom there is less jurisdic- 
tion, why is it not permissible with respect to subjects? Finally, it is 
false to assert that the action described above is not war; for when sub- 
jects are rebels the ordinary mode of procedure is to subdue them anew 
through war. 

14. Secondly, we must note that among Christians the immunity 

The second observa- of ecclesiastical persons and property has also been in- 
tion. troduced, both because of reverence, and because these 

persons or goods seem to form a kind of spiritual realm distinct from 
the temporal state and exempt from temporal jurisdiction. 

817 Furthermore, Sylvester (word helium , at end) adds that all property, 
How far the state- to whomever it may belong, if it is placed within a 
ment added by Syl- church, enjoys this same privilege; for consecrated 
vester is true. places cannot be attacked. But this last statement is 
true only in a general sense. Therefore, if men seek retreat in such 
places solely to protect their own lives, they should enjoy ecclesiastical 
immunity; but if an enemy use a church as a citadel or as a defensive 
camp, that church may be attacked and burned, even if some dis- 
advantages follow therefrom; for such disadvantages would be of an 
incidental nature. However, with respect to other temporal goods, 
there is no fixed rule; although, in such cases, the customary practice 
should be observed. 

15. Sixthly, I hold that innocent persons as such may in nowise 
The sixth condu- be slain, even if the punishment inflicted upon their 
sion: in two parts, state would, otherwise, be deemed inadequate; but in- 
cidentally they may be slain, when such an act is necessary in order to 


secure victory. _ , 

The reason supporting this conclusion is that the slaying of inno- 
, cent persons is intrinsically evil. However, one may 
mg the first part of object that this is true with respect to killing upon 
this conclusion. p r i va te authority and without just cause, but that the 
case in question involves both public authority and a just cause. 
Nevertheless, such a plea must be rejected when the slaughter is not 
necessary for victory (a condition which we have already assumed to 
exist), and when the innocent can be distinguished from the guilty. 

The conclusion is confirmed by the difference existing between 
The first confirma- life and other possessions For the latter fall under 
tion. human dominion; and the state as a whole has a 

higher right to them than single individuals; hence, inditiduals may 
be deprived of such property because of the guilt of the whole realm. 
But life does not fall under human dominion, and therefore, no one 
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may be deprived, of his life save by reason of his own guilt. For this 
reason, undoubtedly, a son is never killed on account of the sin of his 
father ; which is in accordance with the passage in Deuteronomy (Chap, 
xxiv [, v. 16]), and Exodus (Chap, xxiii [, v. 7]), ‘Do not put to death the 
The second innocent.’ [Another] confirmatory argument is that, 

confirmation. if the innocent were able to defend themselves, they 
would act justly in so doing; hence, an attack upon them is unjust. 
The third confirms- There is a final confirmation of the same conclusion 
tlon - in the act of Ambrose, who visited Theodosius with 

a major excommunication because of a like slaying of the innocent; a 
fact which is recorded in the Decretwn (Pt. II, causa xi, qu. iii, can. lxix). 

But one may ask, who actually are the innocent, with respect to 
„„ , . this issue? My reply is that they include not only the 

Who are the inno- J r / . T ; n 

cent, with respect to persons enumerated above, but also those who are able 

the conclusions un- t0 b ear arms, if it is evident that, in other respects, 
der discussion? , , , . . , * . 

they have not shared in the crime nor m the unjust 
war; for the natural law demands that, generally speaking, 1 no one who 
is actually known to be free from guilt, shall be slain. But what shall 
we say, if certain persons are not known to have participated either 
[in the crime or in the unjust war], and if there exists only the presump- 
tion that they were able to bear arms? On this point, I shall speak 
shortly. 

16. However, there is an argument [opposed to the sixth conclu- 
An argument from sion] which runs as follows: In two passages of the 
Scripture against Old Testament (Josue, Chap, vi [, v. 17] and 1 Kings, 
ut» Chap, xv [, v. 3]) the people of God were ordered to 

kill all of the enemy, not excepting the children. Again, according to 
the account in the Book of Judges (Chap, xx), as many as possible of 
the tribe of Benjamin were slain indiscriminately by the Israelites, 
even after victory. 2 In Deuteronomy (Chap, xx [, vv. 16-17]) we rea ^ 
that after a city had been captured authority was given to kill all the 
enemy, including the women and children. 

As to the first two passages cited, the reply must be that only 
The reply to the first God could have given such an order, and accordingly, 
two passages. that this command was a special judgment of God 
designed to terrify the nations in question and caused by their iniquity, 
as may be gathered from Deuteronomy (Chap. ix). 

In the event described in the third passage [, that concerning the 

Tothethirdpassage. of Benjamites,] the children of Israel 

acted wrongfully. On this point, see Abulensis [Tos- 
tado] ([on Judges, ] Chap, xv, qu. xxxvii). 


1 [ per se ; i.e. apart from specific cases in which such slaughter is needful, for incidental reasons — Tr.] 

2 [atm viclonam is a rather obscure expression, but the context appears to favour the translation 
given above. — T r] 
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St. Thomas (I.TI, qu. 105, art. 3, ad 4), explains the fourth pas- 
st Thomas’s reply sa 8 e as meaning that permission was given to kill all 
to the fourth pass- who refused to accept peace ; therefore he would seem 
age- to conclude that this permission applied only to the 

slaughter of the guilty. Nevertheless, the commenta- 
The sense in which tors generally appear to think that it applied to the 
this passage is more slaughter of all adult males who might have been 
commonly taken. ca p a ble of bearing arms,- for the presumption of guilt 
existed with respect to all of them and therefore their destruction was 
lawful, if there was no proof of their innocence, Abulensis adds 
Refutation of the another reason [for the authority to sky, mentioned 
reasongivenbyAbu- in this fourth passage], namely, that [otherwise] the 
thepermisstonmen- enemies in question might renew the warfare against 
turned in Deutm- the Chosen People. But this reason, simply in itself, 
nomy, xx. - g not sufficient; and consequently, Abulensis (above 

cited, Qu. xxxvii) himself later refutes it on the ground that no one may 
be punished for a prospective sin, provided that he is not otherwise deserv- 
ing of death; this refutation being especially applicable because the pre- 
sumption in question does not of itself seem to warrant the slaughter 
of human beings, since in a criminal trial particularly there should be 
sufficient proof, and since, furthermore, he who is not proved guilty is 
presumed to be innocent. Finally, it is practically certain that, among a 
whole multitude, some may be found who neither consented to the 
war nor gave any assistance in it, but who, on the contrary, urged the 
acceptance of peace ; and therefore, all may not be indiscriminately slain. 
These arguments prove beyond a doubt that, after victory has 
been attained, those only who are clearly guilty may 
be slain. As for the law above referred to [see Josue, 
Chap, vi, v. 17; I Kings, Chap, xv, v. 3 and Judges, 
Chap, xx], we may say that this was a positive law 
laid down by a special act of God’s will. 

With regard to the second part of that same law, 1 
indeed, we may even observe that it was given in time 
818 of actual combat and upon an occasion of the kind when, according to the 
customary phrase, a rebellious city is justly handed over to blood and to 
the sword’. For sometimes this is permissible, either on account of the 
enormity of the offence, or for the correction [by example] of othei 
cities; since, to be sure, upon such occasions it is scarcely possible to 
distinguish the innocent from the guilty, except through age and sex. 
Hence, the slaughter of all those whose innocence is not clearly evident 
for reasons of age or sex is, in general, permitted, as long as the actual 
combat continues; but the case will be otherwise after the cessation of 
combat, and the attainment of victory. 

-posteriori veto parte tUuisml legis. This appears to be interpolated m the Latin text -Revises. 
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17. The latter part of the [sixth] conclusion is also commonly- 

accepted, and is clearly true in the case of certain 
means essential to victory, which, however, necessarily 
the [sixth] conciu- involve the death of innocent persons, as in the burn- 
ainn ' ing of cities and the destruction of fortresses. For, 

absolutely speaking, whoever has the right to attain the end sought 
by a war, has the right to use these means to that end. Moreover, in 
such a case, the death of the innocent is not sought for its own sake, 
but is an incidental consequence; hence, it is considered not as volun- 
tarily inflicted but simply as allowed by one who is making use of his 
right in a time of necessity. 

A confirmation of this argument lies in the fact that it would 
a confirmation of impossible, through any other means, to end the 
this argument, from war. In like manner, a pregnant woman may use 
that 'would. 6 other- medicine necessary to preserve her own life, even if 
wise follow, and she knows that such an act will result in the death of 
from an example. 4^ un 4 orn child. From these arguments it is to be 
inferred that, save in time of necessity, the means in question are not 
legitimate. 

18. On the other hand, one may argue, first: that in the case 
Arguments against described, one really co-operates, in a positive sense, 
shrthcondusion fthe * n bringing about the death of an innocent person; 
The first argument, bence, one cannot be excused from sin. 

The second argu- In the second place: it may be alleged that to 
ment. kill an innocent person is as intrinsically evil as to kill 

oneself; and to kill oneself in this manner, even incidentally, 1 is 
evil; as, for example, when soldiers demolish a citadel and a wall, 
although they know with certainty that they will be crushed at the 
moment [when the fortifications fall]. An indication of this fact 
is that Samson, who committed such an act [of self-destruction], is 
exonerated by the Fathers, Augustine {On the City of God, Bk. I, chaps, 
xxi and xxvi), Bernard {De Praecepto et Dispensation [Chap, iii]), 
St. Thomas (II.— II, qu. 64, from no. 5 [art. 5], ad 4) only because he 
acted at the prompting of the Holy Spirit. 

In the third place : evil may not be done that good may ensue. 
The^ourth^ar 6114, Fourthly: [in the parable of our Lord] {Matthew, 
ment. Chap, xiii [, v. 29]) it is forbidden to pull up the tares 

lest the wheat should be pulled up with them. 

The fifth argument. Fifthly: the innocent persons in question would be 
justified in defending themselves if they were able to 
do so; hence the aggression against them is unjust. 2 

Sixthly: the [last] argument mentioned in favour of the sixth 

1 [Pet acadenSf i.e. incidentally to the attainment of a justifiable end. — T r ] 

2 [According to the pnncipie that war (or combat) cannot be justly waged on both sides.— T r.] 
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conclusion may be reversed to prove the contrary contention; for 

The Sixth argument. ^ mot r h \ r « not allo ty to use a particular medi- 
cine, 11 she knows with certainty that it will cause the 
death of her unborn child, and especially not after the infusion into 
that child of a rational soul. This seems to be the opinion more com- 
monly held by Antoninus ([ Summa Theologica ,] Pt. Ill, tit. vi [tit. 
vn], chap, ii), Sylvester (word medicus, Qu. 4), Navarrus ([Summa,] 
Chap, xxv, no. 62). The reason supporting it is that, if help cannot be 
given to one person without injuring another, it is better to help 
neither person. On this point, see the Decretum (Pt. II, causa xiv, 
can. i [Pt. II, causa xiv, qu. v, can. x]). 

19. The reply to the first of the foregoing arguments is as follows: 
The reply to the first if the matter be viewed from a physical stand- 
of the foregoing point, the victor does not really kill, for he is not the 
arguments. cause of the death in an essential, but merely in an 

incidental sense; and even in the moral order, he is not guilty of 
homicide, because he is exercising his own right, nor is he bound to 
avoid to [his own] great detriment, the resulting harm to his neighbour. 

As for the second argument, I deny that [the act in question] is 
The reply to the intrinsically evil, basing my denial on that same ground, 
second argument, namely, that the person described does not in fact 
kill himself, but merely permits his own death. The question of 
whether or not this may be allowed under such circumstances must be 
considered in the light of the order of charity; that is to say, one must 
consider whether the good at stake in the case is to such an extent the 
common good, 1 that there is an obligation to expose oneself in its 
defence to a peril so great. There are some who think that Samson’s 
action may be excused from this point of view; but such a reason would 
not seem to serve as a sufficient excuse for that action, because, if the 
matter is looked at from a purely human standpoint, the punishment 
of one’s enemies would not seem to be a good so great as to justify 
Samson in killing himself therefor, even though his death would be 
only incidental [to the attainment of his end]. 

With respect to the third argument, it is true that morally evil 
The reply to the deeds may not be performed that good may ensue, 
third argument. but it is permissible to inflict the evils of punishment 
[for that purpose] ; though, [in point of fact,] in the present case, the 
evils in question are not so much brought about [with deliberation], 
as they are allowed to follow [incidentally]. 

As to the fourth argument: in the first place, I deny that the case 
The reply to the [set forth in Matthew , Chap, xiii, on the tares and 
fourth argument, wheat] involved a legitimate necessity [of pulling up the 

1 [The Latin reads, an ibi mteicedat lam lommutie bonum If for lam, we substituted tantum, the 
translation would be. ‘Whether the common good at stake is so great that, &c.’ — Reviser.] 
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tares]. Moreover, there was no power to do so. Again, the pulling 
up of the tares was inexpedient to the end sought by the head of the 
household. 

To the fifth argument, some persons reply that, under such 
The reply to the fifth circumstances, the war may incidentally be just for 
argument, both sides. Excluding cases of ignorance, however, 

this seems impossible. Accordingly, my reply is that the innocent 
persons in question may indeed protect themselves in so far as mere 
self-defence is concerned*, by preventing the burning of the city, for 
■' example, or the destruction of the citadel, &c. For such actions involve 

solely the protection of their own lives, and may lawfully be performed. 

I maintain, however, that they may not adopt an aggressive defence 
(so to speak) combating those who are justly engaged in the war; for, 
in point of fact, such combatants are doing them no injury. But these 
innocent persons may fight against those who are responsible for the 
war, since the latter are truly doing them an injury. 

As for the last argument, the judgment set forth above must be 
The reply to the understood to relate to a situation in which the medi- 
sixth argument. cine j s not indeed absolutely necessary to save the 819 
mother’s life, but is perhaps necessary simply as an aid to her better 
health; for in such a case the life of the child should be given the 
Ambrose. preference. This would seem to be the teaching of Ambrose (on 
Duties , Bk. Ill, chap. ix). That same judgment must also be held to 
refer to medicine administered with the deliberate intention of killing 
the foetus. But otherwise, if a case of necessity coupled with a right 
intention be present, then without doubt it is permissible [to take the 
medicine]. This is clearly true, even apart from the arguments ad- 
duced above; because, if the mother were allowed to die, then, in 
most cases, both she and the child would perish; therefore, it is prefer- 
able, if possible, to save the mother’s life while permitting the child to 
die, rather than to allow the death of both. The matter would, indeed, 
be somewhat doubtful, if it involved a comparison of the mother’s 
physical existence with the spiritual life of the child ; for possibly the 
latter could be baptized [if he were not deprived of physical life]. 
With respect to this question, however, the order of charity mentioned 
above must be observed. 

20. Seventhly, I hold that, in addition to all the losses which 
The seventh conciu- have previously been enumerated and which may be 
smn commonly held, claimed as necessary to satisfaction, a prince who has 
obtained a just victory may do everything with the property of the 
enemy that is essential to the preservation of an undisturbed peace in 
the future, provided that he spare the lives of the enemy. Therefore, 
if it is necessary, he may on this ground seize cities, provinces, &c. 

That is the doctrine supported by all, and the rational basis thereof 
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is derived from the very purpose of an honourable war; since war is 
The rational basis of permissible especially for this reason, namely, as a way 
this conclusion. (so to speak) to an upright peace. 

This reasoning is confirmed by the fact that within the state itself, 
The confirmation. wron gdoing is punished in accordance with what is 
necessary for the public peace with the result that, 
frequently, some person is ordered into exile, or visited with a similar 
punishment, &c . F rom this example, one infers that, if a [precautionary] 
measure of this sort is taken under circumstances such that it may at 
the same time come into the category of a penalty, this step should 
be taken on both of these grounds 1 ; nor is it permissible to multiply 
without cause the harm inflicted upon the enemy. 

21. Finally, I hold that a war will not be unjust, if all the pre- 

The last conclusion : cautions which we have enumerated are observed in 
m two parts. it, and if at the same time the other general conditions 

of justice are fulfilled; and yet, such a war may contain some evil 
element opposed to charity or to some other virtue. The first part of 
this conclusion is sufficiently proved by what has already been said 
(Sect, iv, sub-sect. 8 ). Some examples confirming the second part have 
been mentioned above, examples relating to cases in which a war is under- 
taken in opposition to charity, but not in opposition to justice. Another 
illustration would be a situation in which the conditions above set 
forth are fulfilled, yet the war springs from hatred. 

22. However, some doubts which need elucidation are attached 

The first doubt con- to t ^ s conclusion. The first doubt is as follows : if 
ceming this condu- both sides voluntarily engage in war, without just 
sion ' cause, should that war be considered as opposed to 

charity, or as opposed to justice; and does it give rise to a consequent 
obligation to make restitution? Covarruvias (on Sext, rule peccatum, Pt. 
The affirmative H> § 21 [§ I2 ]) indicates that a war of this kind is con- 
answer of Covarru- trary to justice; for he says that goods captured therein 
Vlas - must be restored, since an unjust war creates no right. 

But, while there is no doubt that in the sight of God such a war 
The author’s solu- is, in its essence, opposed to justice, because of the 
tion of the doubt. homicides — actual or potential — which are involved 
in it, nevertheless, there would seem to be no injustice involved, in so far 
as regards the combatants themselves. 

For injustice is in no wise done to a person who knowingly consents 
[to an action] ; and [, in the situation under discussion,] 
iae hi., son. tWQ s jq eg are voluntarily fighting with each other, 

since, as I assume, the war is waged by mutual agreement, and after 
proclamation. 

1 [i.e the grounds of precaution m the interests of future peace, and punishment for past wrong- 
doing.— T r ] 
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In the second place, for the very reason that the parties in question 
make this agreement, they surrender (as it were) their 
The second reason. QWn an q j 0 } n j n a pact to the effect that the 

victorious party shall acquire the property of the vanquished; and once 
this compact — unjust though it is in the sight of God — has been made, 
the victors become the true owners of such property, since they possess 
it by the will of the former owners. Therefore, [the victors are not 
bound to make restitution for property thus acquired]. 

In the third place, for these same reasons, there exists no obligation 
to make reparation, not, at all events, for the losses 
The third reason, . a jid therefore, the conquerors may also re- 

imburse themselves from the property of the enemy, at least to the 
extent of the expenses which those conquerors have incurred in the war. 

Finally, because of the mutual and voluntary agreement, there 
arises in the case of a private duel which is voluntary 
The fourt reason. Qn s ^q eS} no obligation to make restitution, nor 

any act of injustice. Therefore, . . . 

These arguments, then, would seem to prove that there results 
no obligation of making restitution for losses inflicted — not, at least, in 
a war of the kind in question; but as to other questions of property, 
the case is doubtful. Nevertheless, it is extremely probable that the 
same rule holds with regard to this matter, also; just as a game which 
is in other respects wrong, but in which there is no injustice committed 
among the players, may result in the transference of property from 
one to another without any consequent obligation to make restitu- 
tion. The same may be said of adultery, if a price is given in exchange 
for it; however, we do not deny that the opposite opinion may perhaps 
be correct; and much less do we deny that it is [morally] safe. 

23. A second doubt, according to St. Thomas (II. -II, qu. 40, 

The second doubt: art - 3 )’ * s whether stratagems are permissible in war. 
drawn from St. To this we must briefly reply, in agreement with him, 
I;U ' a,vU " that they are permissible in so far as relates to the 

prudent concealment of one’s plans; but not with respect to the telling 
of lies. Regarding this point, what we have said elsewhere (Disp. 
XIV, sect. iv) 1 on the concealment of one’s religious faith should be 820 
consulted. 

From the foregoing, another doubt is resolved a fortiori, the doubt 
Vlje Bk. VI of the as to whether it is permissible in war to break faith 
Dijensw Fidet, plighted with the enemy. For we must say that, 

c ap *“‘ I . generally speaking, such an act is not permissible, 

since it involves patent injustice; and consequently, if the enemy 
suffers loss for this reason, full reparation should be made. However, 
all this is true only provided that the promise shall have been made 

1 [Not included m these Selections. — Ts. ] 
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The third doubt : 
drawn from the 
same St. Thomas, 
The author treats of 


from the beginning of the war, by a just and mutual agreement (as it 
were) in such a way as to be binding; and it is also necessary that this 
promise shall have remained and persisted in full vigour and force, 
since, if one side has perchance broken faith, the other side will be 
entirely freed from its own obligation. For the equity of law demands 
that this condition be understood to exist. The same holds true if any 
change in circumstances has occurred, such that the promises in ques- 
tion cannot be kept without grave loss. In that event, the opposing 
side must be warned that it is not possible to keep the promise made 
to it ; and, after [either side] has issued this declaration, it is freed from 
the pledge. However, such a declaration is seldom to be permitted. 

24. A third doubt, also derived from St. Thomas (II.-II, qu. 40, 
art. 4), turns upon the question: is fighting permissible 
on feast days ? The reply is that such fighting is per- 
missible, in cases of urgent necessity. Cajetan adds 

urc cvuuwi nwva v*. , . , _ .5- 1 , 

this point more fully that, if mass is heard, there is no mortal sin involved 

VwMeetStatu in fi g htin g on feast days, even when there is no neces- 
liehgtoms,] Bk. II, sity for so doing; although such an act may be a 
chap, xxvm, no. 7. 1 ven j a i s i nj because it is characterized by a certain lack 
of proportion, especially if the fighting could be postponed without 
detriment. Sylvester (word helium, Pt. I) extends this permission to 
the season of Lent, relying on the canon law ( Decretum , Pt II, causa 
xxni, qu. viii, can. xv; Decretals, Bk. I, tit. xxxiv, chap, i), but custom 
does not sanction that view, a fact which is noted in the Gloss on the 
passages above cited, 

25. A fourth doubt concerns the question of whether or not a 

The fourth doubt .s Christian prince sins in calling to Ms aid infidel sove- 
resoived by means reigns, or, conversely, m giving them aid in a war 
Of examples. which is otherwise just. We must answer that such 

an action is not m itself a sin, since it is not opposed to any virtue, and 
since examples [of this sort of conduct] are supplied by the Scriptures 
in the case of David (x Kings, Chap, xxviii) and the Machabees (x 
Machabees, Chaps, viii and xi). 

Furthermore, it is permissible in war to employ the aid of wild 
animals; therefore, why not the aid of unbelievers? 
This point is also Conversely, it is permissible to sell arms to unbelievers 
prove y reasoning ^ use in j ust wars; hence it is permissible to aid them. 

Sometimes, however, such a course of action may militate against 
charity, because it involves public scandal, or some peril to believers, 
or even lack of trust in divine aid. In this connexion, an example ma) 
be found in the Old Testament (2 Parahpomenon , Chap. x\i), where 
King Asa is gravely rebuked and is punished for having sought the 
human aid of another and infidel prince, through his want of trust in 

1 [Not included 111 these Selections, — Tr.] 
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divine aid. Abulensis [Tostado] should also be consulted, in this con- 
nexion (on j Kings , Chap, xxviii, qu. 17). 


SECTION VIII 

IS SEDITION INTRINSICALLY EVIL? 

1. Sedition is the term used to designate general warfare carried 
What is sedition? on within a single state, and waged either between two 

parts thereof or between the prince and the state. I 
The first conclusion, hold, first, that sedition involving two factions of the 
state is always an evil on the part of the aggressor, but just on the 
defensive side. The truth of the latter statement is self-evident. The 
truth of the former is proved by the fact that no legitimate authority 
to declare war is discernible in such a situation, for this authority, as 
we have seen (Section II [supra, p. 806]), resides in the sovereign prince. 

The objection will be made that, sometimes, a prince will be able 
The objection to the t0 dele £ ate this authority, if urgent public necessity 
contrary is demands that he do so. In such a case, however, the 

ausweted. prince himself, and not a part of the state, is held to 

be the aggressor ; so that no sedition will exist in the sense in which we 
are using the term. But what if one part of the state actually suffers 
injury from another part, and is unable to secure its right through the 
prince? My reply is that this injured part may do nothing beyond 
that which a private individual may do, as can easily be gathered from 
what we have said above. 1 

2. I hold, secondly, that a war of the state against the prince, 

The second conciu- even a g£ ressive > is not intrinsically evil; but that 

sion, on which see the conditions necessary for a war that is in other re- 
vi^chap tv*"*' Bk ' s P ects j ust must nevertheless be present in order that 
this sort of war may be righteous. This conclusion 
holds true only when the prince is a tyrant, a situation which may occur 
in one of two ways, as Cajetan notes (on II.-II, qu. 64, art. I, ad 3 
[art. 3]). In the first place, the prince may be a tyrant in regard to 
his [assertion of tyrannical] dominion, and power; secondly, he may be 
so merely in regard to his acts of government. 

When the first kind of tyranny occurs, the whole state, or any 
portion thereof, has the right [to revolt] against the prince. Hence, it 
follows that any person whatsoever may avenge himself and the state 
against [such] tyranny. The reason supporting these statements is that 
the tyrant in question is an aggressor, and is waging war unjustly against 
the state and its separate parts, so that, in consequence, all those parts 
have the right of defence. Such is the opinion expressed by Cajetan 

1 [Cf. Section II, sub-section 2, of this Disputation, supra, p. 806, especially the third paragraph.— 
TR.] 2 [Supra, p. 705 — Tr.] 
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( loc . cit ) ; and this conclusion may also be derived from a passage in 
821 St. Thomas’s works (on the Sentences, Bk. II, dist. xliv, qu. 2, art. 2). 

John Huss upheld the same doctrine with respect to the second 
kind of tyrant, and, indeed, with respect to every unjust superior. 

But this teaching was condemned at the Council of Constance Cmmalof 
(Sessions VIII and XV). Consequently, it is most certain that no Constance, 
private person, nor any imperfect power, may justly begin an aggres- 
sive war against this kind of tyrant, and that such a war would be 
sedition in the true sense of the term. 

The proof of these assertions is as follows : the prince in question 
is, we assume, the true sovereign; and inferiors have not the right of 
declaring war, but only that of defending themselves, a right which 
does not apply in connexion with this sort of tyrant ; for the latter does 
not always do wrong to individuals, and in any attack which [these 
individuals] might make, they would be obliged to confine themselves 
to necessary self-defence. The state as a whole, however, may rise in 
revolt against such a tyrant; and this uprising would not be a case of 
sedition in the strict sense, since the word is commonly employed with 
a connotation of evil. The reason for this distinction is that under the 
circumstances described the state, as a whole, is superior to the king, 
for the state, when it granted him his power, is held to have granted it 
upon these conditions : that he should govern in accord with the public 
weal, and not tyrannically; and that, if he did not govern thus, he 
might be deposed from that position of power. 

[In order that such rebellion may justly occur,] however, the 
situation must be one in which it is observed that the king does really 
and manifestly behave in a tyrannical manner ; and the other conditions 
laid down for a just war must concurrently be present. On this point, 
see St. Thomas (. De Regimine Principum, Bk. I, chap. vi). _ St. Thomas. 

3. I hold, thirdly, that a war of the state against a king who is 
The third conciu- tyrannical in neither of these two ways, is sedition in 
sion. the truest sense and intrinsically evil. This is certainly 

true, as is evident from the fact that, in a such a case, both a just cause 
and a [rightful] authority are lacking. From this, conversely, it is also 
evident that the war of a prince against a state subject to himself, may 
be just, from the standpoint of rightful authority, if all the other 
required conditions be present, but that, in the absence ol those 
conditions, that same war is entirely unjust. 

LAST SECTION [SECTION IX] 

IS A PRIVATE WAR, THAT IS TO SAY, A DUEL, INTRINSICALLY 

EVIL? 

i. A private contest of this sort, which in Greek is called fwvo- 
la (single combat), may be entered into, in one of two ways: either 
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suddenly (as it were) and by chance, and viewed in this light, the treat- 
ment of such contests is part of the subject-matter of homicide; or else, 
by the agreement and consent of both parties. In the latter case, if 
certain public conditions are satisfied, the contest is called - a duel 
(, duellum ) ; but if the affair is conducted privately, it is termed a diffi- 
datio 1 or single combat, that is, in our common tongue, 2 a desafto. 

I hold, first: that if a just cause be lacking, a duel is always wicked. 

This is clearly true, since such a contest is a kind of 
The first conclusion. war ^ a nd since it is even possible that in the course of 

that contest the death of a human being may occur. 

Again, a duel may be fought in order to display prowess and 
courage; or in order to win a reputation, as is wont to be the case, from 
time to time, among soldiers during a war. Duels fought for such 
reasons are also evil, because the participants rashly expose themselves 
both to the peril of death and to the peril of killing another. 

This view is confirmed by the fact that a sham battle 3 is a mortal 
sin, if it involves evident danger of death; for those who die therein 
are denied the right of ecclesiastical burial, in accordance with the 
canon law (. Decretals , Bk. V, tit. xm, chap, i); therefore, . , . 

For a like reason, the same opinion should be held with respect to 
duels fought for the sake of revealing some truth or clearing oneself of 
some charge. This is the doctrine laid down by Cajetan (on II. -II, 
qu. 95, art. 8 [, ad 3]), and supported by Decretals (Bk. V, tit. xxxv, 
chap, i), by the Decretum. (Pt. II, causa n, qu. v, can. xxii), by Torque- 
mada thereon, and by Henry of Ghent ( Quodlibeta , IX [V], qu. 32). 
The xeason supporting this view is that such contests are not really 
a means of xevealing truth and innocence, seeing that sometimes an 
innocent man is slam in a duel. Neither, [in situations of this sort,] 
is there sufficient reason to justify killing another; and therefore, there 
is not sufficient reason for making an attack. Furthermore, such conduct 
author contr ar j to the charity due to oneself; for if the 

person who issues the challenge is innocent, he exposes 
himself to the peril of death, and, on the other hand, 
if he is guilty, his sin is far greater in that he attempts 
to clear himself in a superstitious manner. Finally, in 
these contests, God Himself is tempted, since His aid is hoped for, 
through unfitting means. 

2. I hold, secondly: that every private duel, that is, [every contest 
The second conciu- [^ ls sort] that is not characterized by all the con- 
th°ereof nd the pr °° f c ^ t * ons a J ust war > ^ intrinsically evil. This is the 
common opinion of the Summists (on word duellum ). 


See the 

De Irnli- 
!,no. 8[inDs 
et Statu Relt- 
gioms, Tract. Ill, 
Bk. I, chap, hi]. 4 


1 (An impromptu armed combat following a challenge — Tr ] 2 [Vi ilgo , in this case, Spanish.— T r.] 
^ [Bdhcnin everalutm (a warlike exercise). Or Su&rez may have had in mind a tournament, to 
iv Inch his canon law reference applies — T r.] 

4 [This treatise is not included in these Selections. — Tr.] 
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[The first point.] 


Regarding the challenger to a duel, indeed, the truth of such an 
assertion is admitted without any limitation or dis- 
tinction, and may be proved as follows : the lolling of 
any man on mere private authority is intrinsically wicked, except in 
the necessary defence of one’s own person and property; and the chal- 
lenger to a private duel sets out to kill upon his private authority; 
822 therefore, ... 

Secondly, the same proof applies in regard to one who accepts a 
A second point challenge ; for in Ms very acceptance he wills to under- 
take the slaying of that other person who issues the 

challenge. 

This argument is confirmed by the fact that such duels are, in 
Confirmation from general, condemned by the law, as laid down in the 
both forms of law. 1 Code (XI. xliv. 1) ; wMle the Council of Trent (Session 
XXV, De Reformations [, chap, xix]) has also imposed the penalty of 
excommunication, and many other penalties, upon those who fight, 
counsel, participate as spectators, &c., in connexion with these duels. 
In a certain Bull of Pius IV [Contra Pugnantes in Duello, &c., Nov. 
13, 1 564], 2 such excommunication is reserved [for absolution] to the 
Pope, save with respect to the persons of the emperors or kings 
[who are not included in the penalty]. And although these laws 
may seem to refer only to public duels, Gregory XIII [Bull Ad T olkn- 
dum, Dec. 5, 1582] 3 nevertheless extends such duels to include single 
combats between individuals; but he does not reserve [to himself the 
absolution of] the excommunication. 

3. It is to be noted, indeed, that some writers have limited this 

A limitin clause conc ^ us ^ orL with reference to the person who accepts 
which some writers the challenge, if he does so in order to defend his 
impose upon this honour and for the reason that, otherwise (that is, if 
he did not accept the challenge received), he would 


incur disgrace. 

An argument in favour of this stand is based upon analogy: for 
The basis of their a nobleman attacked by another is not bound to flee, 
limitation. but ma y lawfully stand his ground and kill his 

aggressor in self-defence; and this merely to protect the honour 
befitting his rank; therefore, in like manner, 

This is the point of view suggested by Na var rus in one passage of his 
work ( Summa [. Enchiridion swe Manuale Confessanorum ,] Chap, xv, at 
end); although in another Chapter (Chap, xi, no. 39), he expresses a 
different opinion. 

However, the contrary is in every respect true, as is evident from 


Council of 
Trent. 


Bull of Pius IV. 


Gregory XIII. 


[1 e. civil and ecclesiastical — Tr ] 

[Bullanum Romanum VII, p. 85 (Turin, 1862) — Reviser ] 
[Bullarium Romanum VIII, p. 400 (Turin, 1862) — Re\ iser.] 
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the laws above cited, and especially from the Bull of Pius IV, in 
This limiting clause which the following words are to be noted: ‘To allow 
is rejected: first, by [duelling], for whatsoever cause, even for one not 
citmg authorities, disapproved by the [civil] laws, or on whatsoever 
pretext’, &c. T 

The reason, a posteriori, for such a stand is derived from nature; 2 
Furthermore, it is f° r > m the judgment of every prudent person, each 
rejected by reason- of the combatants in the situation described, chooses, 
ing ‘ contrary to right reason, to smite his adversary. 

Furthermore, I maintain that the alleged disgrace is not truly such, 
although the ignorant crowd may judge it to be disgrace. The reason, 
a priori for this same opinion, is clear, to wit : [acceptance of a challenge] 
is not an act of defence but one of aggression, since there is occasion for 
The reply to the defensive acts only when force is repelled by force and 
bases of the asser- since no force has entered into the case in question. 3 
who* offer this ° S6 Therein lies the difference between this case and the 
opinion. analogous one that was adduced. For in the latter 

instance, the nobleman suffers actual violence, and is forced into an 
action which would not otherwise be permissible to him; whereas, in 
the former instance, [as we have said,] there is no use of force. More- 
over, in that [supposedly analogous] situation, a man is provoked to an 
act of simple defence; but in this matter [of the duel], one is provoked 
to an act of aggression, and such a challenge may be refused, for a 
righteous reason. Such is the stand taken by Cajetan (on II.-II, 
qu. 95, art. 8, ad 3) and in his Summa (word duellum), and Armilla 
thereon ([on word duellum,] no. 1). See also Soto ( De Iustitia, Bk. V, 
qu. i, art. . 8, clause quod si hinc), and Abulensis [Tostado] (on 1 Kings, 
Chap, xvii, last qu.). 

4. Secondly, there is an exception to the conclusion in question/ 
A second limiting in the case of an innocent person who is unjustly 
clause - accused and condemned — or who, at least, is going to 

be sentenced to death— if that person is challenged by his accuser to 
a duel, and wishes to substitute the peril of such a contest, for the 
certain death to which he must shortly submit as the result of a judicial 
decision. For, under these circumstances, his agreement to undertake 
the duel would seem to be an act of just [self-]defence. This is the 
opinion held by de Lyra (on 1 Kings, Chap, xvii), Navarrus ([Summa 
or Enchiridion], Chap, xi, no. 39 and Chap, xv, no. 9), and Cajetan (on 
II.-II, qu. 95, art. 8 and [Summa,] on word duellum). 


[The words are not in the Const of Pope Pm? IV (1560), but very similar words are found in the 
Const, of Pope Julius II (Regis pacifist, Feb. 24, 1509). — Reviser ] 

3 [naturahs.— Tr.] 

3 fi e the case in which a given person has been challenged to a duel — Tr 1 
/ [i e the second conclusion: ‘Every private duel that is not in every way characterized by the 
ditions of a just war is intrinsically evil.’ Supra, sub-section 2 of this Section— Tr.] 
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The latter, however, adds a provisional clause to the effect that 

vfsoto this" second this duel shaU be undertaken, not upon one’s own 
Citing dauae authority, but upon that of the prince 

The proof of the second limiting clause is as follows : the accuser 
The proof of the in question attacks an innocent man with the sword 
clause^ a™rawn j ust i ce 5 therefore, self-defence is permissible to that 

from the authorities innocent person ; and consequently, it is also permis- 
cited above. sible for him to avail himself of the means of defence, 

which in the case supposed is none other than the duel. 

This argument is confirmed by the fact that, occasionally, as we 
A confirmation have said above, 1 what is material aggression is formal 

’ defence; so that this fact, too, must be considered, in 

connexion with the situation described. 

5. But this [second] exception is not established to my satisfaction. 
The [second] limit- Moreover, it is rejected by Sylvester (word duellum), 
ing clause is Abulensis [Tostado] [supra), and Antoninus [[Summa 
rejected. Theologica ,] Pt. Ill, tit. iv, § [chap.] iii), with other 

authorities there cited. Soto (Da I-usUtia , Bk. V, qu. 1, art. 8, near 
end) appears to hold the same view. 

If, indeed, we put aside [the cases sanctioned by] the authority of 

First with respect to P™ ce > we ma 7 ar g ue that, in reality, the act in 
[ case's not sanctioned question is not one of defence but one of aggressioa 
by] the authority of p or defence is possible only where force is applied by 
an actual aggressor; and the accuser, m this instance, 
does not resort to force, since he does not compel the other to fight, 
but merely invites him to do so, being an aggressor, strictly speaking, 
only in his false accusation ; whereas calumny is repelled 
*on if-n! not by violence, but by the manifestation of truth, 
qu. 64, art. 3, Moreover, if the latter course of action cannot be 

Uf.uuvL.a j, followed, it is in no wise permissible to resort to 

irregular means which are not truly means. On the contrary, death 
must be patiently endured just as if an innocent person were found 
guilty because of false witnesses. 

This argument is confirmed [, first,] by the fact that, if the accep- 

. . . , tance of a duel under these circumstances had a defen- 

A confirmation de- . _ , , , ,, 1 u 

rived from a three- sive character, then, surely, the challenge also would 

fold absurdity. have the same character, provided no other means [of 
exonerating oneself] were available. For this act [of challenging, on the 
part of the accused], also, would amount to the repelling, by violence, 
of the violence inflicted with the sword of justice. And 
The first absurdity. suc h a challenge [on the part of the accused] 

to a duel [of this sort] would be permissible; a proposition which, 
however, the very authorities cited above deny. [Secondly,] a further 


’ [Cf. Section I, sub-section 6 , of this Disputation ■ 
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consequent [of the assertion which we are rejecting] would be that the 
accused, should he be able to do so, might legitimately 
The second. jqq his accuser in secret, if he hoped thereby to escape 823 

death. This consequent would clearly follow, since in a just defence it is 
allowable to anticipate a future situation. Another [and third] conse- 
quent of the assertion in question would be that one 
The third. could licitly accept the challenge in question in order 

to prevent any other person from depriving him through a judicial 

decision of his reputation or his entire fortune. For not only in defence 
of one’s life, but also in defence .of one’s external possessions, it is per- 
missible to kill another. This consequent is rejected by Cajetan, who 
cajetan's evasion argues as follows : armed defence is permissible only 

[of these argu- when one person makes an armed attack upon another ; 

mentsj . j n a criminal action, however, while the aggressor does 


not attack with his own weapons, still he does attack with the sword of 
the judge ; but this is not true of a civil action, wherein the sole weapon 
employed is an unjust judgment. However, this point is of no signi- 
This evasion is re- ficance; for in the first place, as far as the moral ques- 
i ected< tion is concerned, such a distinction is wholly of a 


material nature, and consequently has no application to upright 
conduct. 


Therefore, other authorities make an assertion which, even if it is 
less probably true, is nevertheless more logical; since 
Among these autho- they admit that the same reasoning holds for both 
Treatise in, Deiusti- sides. 1 his assertion is that, when an innocent per- 
ua Commutatwa, son [ s to be condemned, even if it be [merely] to serious 
and sdnchez, with loss ox reputation or of fortune, he may accept or issue 
others whom he a challenge to a duel. Furthermore, Cajetan even 
n,chap.xxxix, no.8. makes a false assumption; lor it some unarmed person 
should attempt to steal my property, and if I were 
unable to ward off the injury without arms, it would be entirely per- 
missible for me to use weapons for that act of self-defence; and there- 
fore, in like manner, it would be allowable for me to avert by armed 
defence the above-mentioned loss of reputation or property, while 
accepting my calumniator’s challenge to a duel. There are some, how- 
ever, who deny that the cases are similar, on this ground, namely, that 
no one is allowed to expose himself to the peril of death for the sake of 
external possessions. The denial which they rest upon such a basis is 
erroneous. For, indeed, as was pointed out in Sub-section 3 [of this 
Section] the nobleman [in the case supposed] is not bound to flee, 
although, by awaiting the aggressor in order to protect the honour 
befitting his rank, he exposes himself to the danger of death. 

6 . Finally, the defendant who is thus falsely accused may not slay 
his accuser; and therefore, he may not attempt to do so by means of 



86i 


Dis'p. XIII: On War 


a duel. The truth of the consequent is evident ; for it is not per- 
The second and missfble to attempt that which it is not permissible 

principal rejection to do. The truth of the antecedent also becomes clear, 
clause. limiting both from what has been said above, and from the 
following example: if Peter, for instance, knew that 
Paul had given money to another person in order that the latter might 
slay Peter, it would not be permissible for Peter, acting on his own 
authority, to slay Paul, even if he believed that there was no other way 
in which he could escape death at the hands of that third person ; and 
this would be true for no other reason than that Paul would not, in his 
own person, be inflicting violence; therefore, and in like manner, one 
who has been falsely accused before a judge may not for that reason 
slay his accuser. 

In fine, the foregoing is confirmed by the fact that much unjust 
A confirmation. slau gkter would undoubtedly result, to the great 
detriment of the state, from the acceptance of the 
contrary opinion. For any one might easily persuade himself that he 
was being unjustly accused in court and that there remained no other 
means of protecting his life, honour, or property, than that he should 
slay his accuser. It would also follow that, if one person should, out of 
invincible ignorance, accuse another — in good faith, to be sure, but 
nevertheless falsely — the accused could sky that innocent accuser, in 
order to protect his own life or reputation. For even such an accuser 
attacks another person with the sword of the judge, no less than if he 
were making the accusation out of malice; since, m point of fact, he 
also is about to take from that other, through a false accusation, his hfe 
or his good fame. Consequently, although the opinion opposed to 
that which we are defending may seem convincing from a theoretical 
point of view, still, it is by no means admitted in practice. 

7. Cajetan’s statement, indeed, that it is permissible to accept the 
. . challenge in question, at least, with the permission 

4e U hmimg C clause, of the prince, does not seem to be sufficiently sound, 
as qualified by Ca- p or a p r i nce may not justly give such authorization, 
jetan s proviso. s [ nce according to the allegations and the proofs, he is 
certain either that the accused person is innocent or that he is guilty, 
or that neither the one nor the other fact [is manifest]. If the first 


alternative be true, then the sovereign is bound to acquit the accused 
and cannot righteously involve him in the peril of a duel. In the third 
case, exactly the same assertion applies. For the laws and the principle 
of justice demand that when the accuser does not prove his charge, 
the defendant shall be discharged; and in case of doubt, the defendant 
is to be favoured. If, however, the second alternative shall prevail, the 
judge is bound to condemn the accused, according to the ordinary law. 

Moreover, if it be argued that a sovereign prince, out of the 
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plenitude of his power, mayset free even a convicted person, especiallyif - 
Evasion is pre- privately he knows that person to be innocent, we say 
eluded. in rebuttal, not even then may he permit the duel; for 

if the prince has the power to acquit, right reason demands that he 
shall wholly acquit this person and not expose him to the peril of 
a duel. There is the additional consideration that, with respect to the 
accuser, an injustice would be committed. For, even though the prince 
may be able to acquit an innocent person who has been found guilty, 
still he may in no wise punish a guilty person who has not been con- 
victed of guilt ; and the accuser, in his turn, even though he may be in 
fact a calumniator, nevertheless has not been convicted of this offence 
in court; and if, eventually, he is punished, it will at least be through 
a just punishment, and not through a duel. It may be urged that the 824 
contest in question is not a punishment nor a wrong, because, so we 
assume, the duel is voluntarily sought or accepted. I reply, indeed, that 
The reply is over- it is true that on this account no wrong is done to the 
thrown. private person involved ; but a wrong is nevertheless 

done to the state and to good government, whenever, in violation of 
due process of law, any person is exposed to the peril of death without 
sufficient public cause. 

Finally, if it should be contended that in any given situation, the 
The final argument sovereign may allow such a duel in order to avoid 
is refuted, and the a rea ter evils, just as in actual fact prostitutes are 

second conclusion u * j x 

defended as gene- tolerated; even so, he can in no way confer the right 

rally applicable. a nd the power to engage justly in this practice of 
duelling, although he may not have been sinful in permitting it [, in 
a particular instance]. For the innocent or accused person in the case 
has no right, acting for himself and on his own authority, either to slay 
or to attack the other; and consequently, the prince cannot grant such 
power to innocent persons of this sort. The truth of the consequent 
is evident, since the sovereign may not grant that any one shall, with- 
out sin, kill another person, unless the latter has previously been legally 
convicted and condemned, circumstances which do not exist in the 
situation supposed. Therefore, the conclusion propounded above 1 is 
applicable in general without qualification. 

8. Thirdly, I hold that a private armed contest — that is, one 

The third conclu- j?y two or by a few individuals — is not intrinsi- 

sion. commonly held cally wicked, if engaged in by public authority; on 
parts° nS1StmeoftWO t ^ ie contrar y> if i n other respects the contest in ques- 
tion comprehends the conditions of a just war, it may 
be justified, for in that event it has the nature of war — at least, war of 
a limited sort — rather than that of a duel. This is the commonly 
accepted conclusion. 

1 [i e. the second conclusion. See Sub-sections 2 and 4 of this Section. — T r. 
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The prior part of the conclusion is proved, in the first place, as 
The first part is follows: slaying on public authority and for a just 
pro^ cause is not intrinsically evil; hence, it will not be 

evil to resort to the means necessary in order to effect that slaying 
(in which means there is included the [private armed] contest in 
question.) 

This argument is confirmed by the fact that a war in which many 
persons are engaged, and which is characterized by the 
Confirmation . conditions laid down above, may be just; and there- 
fore, the same assertion holds true of a contest carried on among a few 
persons ; for a mere difference in the number of persons involved does 
not affect the righteousness or the justice of a cause. 

Secondly, the argument in question is confirmed as follows : any 
one condemned to capital punishment may legiti- 
Confirmation II. ma tely, on the authorization of the prince, be put to 
death by any private person whatsoever, if it shall prove necessary for 
such an authorization to be given; and under these circumstances, 
the private agent will not be guilty of any sin in such billing, since he 
acts as a minister of justice; therefore, in the case described, the same 
procedure will be permissible. 

9. Now the latter part of [this third] conclusion may be estab- 
The proof of the lished, in the first place, from the [special] use of the 
latter part. word duel ( duellum ). Ordinarily, indeed, the term 

refers to a combat which is entirely private, i.e. undertaken solely upon 
private authority and on account of a private matter. Such a duel, to 
be sure, is intrinsically wicked. But the combat of which we are speak- 
ing, although it may in appearance be private, because it involves only 
a few persons, is nevertheless held to be public in point of fact, for the 
reason that it is undertaken under public authority and for a public 
cause; and therefore, it is not characterized by the intrinsic wickedness 
of the duel, but has, on the contrary, the true character of war. Accord- 
ingly, in order that such a contest may licitly be undertaken, it must 
be clothed with the conditions characterizing a just war; and this may 

come about in either one of two ways. 

First, the whole business of a war may be reduced to an armed 
contest among a few combatants. No doubt exists 
SeKShf. on the question of whether or not such [a cause] is 
duel may be justifi- righteous, provided that, in addition to the tact that 
a ^ e- rhe war is just, precaution is taken by the prince not 

to make victory more doubtful than it would have been in case of 
actual warfare. Cajetan [on II.-II, qu. 9 fo «t- 8 > comment, x], 
indeed, maintains that the prince is not allowed to reduce a war 
to an engagement among a few combatants, unless he is sure that 
he would be defeated in the general war. But the rule already laid 
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down 1 is more widely applicable and contains more truth. For when 
the hope of victory is not diminished and does not become less 
sure because the war has been reduced to a duel, no harm or wrong is 
done to any one, and for the rest, a great deal of slaughter is avoided. 
Accordingly, [the arrangement in question] will be righteous and just. 
However, since this sort of advantageous transformation of the war is 
a rare occurrence, prudence must be used in allowing it. For if the 
prince does perchance allow such [a procedure] rashly and without 
sufficient cause, he will not sin, to be sure, against the justice owed to 
the enemy state, provided that, in other respects, he is waging a just 
war; but he will be sinning against the due rights of his own state, for 
which, by virtue of his office, he is bound to make careful provision and 
take careful thought; and he will also be sinning against those subjects 
whom he exposes to the peril of a duel without reasonable cause. 

In a second way, the contest in question may be righteous. Not 
. because the entire war is (so to speak) virtually con- 
whictTthis kind o” tained therein, but because it is a portion of a war, 
duel may be justi- j us tly undertaken and begun, which it is perhaps 
expedient to carry forward in this fashion to the attain- 
ment of victory, inasmuch as the act of reducing the war to a duel 
deprives the enemy of certain of their bravest soldiers or else dis- 
heartens that enemy, while, on the other hand, one’s own men may be 
heartened; or there may be other, similar reasons, which will possibly 
arise. Thus Navarrus taught ([Summa,] Chap. xv, at end). However, the 
true reason [for the legitimacy of the contest] is that a lawful cause and 
power underly it, in this case. Moreover, if the war as a whole is legiti- 
mate, the same is true of a part thereof; and this armed contest is (as 
it were) a certain portion of the whole, and a portion, so we assume, 
which is necessary or useful to attaining the end of the war in its 825 
entirety; therefore, . . . 

The foregoing argument proves that it is as permissible to pro- 
pose such a contest as it is to accede to the proposal; for if that 
contest is allowable in itself, it will also be allowable to obtain the 
authorization to engage in it, from the possessor of authority. Cajetan 
(word duettum), however, seems to hold an opinion opposed to this 
one regarding the second manner [in which the contests in question 
may be justified]. But Navarrus explains the statement of Cajetan as 
referring to those occasions when the war is confined to a few comba- 
tants, without justice and without cause. 

10. Now it is maintained in opposition to the above conclusion, 

The first objection to first, that whoever offers a challenge to such a duel, 
dusion. egmng COn " provided he is waging a righteous war, consequently 

1 [1 e, the rule that the prince may resort to such a procedure, if the chance of victory is not rendered 
more doubtful thereby. — T r,] 
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invites and incites another to an action which the latter cannot 
without sin accept ; hence the challenger himself sins by the act of 

The second objec- provocation. 

tion - Secondly, he exposes innocent people to the peril of 

death, an act which in its very essence would seem to be evil. 

The third objection. Thirty, he binds himself not to defend his own 
people, 11 they are vanquished by their adversaries or are 
in most evident danger ; yet, to bind oneself thus seems to be opposed to 
natural law, which places us under the obligation of protecting the 
innocent. 

In reply to the first objection, we must say that the prince in 
The reply to the first question provokes not to evil [as such], but to a lesser 
objection. [alternative] evil; for he is directly concerned with 

seeking his own rights ; and he may, on the ground that the other side 
is sinning, and for the purpose of preventing war on a large scale, seek 
to substitute for that war a lesser evil, such as this engagement involving 
peril to only a few persons. 

To the second objection, one may reply that sometimes it is 
The reply to the permissible to endanger the fives of innocent per- 
second objection. sons, for the sake of the common welfare. For in the 
general engagement, also, innocent persons — in much greater number — 
are exposed to the peril of death. In individual cases, however, care 
must be taken that these single combats be entered into only 
with serious reason and that, as far as possible, the peril be diminished. 

To the third objection it may be replied that, just as the 
The reply to the duty of defending the innocent is a precept that 
third objection. binds, not without intermission, but only when it 
can advantageously be carried out; so, conversely, to bind oneself in 
a given situation to refrain from defending the innocent, is not intrinsi- 
cally wicked, and may be allowed when such an obligation is entered 
upon, under circumstances that to the prudent mind may render the 
defence of the innocent impossible for the reason that it would clearly 
involve grave and general disadvantage; these being, indeed, the cir- 
cumstances assumed in the course of our argument. 

We might deal at this point with the penalties inflicted for duelling. 
Vide Suarez, Voi. Be as well as with the punishment of those who encourage 
' Dis p- the practice; matters which are, however, more suit - 
XXXI, n °' ably discussed inconnexion with censures. Here, then, 
seqt iv'no. 48. we may conclude the entire treatise on charity, written 
for the glory of God and of His Virgin Mother. 

PRAISE BE TO GOD 

[This work is not included in these Selections — Tr ] 
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Ferrara and Bologna. 

Consiha (Consihorum seu Responsorum 
Lib FII , Venice, 1597), 497, 509, 
70 6. 

Almain, Jacobus (d. 1515), French theo- 
logian and philosopher. 

De Auctoritate Ecclesiae contra Eh. de Via 
(Paris, 1512), cited as De Potestate 
Ecclesiae, 269. 

Motalia (Pans, 1525), 63, 189, 287. 

On the Sentences (in 3 lib. Sententiarum, 
Pans, 1526), 269, 276, 289 

Alusiodorensis or Antissiodorensis, Guilel- 
mus (William of Auxerre, d. 1230), 
French theologian 

On the Sentences (Summa A urea m IV lib. 
Sententiarum, Pans, 1500), 297, 303, 
3 ° 4 > 305 - 

Ambrose, St. (c. 340-97), BLhop of Milan 
and Doctor of the Church, 677. (Refer- 
ences verified in Migne, Patrologia 
Latina , Tom. XIV-XVII.) 
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Ambrose, St ( continued) 

On Abraham (De Abraham), 841. 

On 1 Corinthians (Commentaria in 2 Epi- 
stoias ad Cormtbios, 490, 761. 

On Duties (De Officns Mmistrorum), 8or, 
803, 833-4, 850. 

Hexaemeron , 4. 

Letters (Eputolae), 185, 687, 746, 772. 

On Luke (Expositio Evangelu Secundum 
Luctm , 761). 

On Paradise (De Paradiso), 179, 194. 

De Poenitentia , 687, 694 

On Romans (Commentaria in Epistolam 
ad Romanos), 189. 

Ancharano, Petrus de ( c . 1330-1416), Italian 
canonist, student of Baldus, taught at 
several Italian universities. 

Concilia sive Iuris Responsa (Venice, 
1585). 477 . 

On Decretals ( In V Decretales Libras 
Facundisstma Commentarti, Bologna, 
1581), 497 . 

Andrea, Giovanni d’ (Joannes Andreas, 

c. 1275-1348), Italian canonist, taught 
at Bologna, Pisa and Padua, 49. 

(References verified in Commentaria in 
Decretales et Sexttrn, Venice, 1581.) 

On Decretals, 489, 493, 509, 517-18, 518, 
5^3. 54U 555> 6o2 > 608, 669. 

On Sext, 498, 636, 

Angelus de Ubaldis or Angelo Baldi (Balde- 
schi, 1325-1407), Perugian jurist, bro- 
ther of Baldus de Ubaldis and Petrus 
de Ubaldis, cited as Angelus. 

On Code, 504 

On Digest (tn I atque II Digesti Vetens 
Partem Commentariae, Venice, 1580), 
88-9. 

On Institutes, 476. 

Angelus de Clavasio (Angelo Carletti di 
Chivasso, 141 1-95), Italian moral theo- 
logian of the order of Friars Minor. 

Summa Angelica (Summa de Gasibus Con- 
scieniiae. Pans, 1519), 265, 267, 268, 
2 77 , 396 , 4 00 > 497 , 498 , 499 , 5 Q 9 > 5 2 3 , 
5 2 8, 555 , 557 , 57 i, 573 , 597 , 600, 623, 
758 , 7 6 3, 783, 789. 

Angest, Jerome (Hieronymus de Hangest, 

d. 1538), French theologian 

Moraha Magna (Lyons, 1541), 63. 

Anselm, St (c 103 3-1 109), Italian eccle- 
siastic, Doctor of the Church, Arch- 
bishop of Canterbury, 687, 694, 761. 


(References verified in J P. Migne, Patro- 
logia Latina, Tom. CL VIII.) 

De Conceptu Virgmali et Originali Pec- 
cato , 65 

Cur Deus Homo, 154, 195. 

De V ohmtate Dei, 64, 65, 196. 

Proslogium, 191, 

Antonias, St. (Antonio di ser Niccolo di 
Pierozzo de Forciglioni, 1389-1459) 
Florentine theologian, Archbishop of 
Florence, papal theologian to the 
Council of Florence. 

Summa Tbeologica , Pt. IV (Verona, 1740), 
16, 59, 90, 145, 186, 401, 402, 423, 
498, 499 (bis), 509 (bis), 534, 555, 

557 ( hts ), 559 , 56 o, 57 1 , 597 , 622, 670, 
760, 763, 777-8, 795, 812, 849, 859. 

Apocalypse, see Bible'. New Testament. 

Aquinas, see Thomas Aquinas, St. 

Aquitanus, Prosper (Prosper of Aquitaine), 
celebrated pious writer of the 5th cen- 
tury, defender of the grace of Christ, 
secretary to St. Leo. 

De Vocations Omnium Gentium (Paris, 
17x1), 672. 

Arag6n, Petrus de (d. 1584), Spanish theo- 
logian. 

On II -II (Commentaria m Secundam 
Secmdae D. Tho , De Fide, Spe et 
Charitate, Venice, 1625), 769. 

Archidi aconus (Guido de Baysio, d. 1313), 
Italian canonist, Archdeacon of Bologna 
hence cited as Archidiaconus, 7 6, 77, 
402, 636 (bis) 

On Decretals (Glossa A urea Super VI 
Decretalium, Lyons, 1571), 606 

On Decretum (Rosarium seu m Decretorum 
V olumen Commentaria , Venice, 1601), 
599 - 

On Sext (Apparatus ad Sex turn, Milan, 
1480), 498, 522, 533. 

Aristotle (384-322 b.c.), Greek philosopher, 
15, 35 . 

(Unless otherwise indicated, references 
have been verified in the Loeb Classi- 
cal Library texts.) 

‘Art’ of Rhetoric, 80 

Letter to Alexander (in Preface to Rhetoric 
to Alexander), 59. 

The Metaphysics, 383. 

Nicomacbean Ethics, 24, 34, 41, 43, 45, 
49 , 5 2 , 54 , 56, 59 (M> 72, 80, 81, 82, 
88, 93, 125, 126, 127, 197, 210, 212, 
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Aristotle ( continued) 

220 (bis), 221, 222, 240, 258, 260, 262, 
288, 292 (bis), 310, 312-13, 343, 345, 
367, 368, 369, 382, 444, 68 s, 817. 
Politics, 48, 54, 59, 86 (bis), 87, 90 (ter), 
93 . 364. 367. 374 . 382. 769. 77 T > 
825 (bis), 826. 

Rhetoric to Alexander, 59, 64, 73, 80, 125. 
De Sophisticis Elenchu (in Opera Omnia, 
Paris, 1848-74), 59. 

Armilla, Aurea, a summary of cases of con- 
science by Bartholomeo Fumo, q.v. 
Augustine (Aurelius Augustinus, 353-430), 
Saint, Doctor of the Church, Bishop 
of Hippo, 148, 1 60, 275, 454. 
(References verified in Migne, Patrologia 
Latina, Tom. XXXII-XLV.) 

On Baptism (De Baptismo), 470. 

De Catechizandis Rudibus, 161, 170. 

On Christian Doctrine (De Doctrine 
Christiana), 245. 

On the City of God (De Civitate Dei), 
24, 29, 49, 92, 116, 158 (bis), 164, 170, 
245, 363 (bis), 371 . 374 . 376 , 70 S. 
708 (bis), 713, 714, 721, 768, 775, 802, 
848. 

Confessions (Confessiones), 42, ill, 120, 

161, 168, 169 

On the Customs of the Catholic Church 
(De Monbus Ecclesiae Cathohcae), 
245 (bis). 

De Diversis Quaestiombus ad Stmplicia- 
num, 23. 

De Diversis Quaestiombus LXXX 1 II, 32, 
157, 165, 167, 245, 258, 443. 

Contra Duas Epistolas P elagianorum , 234. 
Enchiridion, 168 

Contra Epistolam Parmeniam, 687, 698, 
774 - 

On Exodus in Questions on Heptateuch, 

173 

Against Faustus (Contra Faustina Mam - 
chaeum), 70, 71, in, 113, 145, 161, 

162, 166, 167, 169, 179, 193, 199, 299, 
384, 710, 800, 832. 

De Fide et Openbus, 134. 

On Free Will (De Libero Arbitrio), 24, 
96, 108, 109, 1 16, 145, 157, 158, 170, 
173, I7 6 . 19 7. 2I °. 258, 421. 

De Genesi ad Litteram, 23, 371. 

On the Gospel of John (In Joanms 
Evangehum), 40, 173, 278, 384, 677, 
678. 


8/1 

De Gratia Christ} et de Peccato Origmali, 
250, 252. 

De Gratia et Libero Arbitrio, 250, 251, 252. 

On Josue in Questions on Heptateuch, 769, 
824, 838. 

Letters (Epistolae), 320, 486, 562 (bis), 
614 (bis), 687, 698, 757, 758, 7 66, 772, 
S3 8 - 

On Leviticus in Questions on Heptateuch, 
158. 

Against Lying to Consenttus (Contra 
Mendacium ad Conscntium), 320. 

On Lying (De Mendacio), 320, 803. 

De Mirabihbus Sacrae Scripturae (ascribed 
to St. Augustine), 693. 

De Natu-ra Bom, Contra Manichaeos, 378. 

De Natura et Gratia, 119. 

On Numbers in Questions on Heptateuch, 
769. 

De Octo Dulcitii Quaestiombus, 134. 

De Peccatorum Meritis et Remisstone, 193. 

Questions on the Old and New Testamen ts 
(Quaestiones Veteru et Novi Testament 1), 
27 . 783 . 

On Psalms (Enarrationes m Psalmos), 29, 
121, 263, 775, 783 (bis). 

Retractations s, 250, 251 

Against Secundinus the Mamchean (Contra 
Secundinum Mamehaeum), 299 

On the Sermon of Our Lord on the Mount 
(De Sermone Domini in Monte), 4Z, 
185 (bu), 189, 197. 

Sermons (Sermones), 824. 

De Tnnitate, 245, 443. 

On the True Religion (De V era Religione\ 
48, 108, 144, 167, 170, 172, 203, 258 

Sermones Supposititu, De Verbis Domini, 
113,121,189,761. 

Augustinus Triumphus (Trionfo) of Ancona 
(1243-1328), Italian theologian. 

Summa de Potestate Ecclesiastics (Rome, 
1582), 670 

Authentica on the Code, see Corpus luns 
Civihs Novels. 

Ayala, Balthazai (c 1 548—84), Spanish jurist 
and statesman. 

De litre et Officiis Bellicis et Discipline 
Militan (Douai, France, 1582), 844-5. 

Azo, Portius (r 1190-r 1230), Bolognese 
jurist, 555, 571. 

Summa on Code (Ad Smgulas Leges XII 
Librorum Codtcis Iustimanaei Com - 
mentanus. Pans, 1577 ). 5^8, 597 . ^36. 



Index of Authors Cited 


872 

Azor, Juan (1535-1603), Spanish Jesuit and 
theologian, taught at Piacenza, AlcaM 
and Rome. 

Moral Institutes (InsMutionim M or ahum, 
Tom III, Lyons, 1622), 691, 713, 718, 
720, 788, 793. 

Azpilcueta, Martin, see Navarrus. 

Azzio, Tommaso ( jl 1603), Italian jurist. 

De Ludo Scacchorum sive Latrmailarum 
in Iractatus Illustniim, Tom. VII 
(q.v.), 706. 

Baius, Michael (Bajus or de Bay, 1513-89), 
Belgian theologian and philosopher. 

Institut. Relig. Chnstianae Lib. IV, 24.7. 

Balbus, Joannes Franciscus (Jl. 1510), 
Italian jurist, 

De Praescriptionibus in ( Tractatus Illu- 
stnum, Tom. XVII, q.v ), 449, 

Baldeschi or Baldi, surname of Angelis de 
Ubaldis, Baldus de Ubaldis and Petrus 
de Ubaldis, qq.v. 

Baldus de Ubaldis (Baldeschi, 1327-1400), 
Perugian jurist and glossator; taught 
law at Perugia, Padua and Pavia; 
brother of Angelus and Petrus de 
Ubaldis, 459, 497, 548, 623. 

On Code (Super Codice, Lib. VI-IX, 
Lyons, 1545), 462, 472, 476, 477, 542, 
543, 589, 629, 634. 

Concilia. ( Consiltorum sive Responsorum, 
Frankfort, 1589), 503, 513, 51 8, 320 

On Digest ( Comment in Digesto), 452, 
+93, S°S, S°6, 509, 546. 

On Feuds (Super feudis, Lyons, 1542), 
467,518,633. 

On Institutes (Comment, in Institut), 509, 

Baiiez, Domingo (1528-1604), Spanish 
Dominican theologian, follower of St. 
Thomas. 

On II. — II (Scholastics- Commentary, in 
Pnmam Partem et Secundam Secundae 
Sti Thomae , Lyons, 1588), 718, 751. 

Barbatia, Andreas de (Barbazza, 1 399-1479), 
Italian canonist, taught law at the Uni- 
versities of Ferrara and Bologna. 

Repertonum, De Consuetudme (Reperto- 
rium Pnncipahum Emergenttum Quae- 
stionum . , . super Pnma Parte Principal! 
Decretalium, Venice, 1508), 523, 557, 
645. 

Barbosa, Augustinus (1590-1649), Portu- 
guese jurist. 


On Digest in Opera (Lyons, 1672), 269. 

Baronius, Caesar (1538-1607), Italian Car- 
dinal, Superior of the Fathers of 
Oratory, Church historian. 

Annales Ecclesiastici a Christo Nato ad 
Annum 1198 (Rome, 1588-93), 689, 
690 (bis), 694. 

Bartolus of Sassoferrato (1313—56), cele- 
brated Italian junst, 479, 493, 497, 
506 (bis), 567, 574, 670, 671, 706. 

(References verified in Bartoli de Saxo- 
ferrato Super Digesto Veteri, Inforttato, 
Digesto Novo, Codice, Consiha, Tracta- 
tus, Quaestiones, Lyons, 1527,) 

On Code (Super Codice), 397, 398, 
411 (bis), 461, 476, 490, 492, 500, 
524 (bis), 525, 526 (bis), 530, 531 (bis), 
533, 535, 5+6 (bis), 55 1 (bis), 552, 
581 (bis). 

On Digest (Super Digesto), 29, 90, 100, 
356 , 389, 39 °, 475 , 480, 49 °, 492 , 509, 
523, 524, 530, 539, 542, 543, 546 (bis), 
547(^,587,636,805. 

On Digest in Repetition (Super Digesto), 
447, 448 (*»), 451 (bis), 452, 453, 
454 (M, 4 6l > 4 6z > 473 ( bts )> 476, 500, 
505 , 535 , 5 +L 568, 597. 

Tr. De Dotibus (Pnma Super Inforttato), 
623. 

Tr. On the Guelphs and Ghibellines in 
(Consilia, Tractatus, Quaestiones), 227, 
713. 

Basil the Great (c 329-79), Saint, Doctor 
of the Church, Bishop of Caesarea. 

(References verified in Migne, Patrologia 
Graeca, Tom. XXIX-XXXII.) 

On Isaias (Commentaiius in Isaiam), 59, 
60, 81. 

On Proverbs (Ilomthes), 93, 184. 

On Psalms (Homilies), 202. 

Regulae Brevuis Tractatae, 320. 

Regulae Fustus Tractatae, 218 

De Spmtu Sane to, 470. 

Bassohs, Joannes (John Bassal, d. 1347), 
Scotch theologian and philosopher. 

On the Sentences (Commentarta in 4 lib. 
Sente ntiarum, Paris, 1516-17), 293, 
297 

Bayslo, Guido de, see Archidiaconus. 

Beauvais, Vincent de, see Vincent de Beau- 
vais. 

Bede, Venerable (c. 674-735), English his- 
torian and commentator. 
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Bede, Venerable (continued). 

On Luke (In Quatuor Evangeha in Migne, 
Patrologia Latina, Tom. XCII), 693. 

Bellarmine, St. Robert (1542-1621), Italian 
Cardinal, Bishop of Capua, controver- 
sialist. 

De Clericis (De Membrts Ecclenae Mili- 
tantis, Clericis Monachis ei Laicis in 
Opera, Venice, 1721, Tom. II), 344. 

De IustificaUone (De Gratiae Reparatione 
et Statu Iustificationu per Christum in 
Opera, Venice, 1721), 118, 131, 132. 

De Laicis (De Membris Ecclesiae Mili- 
tantis . . . et Laicis in Opera , Venice, 
1721, Tom. II), 800, 805. 

De Potestate Summi Pontijicis in Rebus 
Lemporalibus adversus Guil Barclaium 
(Cologne, 1610), 382, 672, 685, 689. 

De Romano Pontifice in Opera (Venice, 
1721), X2I, 565. 

De Verbo Dei Scripto et Non Scripto in 
Opera (Venice, 1721, Tom I), 469. 

Bernard, St. (1090-1153), of Clairvaux, 
French ecclesiastic 

De Considerations adEugenium in (Migne, 
Patrologia Latina , Tom CLXXXII), 
679. 

De Praecepto et Dispensations in (Migne, 
Patrologia Latina, Tom. CLXXXII), 
290, 302, 303, 309, 848 

Bertrandi, Petrus (d. 1349), French theo- 
logian, Cardinal-Bishop, taught civil 
and canon law at Avignon, Mont- 
pellier, Orleans and Paris. 

De Origins et Usu lurisdictionis swe de 
Duabus Potestiatibus (Paris, 1551), 385, 
386, 672. 

Bible • Old Testament - 

Genesis, 30 (bis), 79, 286, 363 (bis), 364, 
366, 371, 376 (bis), 444, 800, 817, 818. 

Exodus , 185, 286, 846 

Leviticus, 824 

Numbers, j 6 (), 818. 

Deuteronomy, 232, 252, 771, 838, 841 (bis), 
846 (ter), 847 

Josue, 846, 847. 

Judges, 71 1 (bis), 846, 847 

2 Kings, 817, 846, 847, 853. 

2 Kings, 670, 818. 

1 P arahpomenon, 801. 

2 P arahpomenon, 853. 

Judith, 71 1. 

Job, 22 (ter), 158, 164, 364 

1569.74 
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Psalms, 27, 38, 42 (bis), 46, 60 (bis), 
64 (ter), 112, 157, 164, 186, 2io, 321, 
364, 444, 677, 687, 741 (ter), 775. 
Proverbs, 22 (bis), 38, 47, 54, 59, 108, 158, 
i6 4> i74» 354> 3% 365-6, 386, 699, 
705. 

Wisdom, 93, 136, 300. 

Ecclesiasticus, 700, 745 

Isatas, ro, 13, 24, 363, 371, 384, 7 66, 801. 

Jeremias, 26. 

Daniel , 384. 

Osee, 286, 299, 363. 

Zacharias, 677, 678. 

1 Machabees, 64, 853. 

2 Machabees, 443 (bis). 

Bible • New Testament: 

Matthew, St., 133, 134, 135 ( quater ), 
196 (bis), 213, 214, 218, 251, 397, 471, 
670, 676, 677 (bis), 6S8 (ter), 692 (bis), 
697, 74°, 74 1 (*w), 74 8 , 749. 75L 7 6 b 
774. 803, 848, 849. 

Mark, St., 133, 252, 471, 740, 761. 

Luke, St., 196, 445, 468, 677 (bis), 678, 

74°, 748, 75°. 757. 7 fi 6, 837. 

John, St., 15, 22, 48, 135 (quinquies), 174, 
*5 2 > 32b 384. 444. 670, 677 (bis), 692, 
742, 749. 7 6 2, 801 
Aits, 137, 174, 446, 468,742. 

Romans, Epistle to the, 14, 22, 23, 26, 40, 

44. 45, 4 s , 73, 93, no, *33, !3 6 , i37> 
175, 178, 183, 185, 188, 189, 194, 
202 (bis), 210, 218, 222, 224 (bu), 273, 
291 (bis), 292 (bis), 332, 378, 379, 386, 

723, 74°, 744, 772, 775, 77 s , s °3 0 >is), 
818 (bis), 819 

1 Corinthians, 9, 158, 167, 250 (bis), 
468 (bis), 490 (ter), 687, 689, 693, 
701 (quater), 742, 754, 761 (bis), 762, 

777, 78o, 785, 787, 79° ( iu ) 

2 Corinthians, 677, 686 (ter), 687, 741, 
74 2 > 744, 748, 762, 785, 788 (bis). 

Galatians, 134, 687 
Ephesians, 366, 783. 

Colossians, 250, 366, 740, 783. 

1 Thessalontans, 353 

2 Thessalomaits, 468. 

2 Timothy, 679, 742 

T itus, 366 (bis), 689, 778, 7S3. 

Hebrews, ill, 364, 801 
James, 363, 372 (bis). 

1 Peter, 252, 471, 706, 778, 783 

1 St. John, 196, 252. 

2 St. John, 689. 
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Bible. New Testament ( continued) 

Apocalypse, The, 687. 

4 Esdras, 443. 

Biel, Gabriel (1425-95), German scholastic, 
taught theology at the University 
of Tubingen, ‘last of the Scholastics’. 

On the Sentences of Peter Lombard (Col- 
lectoriim in IV Lib. Sententiarum, 
Basel, 1508), 26, 52, 63, 69 (bis), i2i, 
126, 189, 197, 275, 289, 401, 619, 
758, 823. 

Supplement to Gabriel Biel on the Sen- 
tences, 310, 487, 557, 627. 

Biesius, Nicolas, of Ghent (1516-72), Bel- 
gian theologian. 

De Repubhca Libri Quatiior (Antwerp, 
1556), 80. 

Boethius, Anicius Manlius Severinus (480- 
525), Roman statesman and philoso- 
pher. 

The Consolation of Philosophy (De C011- 
solatione Philosophiae, Basel, 1570), 145. 

Bolognetti, Alberto, see Albert of Bologna. 

Bonaventure, St. (1221-74), Doctor of the 
Church, Cardinal-Bishop of Albano. 

On the Sentences in ( Opera Omnia, 
Tom. X, Quaracchi, 1882-1902), 63, 
186, 187, 191, Z90, 302. 

Brisson, Barnabd (1531-91), French jurist, 
Counsellor of State to King Henry III. 

De Verborum quae ad his Pertinent Signi- 
Jicatione (Franicfort, 1683), 30, 33. 

Brunus, Conradus ( c 1491-1563), German 
jurist, Canon of Ratisbon, first critic 
of the Centuriators of Magdeburg. 

De Seditionibus in (T rac tains Illustrium, 
Tom. XI), 706, 711, 

Butrio, Antonio de (c. 1338-1408), Italian 
jurist, taught at Ferrara and Bologna. 

De Consuetudine or on Decretals (. luris 
U triusque Monarchae super Lib. 1 Decret. 
Commentan 11m , V emce, 1578), 452,461, 
463, 472, 495, 505, 515, 517-18, 541, 
54 +) 546 , 55 2 . 57 L 5 8l = 6°o, 6oi, 622. 

Caesar, Gams Julius (100-44 B c 0 > Roman 
historian and general. 

Gallic TV ar (De Bello Galhco, Loeb Clas- 
sical Library ed.), 220. 

Cajetan, Cardinal (Thomas de Vio, 1469- 
1 534 )> Italian theologian, philosopher 
and Biblical exegete, 324, 432, 433, 
714, 806. 


On St. Thomas’s Summa Theologica 
(Commentaria in Sit. Th. Aquinatis), 

59 . 9 °. T 44 > I 74 i l86 . r 97 . 2 ° 6 . 2 io, 
217, 218, 219, 293, 297, 305, 311, 312, 
313, 315 (bis), 316, 423, 565, 588, 589, 
606, 607, 672, 706, 741, 760, 769, 776, 
7 77. 7 8 9. 812 ( bis )> 8i 4 822, 853, 

854, 854-5, 856, 857, 858 (Ms), 863. 

(References below were verified in Opus- 
cula Omnia, Venice, 1588): 

De Potestate Papae, 378, 384, 672. 

On Second Corinthians (InEpistolam Secun- 
dum adCorinthiosCommentarius) Summa ■ 
word belltim, 832, 833, 838, 839, 843. 
word duellum, 858 (bis), 864. 
word iiregulantas, 815. 

De Vinculo Obedientiae, 837. 

Calderinus, Joannes (d. 1365), Italian 
canonist. 

On Decretals (Divim ac Hmnani Juris 
Repei torium, Hain, 1474), 597. 

Callistus, Nicephoras, see Nicephoras, Cal- 
listus 

Canisius, Peter (Pieter de Hondt, 1521-97), 
Saint, Dutch Jesuit, and Doctor of the 
Church, lived most of his life in 
Germany. 

Commentanorum de V erbi Dei Gorruptehs 
(Ingolstadt, 1583), 131. 

Cano, Melchior (1509-60), Spanish Bishop 
and theologian, present at the Council 
of Trent 

Relectio' De Poenitentia in (De Sacra- 
mentis in Genere et de Poenitentia , 
Salamanca, 1550), 266. 

Canon Law, see Corpus Inns Canonici. 

Canonists, commentators on the Corpus 
luris Cano met. 

On De Consuetudine, 590. 

On Decretals , 505, 777 

On Sext, 401. 

Cardinal, The, a title used for Cardinal 
Gratian (d. circa 1198), cardinal deacon 
ofSS Cosmas and Damian, glossanst, 

. 54 . I2I > 4 6 3 . 5 ° 5 . 545 . 642, 706 

Cassian, Joannes ( c . 360-r. 435), monk and 
ascetical writer of Southern Gaul, in- 
troduced the rule of Eastern monasti- 
cism into the West. 

Collationes XXIV in ( Collectanea , Ant- 
werp, 1578), 321, 824. 

Cassiodorus, Senator, Flavius Magnus Aure- 
lius ( c . 470 -c. 570), Latin historian, 26. 
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Castaldus, Restaurus (d. 1564), Italian 
civilist. 

De Imperatore in ( Tractatus Illustmm, 
Tom. XVI, q.v.), 706, 719. 

Ca8trensis, Paulus, see Castro, Paul de. 

Castro, Alfonso a (1495-1558), Spanish 
Franciscan theologian, present at the 
Council of Trent. 

(References verifiedin Opera, Paris, 1571.) 

Adversus Omnes Harrises, 321, 713. 

De Iusta Haereticorim Pmitione, 720, 
721, 760, 823. 

De Pote state Legts Poenalis, 16, 63, 90, 
1 16, 125 (bis), 220, 221, 373, 386, 423, 
609. 

Castro, Paul de (d. c. 1438), Italian jurist, 
taught at Sienna, Florence and Padua, 
670. 

On Digest ( Super Codice, Digesto Veteri , 
Infortiato, Digesto Novo, Tom. Ill, 
Lyons, 1527), 482, 636. 

Celsus, Publius Juventius (2nd century), 
Roman jurist, cited in the Digest, 33. 

Cenedo, Peter Jerome (d. 1603), Spanish 
canonist 

Collectanea Juris Canontci (Zaragoza, 
1592), 800 

Chrysippus (280-208 b c.), Stoic philoso- 
pher, 60. 

Chrysostom, St. John ( 1 347-407), Greek 
Doctor of the Church, Bishop of 
Constantinople, pre-eminent for his 
eloquence and exegesis of the Sacred 
Scriptures. 

(References verified in Migne, Patrologia 
Graeca, Tom. XLVII-LXIV.) 

On First Corinthians, 364, 374, 694, 761, 
790. 

On Hebrews, 790. 

On John, 677. 

On Luke, 766 

On Matthew, 10, 757, 761 

To the People, 189, 220. 

On Romans, 189. 

On Second Corinthians , 686. 

Cicero, Maicus Tullius (106-43 b.c ), 
Roman philosopher and orator, 148, 

344, 7H- 

(References verified in Loeb Classical 
Library texts.) 

De Amicitia, 365. 

Brutus, 34. 

On Invention (De Inventione), 210, 367. 
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On Laws (De Legibus), 15, 24, 27, 30, 32, 
40-1, 41, 42, 43, 60, 72, 91, 97, 125 (ter), 
145, 163, 173, 258, 367, 700. 

Letters to bis Friends (Epistulae ad. F anti- 
hares) 700. [711. 

Philippics (Philippicae Orationes ), 173, 

! The Republic (De Re Publico), 185, 220, 
222, 258, 292. 

Cino da Pistoia, see Cynus of Pistoia. 

Claudian (Claudius Claudianus, c, 370- 
c. 404), Latin epic poet. 

The Fourth Consulship of Honorius (. Pane - 
gyricus de Quarto Consulatu Honorn 
Augusti in (Corpus Poetarum Latino- 
rum), 700. 

Clavasio, Angelus de, see Angelus de 
Clavasio. 

Clement of Alexandria (Titus Flavius 
Clemens, d. c. 215), Greek theologian 
and head of the catechetical school of 
Alexandria. 

(References verified in Migne, Patrologia 
Graeca, Tom. VIII, IX.) 

Stromata, 25, 59, 125 

Clement I, Pope, St (d. 100), Constitutions 
(falsely ascribed), Constitutiones Apos- 
tolicae, Migne, Patrologia Graeca, 
Tom I, 789. 

Clement V, Pope (1264-1314), completed 
the medieval Corpus Juris Canomci by 
the Papal decretals known as Constitu- 
tions of Pope Clement ox Liber Septimus 
Decretalium See Corpus Juris Canomci, 

Clichtove, Jodocus (Joducus Clictoveus 
or Clichtovaeus, 1472—1543), Flemish 
theologian, professor at the Sorbonne. 

On Joannes Damascenus’ De Fide Ortho- 
doxa (Ioannis Damasceni Orthodoxae 
Fidei Jodoci Chctovei Ennarratio, Basel, 
1548), 26, 184 

Code, see Corpus Juris Civihs. 

Colossians, see Bible . New Testament. 

Connan, Francois de (1508-51), jurist. 

Commentary on the Civil Lazo (Commen- 
tariorum Juris Civihs, Paris, 1553), 27, 
45, 328, 334 

Conrad, see Koellm, Conrad. 

Constance, Council of, held in years 1414- 
18, in 45 general sessions, devoted itself 
to extinction of so-called Western 
Schism, reformation of ecclesiastical 
government and life, 8cc , vide Mansi, 
Consilta, Tom. XXVII and XXVIII 
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Constance, Council of ( continued) 

(Venice, 1748), 707 (its), 713, 714, 717, 
7 3 3, 855. 

Corduba, F Antonius (ft. 1567), Spanish 
theologian. 

(References verified in Opera , Venice, 


1569.) 

De Conscientia, 189. 

Quaestionarium Theologtcmn, 59, 222, 509, 


Corinthians, see Bible: New Testament. 

Cornells, Petrus Philippus (Corneo or della 
Corgna, 1420-1493), Italian jurist, 
taught at Pavia, 

Consiha (Trine, 1513), 513. 

Corpus Juris Canonist (ed. by Richter- 
Friedberg, Leipzig, 1879-81)' 
Decrettim Gratiam, 32, 33, 40, 39, 74, 
76, 77, 80, 94, 98 (ter), 99, 100, no, 
113, 116, 125, 158, 22a (bis), 263, 

266 (bis), 272, 325, 369, 373, 404, 

43i (bis), 442, 44 6 (bis), 451, 462, 

465 (Its), 473, 486, 524, 529, 530, 531, 
562 (ter), 57 7- 5^, 587, 59°. 6l0 > 

614 (ter), 615 (bis), 619, 670, 675 (bis), 
695, 7 00 ) 7 J 9> 743 (bis), 746 (bis), 
758 (ter), 761, 764, 769, 774, 77 6, 785 
(*«)> 7861 788, 789, 79 0 .792 (Jw). 793 
(ter), 794, 801, 803, 811 (ter), 8x2, 815 
(bis), 816, 832, 834, 838 (bis), 841,846, 
8 49. 8 S3, 856. 

Decretals (Deci stales Gregoru P IX), 15, 
49. 68, 76, 77, 82, 86, 99, 121,265,272, 
(bis), 273, 283, 321, 395, 400, 403, 407, 
408, 409 (ter), 424, 433, 441 (bis), 452, 
4S3. 457. 465, 473 (bis), 476 (bis), 479, 
480 (bis), 487 (bis), 489 (bis), 490, 493, 
501 (septies), 502 (bis), 505 ( septies ), 
5°8, 509, 510 (ter), 511, 512, 515, 516, 
518, 522, 523-4, 528, 5 34, 535, 536 (bis), 
557. 558 (bis), 560, 562, 567, 578, 
579 fits), 5 8 o (bis), 586, 590 (tei), 595, 
597, 59 8 , 599, 6o °, 60 3 (bis), 605, 608, 
613 (bis), 6 14, 615 (bis), 617 (bis), 618, 
620, 623, 627 ( quinquies ), 628, 632, 
635, 638, 642, 673, 674 (ter), 691 (bis), 
743, 744, 745 (bis), 758, 761 (qua ter), 
776 (quater), 777, 785 (tei), 786, 787 
(bis), 790, 791, 792 (bis), 793, 794 (ter), 
795 (bis), 803, 804, 80S (tei), 813 (ter), 
814, 843, 853, 856 (bis). 

Se\t (Liber Sextus Decretahum Bomfacii 
P. Fill), 32, 94, 396 (bis), 397 (bis). 


399 (bis), 401, 403, 405, 444, 452, 497, 
501, 505 (bis), 521 (bis), 549 (bis), 558, 
562, 592, 597, 615, 632, 634 (quater), 
635, 636 (bis), 637 (ter), 639 (bis), 
640 (bis), 641, 642, 675, 680, 690, 693, 
69 5, 7 l8 , 7 2 °, 833, 844- 

Constitutions of Clement or Clementines 
(Constitutiones Clementis Papae V or 
Libn Clementinamm), 272, 273, 401, 
486, 496, 589, 610, 627, 628, 789, 814. 

Extravagantes Ioannis XXII (Extiava- 
gantes turn Viginti Ioannis P. XXII turn 
Communes), 677. 

Extravagantes Communes (Extravagantes 
Decretales), 609, 610, 625, 695. 

See also commentators on various parts 
of the Corpus Inns Canonici. 

Corpus Inns C wilts: 

Institutes of Justinian (lustmtani Insti- 
tutiones, ed. by Krueger and Momm- 
sen, Berlin, 1920), 27, 32, 40, 41, 64, 
77, 93, 94, *22, 258, 266, 275, 325, 
327 (bis), 330, 34 1 , 34 6 , 347, 44 1 , 444, 
451 (bis), 5 1 1, 523, 567, 596, 644. 

Digest of Justinian (lustmtani Digesta, 
ed. by Krueger and Mommsen, Berlin, 
1920), 15, 27, 28, 31 (quinquies), 32, 
33 (ter), 34 (quater), 35, 40, 41, 60 (ter), 
64 (bis), 76 (ter), 77, 79, 86, 87, 90, 
93 (bis), 97 (bis), 99, 1 16, 125, 173, 
209, 218, 222, 256, 257, 2 66 (bis), 270, 
2 75, 3 Z 5, 327 (sex ties), 330, 336, 341, 
34 2 , 353 (bis), 354 (bis), 368 (bis), 

369 (bis), 370, 373 (bis), 377, 384, 387, 
388, 390, 398 (bis), 401, 409, 411, 

441 (bis), 446 (bis), 447, 451, 459, 473, 
480 (ter), 483, 499, 51 1, 521 (bis), 522, 
523 (bis), 527, 528 (bis), 530 (bis), 

534 (bis), 535, 537 (bis), 54° (bis), 

542 (bis), 543, 546 (quinquies), 547 (ter), 
548, 549 (tei), 550 (ter), 551, 553 (bis), 
554, 555, 559 (M, S60 (bis), 562, 580, 
586, 587 (bis), 589, 596, 603, 604 (tei), 
622, 635, 636, 637 (bis), 643 (bis), 743, 
S04, 833, 837, 841 (bis), 842, 842-3, 843 

Code of Justinian ( Codex lustmianus, ed. 
by Krueger, Berlin, 1915), 35, 77, 83, 

39°, 4°3, 473, 474, 475, 47 6 > 477 (M> 
478, 480, 499, 5°°, 5 11 (quater), 526, 
5 3 1 , 534, 539, 54 2 , 543, 546, 562, 586, 
590, 605, 632, 635, 772, 773, 776, 
785 (bis), 786 (bis), 787, 794, 795, 804, 
820, 841, 857. 
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Carpus luns Civilis : (continued) 

Novels (lustimani Novellae, ed. by Schoell 
and Kroll, Berlin, 1912), 94-5, 408, 465. 

Council of 

Africa, 772. 

Agde, 792. 

Carthage, 772, 789. 

Constance, see Constance, Council of. 

Elvira, 772, 773. 

Laodicea, 788. 

Lateran, 494, 696. 

Lyons, 693, 693. 

Macon, 785. 

Nicaea, 801, 802. 

Orleans, 792. 

Toledo, see Toledo, Council of. 

Trent, see Trent, Council of. 

Trullan, 788. 

Covarruvias y Leyva, Diego de (1512-77), 
Spanish canonist, a disciple of Azpil- 
cueta (Doctor Navarrus), present at 
the Council of Trent, 227, 338, 400, 
642, 670. 

(References verified in Opera Omnta, 
Antwerp, 1627.) 

On Constitutions of Clement (Clementines), 
812 (ter), 815, 816. 

On Decretals, 226, 269, 31 1, 423 (bis), 
434 (bis), 474, 555, 598, 618, 619, 8xz. 

On Dei return, 255 

Epitome of Dnietals, De Matrimonio, 706 

Piacticae Quacstiones , 367, 373, 378. 

On Sext, 35, 210, 226, 269, 277, 335, 336, 

344. 356, 367. 39 6 . 397. 449. 672. 7^9. 

783, 805, 820, 823, 829, 841, 842, 844, 

, 8si 

Fartae Resolutiones, 279, 352, 354, 497, 
498, 501 (bis), 567, 621, 623 (bis), 
626, 643, 

Cravetta, Aimone (1504-69), Italian jurist, 
professed law at Turin and Ferrara. 

De Antiquitatibus Temponun in (Fiaita- 
tus Illustnum , Tom. XVII, q v.), 449, 
618. 

Cromer, Martin (1512-89), Polish historian, 
Bishop of Ermland (1579) 

History of Poland. (De Ongme et Rebus 
Gesti< Polononim, Libn XXX, Basel, 
1558), 696 

Cujas, Jacques (Jacobus Cujacius, 1 520-90), 
French jurist, the most celebrated 
jurist and lecturer of lus day, taught 
at Avignon, Pans and Bourges. 
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On Feuds (De Feudts Libri V, Lyons, 
1566), 633. 

Cynus (Cino) of Pistoia (1270-1337), Italian 
jurist and poet, professed law at Peru- 
gia and Florence, 504, 547, 551. 

On Code (In Codicem, Frankfort, 1578), 
476, 541. 

Cyprian, St. (Thascius Caecilius Cyprianus, 
c. 200-58), Bishop of Carthage and 
martyr. 

(References verified in Migne, Patrologia 
Latina, Tom. IV, V.) 

Exhortation to Martyrdom (De Exhorta- 
tione Martyrii), 771 

De Singulantate Cleruorum, 191. 

Cyril, St. (d. 444), Bishop of Alexandria 
and Doctor of the Church. 

(References verified in Migne, Patrologia 
Graeca, Tom. LXVIII-LXXVII.) 

On Isaias (Commentanus in Isaiam Pro- 
phetam), ri. 

On John ( Commentanus in Joannem), 
667 

Against Julian (De Stneera Religione 
Christianorum adversus hbros Athei 
Julumi), 49, 189, 

d’Aillv, Peter, see Ailly, Peter d’. 

Dainascenus, Joannes, see Joannes Damas- 
cenus 

d’Andrea, Giovanni, see Andrea, Gio- 
vanni d’ 

Daniel, see Bible. Old Testament. 

Deck., Filippo (Philippus Decius, 1454- 
1535), Italian jurist, professed law at 
Padua, Pavia, Pisa and Sienna 

On Decretals (In Decretalium Volumen 
Perspicua Commentana, Venice, 1578), 
255, 618, 669 

On Digest (Super Ihgesto, Lyons, 1551), 

54L 54 2 

Decuiones Rotae 

Decretals, see Corpus luris Canonici 

Detretum Graham, see Cot put Iuru Cano- 
nic 1 

Demosthenes (c. 3S2-322 b c.), Greek 

orator 

Against Anstogeiton (Adz-etsus Arhtogi- 
tonem m Loeb Classical Library), 173. 

Deuteronomy, see Bible- Old Testament 

Digest of Justinian, see Corpus luns 
Civ tits 
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Dionysius, the ‘Areopagite’, mentioned in 
Acts, xvii. 34, whose name was attached 
to theological writings of unknown 
origin. 

Concerning Ecclesiastical Hierarchy in 
(Migne, Patrologia Graeca, Tom. Ill, 
IV), 250, 371, 789. 

Doctors, commentators on the civil and 
canon law in general, 181, 199, 265, 
287, 323, 325 . 3 6 7 , 4 °o. 522 . S 2 3 , 530 . 
538 , 539 . 544 . 545 , 549 , 553 , 55 ^, 562, 
567, 577 , 579 , 587, S89, 59 °, 7 *i, 721, 
794 , 8o 5 - 

On Decretals, 396, 627, 636, 681. 

On Decretum, 509 {ter). 

On Sext, 396, 509, 636. 

Domimcus de Sancto Geminiano(j?. 1407), 
Italian canonist, Vicar General of 
Modena, 76, 77. 

On Decretum ( Comment . in Decretum, 
Venice, 1578), 598-9. 

On Sext ( Super VI Decretalium Prima 
et Secunda Partes Lecturae, Venice, 

t 49 I — 3 ), 403, 47 2 , 495 , 497 , 59 8 - 

Summa (Venice, 1578), 557. 

Donatus, Aelius (b. c. 333), Latin gram- 
marian. 

On Terence’s Eunuch {In Terentium 
Commentanum), 33. 

Driedo or Dridoens, Joannes (c. 1480-1535), 
Belgian polemic theologian, wrote trea- 
tises against teachings of Luther 

De Libertate Christiana (Louvain, 1546), 
16, 29, 269, 385, 386, 555, 556, 618, 
778, 838. 

Duns Scotus, Joannes ( c 1270-1308), Eng- 
lish theologian and Scholastic philoso- 
pher, styled Doctor Subtihs, founder 
of the Scotist school ; his great com- 
mentary on the Sentences of Peter 
Lombard is classical. 

On the Sentences {In Quatuor Libros 
Sententianm, Venice, 1597-8), 63 {bis), 
* 53 , T 97 > 275, 289, 290, 293, 301, 
758 

Durandus a Sancto Porciano, Guilelmns 
(St. Pour^ain, Auvergne, d. 1334), 
French philosopher and theologian 

De Legibus (De Jurisdiction e Ecclenastica 
et de Legibus, Pans, 1506), 209. 

On the Sentences ( Commentaria in 4 Lib. 
Sententiarum, Venice, 1571), 63, 197, 
221, 294, 295, 296, 760, 777, 781. 


Ecclesiasticus , see Bible-. Old Testament. 

Eck, Johann (Johannes Eckius, 1486-1543), 
German theologian, chief and ablest 
adversary of Luther. 

Enchiridion Locorum Communium adver- 
sus Lutherum (Lyons, 1572), 800. 

Emilio, Paolo, see Aemilius, Paulus. 

Ephesians, see Bible • New Testament. 

Epiphanius (310-403), monk, Bishop of Sala- 
mis, was engaged in controversy with 
St John Chrysostom on Origenism. 

Pananum sive Arcula adversus 8 o Haereses 
in (Migne, Patrologia Graeca, Tom. 
XLI-XLIII), 199, 208, 678, 824. 

Esdras, see Bible-. New Testament. 

Eusebius Pamphylus (c. 260-341), Bishop 
of Caesarea. 

(References verified in Migne, Patrologia 
Graeca, Tom. XIX-XXIV.) 

Ecclesiastical History (Histona Eccle- 
siastica), 778. 

Demonstrations ( Demonstrationis Evan- 
gelicae Libn X), 802. 

On the Life of Constantine (V ita Con- 
stantim), 77 x. 

Euthymius Zigabenus (Ji. c. 1100), Byzan- 
tine monk, 677. 

Evodius (d. 424), Bishop of Uzalis, friend 
of St. Augustine. 

De Fide in (Migne, Patrologia Latina, 
Tom. XLII), 197. 

Exodus, see Bible-. Old Testament. 

Extravagantes Communes, see Corpus luns 
Canomci. 

Extravagantes Ioannis XXIII, see Corpus 
luns Canomci. 

Felmus (Felino Sandeo, 1444-1503), Bishop 
of Lucca, Italian canonist 

On Code ( Interpretationes Novae), 634 

On Decretals (In Lib Decretalium Com- 
mentaria, Basel, 1567), 79, 100, 101 
(bis), 114, 116, 265, 268, 284, 3x1, 368, 
402, 4x1, 472, 473, 474, 497, 498, 509, 
522, 523 (bis), 527, 557, 577, 578, 
579 (*«), 5 8 2 (bis), 597, 598, 599, 600, 
610, 618, 634, 645, 646, 669, 794 

Feuds , On ( Feudorum Libri cum Fragmentis 
in Corpus Iuris Cwilis, Pt. Ill, Leip- 

. 2%, i8 ^5), 633. 

Ficino, Marsilio (1433-99), canon of Flo- 
rence, Italian philosopher and theo- 
logian (Opera, Basel, 1576), 91. 
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Fisher, John, see Roffensis, Joannes. 

Fontanus, Jacobus (jl. 1530), French legal 
•writer. 

On Sext (Sextus Decretalium Liber Aegidii 
Perrtni opera suae gentanae integritati 
restitutus. ‘Jacobus Fontani cura illus- 
tratus . . Paris, 1561), 493. 

Fortunius, Garzia de Erzilla, Spanish jurist 
of the t6th century. 

On Digest ( Repetitionum seu Commen- 
tariorum in varxa Juris consultorum 
Responsa , Lyons, 1553)) 277. 

De Ultimo Fine U triusque Iuns Canonict 
et Civilis in ( Tractatus lllustrum, 
Tom. I, q.v.), 423. 

Francus de Franchis, Philippus (d. 1471), 
Italian canonist of Perugia, taught at 
Pavia, Imola and Ferrara. 

On Sext (In Sextuin Decretalium Librum 
Commentarit, Basel, 1581), 493. 

Fulgosius, Raphael (1367-1431), Italian 
jurist, present at Council of Con- 
stance. 

On Digest (In Pnmam Pandectarum 
Paitem Commentanum, Lyons, 1554), 
79 - 

Fumo, Bartholomeo (d. 1545), Italian 
ecclesiastic and Inquisitor of the Faith 
at Piacenza, compiler of A urea Armilla , 
a summary of cases on conscience. 

Summa Casuum Conscientia Aurea Armilla 
(Antwerp, 1576), 401, 858. 

Gabriel, see Biel, Gabriel. 

Gabrieli, Antonio (d 1555), Italian canon- 
ist, dean of the Papal Consistory. 

Communes Conclusions! Lib. V II (Frank- 
foit. ! 597 )> 564 , 579 , 5 82 

Gaius (Jl. 138-61), Roman jurist cited in 
Justinian’s Digest See Corpus Inns 
Civilis. 

Institutes (Institutionmn Libn IF), 377. 

Galatians, see Bible\ New Testament. 

Gandavensis, Hcnricus, see Henry of Ghent. 

Garzia, Fortunius, see Fortunius, Garzia de 
Erzilla 

Gelasius I, Pope (d 496), Saint, native of 
Africa, strenuous defender of the Chair 
of Petei, exerted great influence on 
the development of liturgy and dis- 
cipline. 

Letters ( Epistolae in Migne, Patrologia 
Latina, Tom. LIX), 673. 
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Geminianus, see Dominicus de Sancto 
Geminiano. 

Genesis, see Bible • Old Testament. 

Genesius, see Sepulveda, Joannes Genesius. 

Gerson, Joannes (Jean le Charlier de, 1363- 
X429), ‘the Most Christian Doctor’, 
French theologian, took prominent 
part in Council of Constance. 

(References verified in Opera Omnia, 
Antwerp, 1706.) 

Alphabetum Divmi Anions, 190, 287, 487 

De Potestate Ecclesiastxca et Origtne Iuris 
et Legum, 16, 126. 

De Vita Spirituals Ammae, 16, 126, 
190 (bis), 19 1, 204, 208, 225 (bis), Goo. 

Gigas, Hieronymus (d. 1560), Italian jurist. 

On the Crime of Lese-majesty (De Cnmine 
Laesae Majestatis in Tractatus Illu- 
strium, Tom. XI, q.v.), 706, 712. 

Glosses or Glossators, commentators on 
canon and civil law, 538, 367, 597. 

On word antique, 628. 

On Code (Codex lustimam cum Glossa, 
Mainz, 1475), 77, S3, S34, 546 (bis), 
555 , 794 

On the Constitutions of Clement, 255, 497, 
589, 623 

De Consuetudme, 450, 471, 505, 543, 545, 
554 , 5 6 5 > 574 

On Decretals, 76, 77, 86, 221, 265, 269, 
407, 424 (bis), 431, 449, 487 (bis), 

5 or ( b * s )> 5 ° 3 , 5 i 2 » 522, S3 1, S3 4 (Ms), 

579, 587, 61 1 (ter), 614, 627, 636, 669, 
673 , 794 - 

On Decretum, 97, 98, 255, 269, 272, 277, 

373 (hsJ 4 2 4 ( bls )> 5°9 (*«•), S 3 1 , 534 , 
545, 557 (bis), 565, 599, 605, 610, 61 1, 
619, 670, 802. 

On Digest (lustiniam Digestum. Fetus cum 
Glossa, Venice, 1488), 76, 77 (bis), 90, 
226, 256, 265 (bis), 266, 353 (ter), 3S4, 
369, 466, 505, 507, 515 (bis), 537, 54L 
549, 55° (*«■), 587, 610, 644 

On Extravagantes Communes, 622 

On Feuds, 633 

On Institutes, 534, 593, 605. 

On Novels (In Novellas, Mainz, 1477), 
579 , 643. 

On Sext, 472, 493, 509, SIT, 518, 598, 
622, 626, 634, 636, 637, 641 

Gomez, Antonio (Jl second half of 16th 
century), Spanish jurist, wrote a com- 
mentary on law (Lib III in Leges 
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G6mez, Antonio {continued) 

Tmrinas Commentarius) which was 
published by Ferdinand I of Spain at 
Guaterno (Tan rum), 

On the Laws of ‘ Taurum ( Opus super 
Legibus Taurt, Salamanca, 1575), 
79 - 

Gratian (d. c, 1x58), Italian canonist, 
founder of the science of canon law. 

Concordia Discordantium Canonim, cited 
as Decretum, 135, 213 {bis), 214, 221, 
451, 473, 801, 812, See also Corpus 
Inns Caiionici. 

Gregory I, the Great (540-604), Doctor of 
the Church, one of the greatest figures 
in ecclesiastical history. 

(References verified in Migne, Patrologia 
Latina , Tom. LXXV-LXXX.) 

Homilies, In Evangelia, 371, 757. 

Letters ( Epistolae ), 673, 687, 689 (bis), 
690, 693 (bis), 701, 758 (bis), 759 (bis), 
761, 764 (ter), 7 66, 767, 775 (bis), 
776 (bis), 785-6, 790. 

M or alia or Libri she Expontio in Lib . 
B.Job, 363. 

Regulae Pastoralis, 363, 706. 

Gregory VII, Pope (1015-85), introduced 
Church reforms, especially with regard 
to simony. 

Registrum in (Migne, Patrologia Latina, 
Tom CXLVIII), 689 (ter), 690, 695. 

Gregory IX, Pope (d 1241), compiler of 
the Decretals. 

Preface to Decretals, 80, 441. 

Gregory XIII, Pope (1502-85), distin- 
guished for knowledge of civil and 
canon law, reformed the Tulian calen- 
dar. 

Bull: Ad Tollendum (Dec. 5, 1582), 857. 

Gregory Nazianzen (c, 328-r. 389), Greek 
Father of the Church, Bishop of 
Constantinople. 

Orations: De Paschate in (Migne, Patro- 
logia Graeca, Tom. XXXV-XXXVIII), 
164. 

Gregory of Rimini (Gregorius Arimino, 
d 1358), Italian scholastic. 

On the Sentences (In Lib. II Sententiarum , 
Venice, 1503), 63, 70, 189, 245. 

Gutierrez, Joannes (d. 1618), Spanish jurist 
and canonist. 

Practicariim Quaestionum Civilum Lib. F 
(Frankfort, 1607), 623. 


Hales, Alexander, ^Alexander of Hales. 

Hebrews, see Bible-. New Testament. 

Henriquez, Enrique (1536-1608), Portu- 
guese Jesuit and theologian, taught at 
Cordoba and Salamanca, was master 
of Suarez 

De Eucharistia in ( Summa Tbeologiae 
Moralis, Lib. XV, Venice, 1600), 266, 

760. 

Henry of Ghent (Henricus Gandavensis, 
c. 1217-93), £ Doctor Solemn is’, Dutch 
theologian and scholastic philosopher. 

Quodlibeta (Venice, 1613), 36, 63, 856. 

Hilary of Poitiers, St. (d. 368), Gallic 
bishop and exegete, 678. 

Hostiensis, Henricus (Blessed Henry of 
Segusio, d. 1271), Cardinal-bishop of 
Ostia, Italian canonist. 

(References verified in Summa Aurea, 
Lyons, 1556.) 

On Code, 402, 403. 

De Consuetudme, 454, 459, 463, 533, 568, 
590, 627, 628, 644. 

On Decretals, 402, 403, 406, 480, 493, 567, 
590, 609, 619, 636, 644, 669, 815, 823. 

De ludaets, 795. 

De Voto, 777. 

Hugh of St. Victor, St. (Hugo a s. Victore, 
1096-1141), Canon Regular of St. 
Augustine, French philosopher, theo- 
logian, and mystical writer 

De Sacramentis Christianas Fidei in 
(Migne, Patrologia Latina, Tom. 
CLXXV-CLXXVII), 189, 191. 

Innocent I, Pope (d. 418), Bishop of Rome 
(402), contemporary of Augustine and 
Jerome. 

Letters (Epistolae in Migne, Patrologia 
Latina , Tom. XX), 689. 

Innocent III, Pope (Joannes Lotharius, 
1161-1216), considered the most 
learned man and able statesman of 
his age. 

In Decretals in (Migne, Patrologia Latina, 
Tom. CCXVI), 673, 674 (bis), 745, 

761, 785, 808 

Innocent IV, Pope (Siaibaldo de Fiesclu, 
d- X 254 )) Italian canonist, taught canon 
law at Bologna, elected Pope in 1243. 
His Apparatus is considered the best 
commentary on the Decretals of 
Gregory IX. 
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Innocent IV ( continued) 

On Decretals (Apparatus seu Commentana 
in 5 Lib. Decretahum , Paris, 1514), 265, 
403, 406, 409, 423, 523, 546, 554-5, 

574 , 57 s , 597 , 6i 9 , 6z 9 , 669. 

In Sext, 693, 695. 

Institutes, see Corpus Iurts Civtlis. 

Irenaeus, St. (c. 140—202), Greek by birth, 
Christian martyr, Bishop of Lyons. 

Against Heresies ( Adversus Haereses in 
Migne, Patrologia Latina , Tom. VII), 
299. 

Isaias, see Bible : Old Testament. 

Isidore of Seville, St. (c. 560-636), Bishop 
of Seville, Spanish historian and theo- 
logian, took prominent part in Coun- 
cils of Toledo and Seville. 

Etymologies (Etymologiarum sive Originum 
Lib. XX in Opera Omnia, Rome, 1797), 
26, 29, 32, 35, 36, 40, 42, 60, 73, 74, 
75 (*w), 7 8 , 9 ° ( bu )> 9 8 ( bis )> IOO > 

105 (bis), ito (bis), hi, 1x2, 116 (bts), 
117, 1 19 (bis), 120, 125, 145, 148, 185, 
210, 213, 325, 334, 337, 339, 342 (bis), 
345, 346 (bts), 350, 441, 442 (bts), 444, 
445 , -146, 447 ( b “), 44 8 , 45 °, 45 L 453 , 
454 , 479 , 4 8o > 5 * 9 , 5^6, 5 8 7 - 

James, see Bible- New Testament. 

James I (1566-1625), King of England, 
defended theory of royal authority 
which was answered by Suarez in De- 
fenno Fulei Catholicae et Apostohcae. 

Apologia for the Oath of Allegiance, to- 
gether with a Premonition of his Majes- 
ties, to all most Mightie Monarches, 
Kings, fi ee Princes and States of Chris- 
tendoms (London, 1609), 723. 

Jason Mainus (Giasone del Mamo, 1435— 
1519), Italian jurist, professed law at 
Pavia 

On Code (Prtmum super Codice, Lyons, 
1542), 41 1, 492, 535. 

On Digest (Pnma super Digesto Veteri, 
Lyons, 1542), 79, 89, 90, 100, 452, 467, 
492, 505, 509, 515, 523, 535, 542, 597, 
629, 636. 

On Institutes (Additions ad Chtis. Poicii 
in g priores Institutionum Libras , Venice, 
1580), 509, 605. 

Jeremias, see Bible- Old Testament. 

Jerome, St (Sophromus Eusebius Hierony- 
mus, 1 , 340-420), Doctor of the 

1569,7+ 


Church, translated books of the Old 
Testament from Hebrew into Latin. 

(References verified in Migne, Patrologia 
Latina, Tom. XXII-XXX.) 

Against Jovimanus (Adversus Jovinia- 
num), 220. 

Apology against Rufinus (Apologeticum 
adversus Rufinum ), 320. 

On Isaias, 802. 

On Jeremias, 678. 

Letters (Epistolae), 184, 320, 743, 

On Matthew, 761. 

On Titus, 366. 

On Z acharias, 687 

Joannes Damascenus (John Damascene, 
c. 676-754), Doctor of the Church, 
last of the Greek Fathers 

De Fide Orthodoxa Lib. IV (Basel, 1548), 

53 , 59 , l6 4 , i8 4 

Job, see Bible : Old Testament 

John , Saint , see Bible-. New Testament. 

John I, Pope (d. 526). 

Letters (Epistolae cited in Code, I. 1. 8), 

673 - 

Josue, see Bible Old Testament. 

Judrez ,Rodericus, see Suarez, Rodrigo. 

Judges, see Bible- Old Testament. 

Judith, see Bible. Old Testament 

Julianus, Salvius (b. t. a d 100), Roman 
jurist, cited in the Digest. 

Digestorum Librt XC in Lenel, Palin- 
genesia luns Civihs (Vol. I, Leipzig, 
1889), 483, 566. 

Jurists, commentators on the canon and 
civil law 

On Code, 542, 590. 

On Decietals , 1 2 1 , 542. 

On Digest, 183, 452, 509, 590 

Justin Martyr (r. 103-r. 165), Greek apolo- 
gist of Christianity, 49 

Second A pology (Apologia Sccunda pro 
Chnstianis in Opera, Paris, 1742), 
802. 

Justinian I (483-565), Emperor of the 
East Roman law was revised under 
his supervision. See Corpus Iuris 
Civihs. 

Justinian, Code of, see Corpus Ians Ciz-ilis. 

Justinian, Digest of, see Corpus Iurts 
Civilis 

Justinian , Institutes of, see Corpus Iurts 
C tvihs. 

Justinian, Novels of, see Corpus I arts Civihs. 
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Kings, see Bible-. Old Testament. 

Koellin, or Kollin, Conrad (1476-1536), 
German theologian and controver- 
sialist, cited as Conrad. 

On Swnma Theohgica ( Expositio Com- 
mentana %n Pnniam Secundae Angehct 
Doctons, Sti. Th Aqumatis per Conra- 
dwm Koellin, Cologne, 1512), 59, 61, 
90, 186, 210, 277, 328, 352. 

Kromer, Martin, see Cromer, Martin. 

Lactantius, Lucius Caecilius Finnianus (d. 
c. 325), Latin apologist of Christianity. 

Divine Institutes (Epitome Divinarum 
Institutumum Libri VII in Opera 
Omnia, Vienna, 1890), 185, 220, 222, 
258. 

Lapus de Castiglioncho, Jacobus (1300-81), 
Florentine canonist. 

Allegationes Iuris (Venice, 1571), 515. 

Lateran Council, see Council. 

Ledesma, Peter (d. 1616), Spanish theo- 
logian. 

Theologia Moralis (Tournai, 1637), 373, 
423, 434(iu). 

Legnano, Giovanni da (d. 1383), Italian 
canonist. 

On Sext, 472. 

Leo I, the Great, Saint, Pope (d. 461), 
Doctor of the Church. 

(References verified in Migne, Patrologia 
Latina, Tom. LIV-LVI.) 

Letters ( Eptstolae ), 801. 

Sermones, 672. 

Leviticus, see Bible: Old Testament. 

Lombard, Peter (c. iloo-c, 1160), Master 
of the Sentences, Italian theologian, 
Archbishop of Paris. 

Sentences ( Sententiarum Libri IV, Lyons, 
IS93). 64, 196, 320-1. 

L6pez, Gregory (16th century), Spanish 
jurist and commentator on Las Siete 
Partidas. 

On Las Siete Partidas ( Las Siete Partidas 
del Sabio Rey don Alonso nono nueva- 
mente Glosadas por el Licenciado Gre- 
gorio Lopez . . ., Salamanca, 1555-76), 
90, xoo, 443, 479, 481, 509, 529, 535, 
555 > 568, 582, 597, 631, 637. 

Lucan (Marcus Annaeus Lucanus, 39-65), 
Latin epic poet. 

The Civil War in (Loeb Classical Lib- 

rary), 363- 


Lucas of Penna ( Jl . c. 1334), Portuguese 
jurist. 

On Code ( Super Tres Libras Codtcts, X, 

XI, XII', Paris, 1509), 706. 

Luke, Saint, see Bible : New Testament. 

Lyra, Nicolas de (1270-1340), French 
Franciscan exegetical writer. 

On 1 Kings in (Comment aria in Vetero 
Testamento, Basel, 1507), 858. 

Machabees, see Bible: Old Testament. 

Major, Joannes (John Mair, 1 469-1 540), 
Scotch theologian and historian. 

On the Sentences (In Quatuor Magistri 
Sententiarum Disputationes et Deci- 
siones nuper Repositae, Paris, 1509), 
63, 294, 2 95, 672, 741, 742, 746, 747, 
749> 757. 768, 769, 825, 838, 

Mandosius, Quinctilianus, see Lapus de 
Castiglioncho, Jacobus. 

Marcianus, Aelius (3rd century) Roman 
jurist, cited in the Digest of Justinian. 

Institutionim Libri XVI in Lenel, Pahn- 
genesia Inns Civihs, Vol. 1, Leipzig, 
1889), 60, 173. 

Mark, Saint, see Bible . New Testament. 

Marsilio of Padua (Marsiglio Menandrino, 
d. 1328), Italian jurist. 

Defensor Pads, 685, 691. 

Mascardi, Josephus de Sarzana (d. 1588), 
Italian theologian, vicar-general of 
St. Charles Borromeo at Milan. 

De Probatiombics Tom. Ill (Lyons, 1589), 

539. S87. 

Massa (Massanus or Massetanus), Antonio 
(d. 1435), Italian theologian. 

Contra Uszm Duelli in (Tractatus Illustnum, 
Tom. XII, q.v), 719. 

Matienzo, Joannes (16th century), Senator 
of the Chancellery of the Kingdom of 
Peru. 

Recopilacion (Commentaria Ioanms Mati- 
enzo vn Librum Qmntum Recollectionis 
Legum Htspaniae, Madrid, 158 o), 
353 0 >is), 449. 

Matthew, Saint, see Bible: New Testament. 

Matthew Paris (Matthaeus Parisiensis, 
c. 1200-59), famous English chroni- 
cler, monk of St. Albans. 

Htstorta Maior (London, 1640), 691. 

Matthieu, Pierre (Petrus Matthaeus, 1563- 
1621), French poet, historian and ad- 
vocate. 
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Matthieu, Pierre (continued) 

Preface to Constitutions of Clement ( Liber 
Septimus Decretalum . . . collectus et 
elaboratus a Petro Matthaeo ICto m 
Tom. II. Gregorii Papae IX Decretales 
a Petro et Francisco Pithaeo IC., resti- 
tutae et notis illustratae, Paris, 1705), 
615. 

Maximus of Turin (c. 380-z, 465), Italian 
Saint and Bishop, theologian, 185. 

Mazzolini, see Sylvester Prierias. 

Medina, Bartholomew de (1527-81), Spanish 
Dominican theologian, studied theo- 
logy under Victoria (q.v.). 

On St. Thomas’ Summa (Expositio in 
Primam Secundae Ang. Doct. D. Thomae 
Aquinatis, Venice, 1580), 61, 67, 
68 (ter), 11 6, 200, 201, 204, 303, 402, 
434, 600, 602, 623. 

Medina, Joannes (1490-1547), Spanish 
theologian, professed theology for 
twenty years at Alcala. 

Codex de Orahone in (De Poenitentia, 
Restituiione et Cantractibus , Ingolstadt, 
I5 8i )> 63, 241, 246. 

Mendoza, Ferdinand de (b. 1566), Spanish 
jurist 

V etustissimum et Nobiltssimum Concilium 
llliberttanum cum Dtscursibus . . . 
(Lyons, 1665), 774. 

Menochio, Jacopo (Jacobus Menochius, 
1532-1607), Italian jurist, professed 
law at Padua for twenty-three years, 
said to be the founder of case 
law. 

De Arbitrariis Indicium Quaestio mbits et 
Causts (Cologne, 1599), 492. 

Middleton, Richard (Richardus de Media- 
villa, d. c. 1307), English philosopher, 
jurist and theologian. 

On the Sentences (Super IV Lib Senten- 
tiarum, Venice, 1478), 59, 268, 297, 
305, 310, 627, 760. 

Molina, Luis (1535-1600), Spanish Jesuit 
and theologian. 

De Iustitia et lure (Antwerp, 1615), 278, 
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805, 815, 860. 

Molina Baetico, Luis dc (16th century), 
Spanish jurist 

De Hispanorum Pnmogemtorum Origme 
et Natura (Cologne, 1588), 449. 

Mozolini, see Sylvester Prierias. 
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Navarrus (Martin Azpilcueta, 1491-1586), 
Doctor Navarrus, Spanish canonist 
and moral theologian, professed law at 
Salamanca and Coimbra, 501, 670. 

(References verified in Opera Omnia, 
Venice, 1618.) 

De Alienatione Rerum Ecclesiasticarum ac 
De Spoliis Clertcorum, 486, 523, 623, 
626. 

Commentarius in cap. Inter verba, XI, 
qu. 3 (On Decretum, II. xi. iii. 55), 241. 

Commentarius in cap . Fraternitas, XII, 
qu. 2 (On Decretum, II. xii. ii 11), 
61 6. 

Consilia sen Responsa, 265, 269 (bis), 3x1, 
315 (bis), 316 (bis), 487, 488, 493, 496, 
497. 499 U>is), 500, 510, 515, 594, 597, 
610 (bis), 627, 628, 814, 8ig. 

On Decretals, 277, 373, 672. 

Enchiridion sive Manuals , 397, 588, 609, 
610 (bis), 617, 627, 857, 858. 

On Ends (Commentarius de Fmibus 
Humanorum Aetuum ), 90, 94. 

On Extravagantes Communes, 617. 

De Hons Canonicis et Oratione, 24*1. 

De Regulartbus, 610 

Summa, 241, 432, 433 (bis), 567, 783, 849, 
864 

Nazianzen, Gregory of, see Gregory of 
Nazianzen. 

Netter, Thomas, see Waldensis. 

Nicaea, Council of. 

First and Second Councils of Nicaea were 
held in 325 and 787. The First dealt 
with Ananism, the Second with the 
matter of clerical discipline, relics and 
ecclesiastical property, 801, 802. (Re- 
ferences verified in Mansi, Concilia, 
and Hefele-Leclercq, Histoire des Can- 
dles (Paris, 1906).) 

Nicephoras, Callistus (jl 1325), learned 
monk of Constantinople, ecclesiastical 
historian 

Ecclesiasticae Histortae Libn XV II I 
in (Migne, Patrologia Graeca, Tom 
CXLV-CXLVII), 689, 771 (bis), 772. 

Nicholas I, Pope (d. 867). 

Eputolae cited in Decretum, 67 3 (bis), 769. 

Hovels, see Corpus Iuris Civtlis. 

Novocastro, Andreas a (Jl. 1300), German 
scholastic. 

On the Sentences (Commentarius m 1 lib. 
Sententiarum, Paris, 1 5 1 4-) > I 9 °> 28 7 - 
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Numbers, see Bible . Old Testament. 

Nunez do Liao, Duarte (d. 1608), Portu- 
guese historian. 

Prwieira Parte Das Cbronicas Dos Reis de 
Portugal (Lisbon, 1600), 719. 

Obertus de Orto (Oberto dalP Orto, d. 
H 75 )i celebrated Italian jurist, cited 
in the commentaries on the Libri 
Feudorum. 

De Feudts Lib. II, in De Feitdis Lib. V, 
Cujacii, q.v. (Lyons, 1566), 633. 

Occam (Ockam), William of (c 1280- 
c. 1349), English Franciscan, advocate 
of secular absolutism. 

On the Sentences ( Super Quatuor Senten- 
tiarurn Libris, Lyons, 1495), 63, 190, 
204, 287, 288. 

Oldradus de Ponte (d. 1335), Italian civilist, 
670. 

Origen (c 185-253), Greek exegete and 
theologian of Alexandria. 

Homilies, IV, On Judges in ( Opera Omnia, 
Paris, i 733 )i 370 . 

Osee, see Bible-. Old Testament. 

Pacian (d c. 390), Spanish Saint, Bishop of 
Barcelona. 

Paraenesis ad Poenitentum in (Migne, 
Patrologia Latina, Tom. XIII), 694. 

Paez (Pelagius or Pelajo), Alvaro Francisco 
(1290-1352), Spanish Franciscan theo- 
logian, Bishop of Sylves 

De Planctu Ecclesiae (Lyons, 1517), 385, 
670, 777, 823. 

Palu, Pieire de la (Petrus de Palude or 
Paludanus, 1275-1342), French Domi- 
nican theologian, Archbishop, Patri- 
arch of Jerusalem. 

On the Sentences {Commentaries in 4 lib. 
Sententiarum, Paris, 1518), 297, 310, 
401, 402, 557, 584, 627, 760. 

Pamehus, Jacobus (Jac. de Joigny de 
Pamela, 1536-87), Flemish priest, 
edited works of Cyprian, Opera s 
Gypriam (Antwerp, 1568), 771. 

Panormitanus, or Abbas or Siculus (Niccolo 
Tedeschi, 1386-1445), Italian canonist, 
Bishop of Palermo, later Cardinal, 399, 
4° 8 , 411,479,516,536, 539, 645. 

Consiha (Lyons, 1537), 411. 

De Consuetudme (Commentary inPrimum- 
Qmntum Decretalium Libras , Venice, 
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On Decretals (Commentary m Pitmim- 
Quintuni Decretalium Libras, Venice, 
1569), 49, 79, 100, 1 14, 116, 121, 226, 
265 (tei), 384, 389 (bis), 397, 398, 403, 
406, 407, 40S (bis), 409, 423, 474, 475, 
478 (bis), 479, 480, 497, 498, 501, 503, 
509, 517, 518, 537, 578, 580, 582, 587, 

594, 597, 600, 602, 606, 607, 608, 610, 
626, 629, 636 (bis), 66 9, 795, 820. 

On Sext ( Lectura in Sextum, Venice, 
1564), 530. 

Papinian (Aemilius Papmianus, d. 212), 
Roman jurist, cited in the Digest, q.v. 
Definitumim Libn II, 60, 128. 
Parahpomenon, see Bible-. Old Testament. 
Partidas, Las Siete (Las Siete Partidas del 
Sabio Rey Don Alfonso Decvmo, Lyons, 
155 °), 444 , 446, 455 , 479 , SH> 533 , 
534 , S 39 > 555 , 56 °, 5^8, 570, 571, 590, 

595 , 63°, 63 L 632, 637, 77 6 , 8 44 - 

Paulus, Julius (Paul the Jurist, d. c. 235), 
Roman jurist cited m Digest , q.v. 

On the Edict (Ad E dictum Libn 
LXXV 1 II), 387 

Paz, Burgos de (Marcus Salon de Pace, 
ft. 1560), Spanish jurist. 

On the Law of Taurum. (Ad Leges 
Taunnas tnsignes Commentani, Poissy, 

1 567), 481, 5 ° 9 > 529, 536, 53 8 , 5 + 3 , 
568, 585, 621. 

Paz, Cristobal de, Spanish jurist of the late 
1 6th century. 

On Las Siete Partidas, 476-7, 478, 481. 
On law of style (Scholia ad Leges Regias 
Styli, Madiid, 1608), 481, 541 (bis), 543. 
Peter, see Bible-. New Testament 
Peter of Blois (d 1200), French theologian. 

Letteis (Epistolae), 691 
Peter of Ravenna (Petrus Ravennas, b. 
c 1448), Italian jurist, professed law 
at the University of Padua. 
Ennarrationes m Tit De Consuetudme in 
(Fiaitatus Illustnum, Tom, II, q.v,), 
574 , 598 . 

Petrus de Ubaldis (Petrus de Baldeschi, 
d 1407), Perugian civilist, brother of 
Angelus and Baldus de Ubaldis, q v 
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Petrus de Ubaldis ( continued) 

Super Canonica Episcopah et Parochiah 
m ( Tiactatus lllustnum, Torn, XV, 
q.v.), 518 (bis). 

Pezant (Pesantius), Alexander (ft. 1606), 
Italian jurist and theologian. 

On II.-II (Brevia Commentarta et Dis- 
putations, Cologne, 1617), 751. 

Pighius, Albertus (1490-1542), Belgian 
controversialist and mathematician. 

De Visibilia Monanhui in Hterarchiae 
Ecclesiastical Assertio (Cologne, 1558), 
690. 

Pineau, Benedict du (Pinellus), Portuguese 
jurist of uncertain date. 

On Code ( Selectae Iuns Interpretationes, 
Conciliations s et V artae Resolutions, 
Lyons, 1670), 279, 344. 

Pinellus, see Pineau, Benedict du. 

Pius IV, Pope (Giovanni Angelo Medici, 
1499-1565), brought to a conclusion 
the sessions of the Council of Trent 
Bull. Contra Pugnantes in Duello . . . 
(Nov 13, 1564) in (Enchiridion Sym- 
bolotum, Freiburg lm Breisgau, 1908), 
857, 858 

Platina (Saccln), Bartliolomaeus (1421-81), 
Italian historian 

De VitiS Sitnnnorum Ponttfiuim Omnium 
(Cologne, 1600), 689, 690 (bis), 6gi, 

69 5 

Plato (428-347 b c.), Athenian philosopher 
(References verified in Loeb Classical 
Library ) 

Gorgias, 22 
Hippia f, 91 

Laws (De Legihus),ft&, 80,91 (bis), 145, 367. 
Minos, 22, 25, 59, 64, 91 (bis) 

Pbaednn, 39, 41. 

Republic (De Re Pitblua), 91, 292, 367, 
382 (bis). 

The Statesman (Polituus), 382 
Timaeus, 22, 39, 41, 145. 

Plutarch (i. 50-r. 120), Greek philosopher 
and biographer 

(References venfied in Loeb Classical 
Library.) 

P mallei Lives 
Lvcurgus, 220 
Problemata, 91. 

To an Uneducated Rulei (Ad Principem 
ineruditum), 48, 199 

Polydorus Veigilms (1470-1555), Italian 


historian, Archdeacon of Wells, spent 
greater part of his life in England. 

Anglicae Historiae Libri XVI (Basel, 
1534), 696. 

Prosper Aquitanus, see Aquitanus, Prosper. 

Proverbs, see Bible . Old Testament 

Psalms, see Bible : Old Testament. 

Puteo, Paris de (d. 1493), Italian jurist, 
professed law at Naples. 

De Sindicaiu in (Traetus lllustnum, Tom. 
VII, q.v.), 706, 718. 

Quintilian (Marcus Fabius Quintilianus, 
e. 35-f 100), Roman rhetorician. 

Institutes of Oratory (Institutionum Ora- 
toriOTiim Libri XII, Paris, 1542), 33, 
34 - 

Rebuffi, Pierre (Petrus Rebuffus, 14S7- 
1:557), French jurist. 

De Consuetudine, m Repetition. (Commen- 
tana in Constitutiones seu Ordmationes 
Regias, Lyons, 1599), 541. 

Ribera, Franciscus (i 537 ~ 9 I ), Spanish 
Jesuit theologian. 

Commentarn tu 12 Prophetas Mmores 
(Cologne, 1599), 370. 

Richardus de Meduvilla, see Middleton, 
Rich.ud. 

Roclms Curtius (ft. 1470), Italian jurist, 
Senator of Milan, 479, 548. 

De Consuetudine (Ennarra Hones in Capi- 
tulo ‘Cum tanto’ de Consuetudine in 
Tractatus lllustnum, Tom. II, q.v.), 
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566, 567, 574, 577, 578, 579, 580, 581 
(bis), 582, 58 5, 589, 594, 597 (bis), 605, 
61 1, 614, 619, 624, 627, 629, 636, 645 
(bis). 

Roftensis, Joannes (John Fisher, 1459- 
1535), English Ca1dm.1l and Bishop of 
Rochester, canonized in 1935. 

.Jsieitionis Lutberanae Confutationum 
(Cologne, 1525), 803 

Romans, see Bible New Testament. 

Rosatc, Albenco de (or Roxuiti, d 1354), 
celebrated Italian juri=t, wrote com- 
mentaries on the Pandects, the Code 
and the Seat. 
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Rosate, Alberico de (continued) 

De Statutis in T racHtus lUustnum (q.v,), 
582, 

Rosella, Summit, see Trovamala, Baptist a. 

Rosellis (Antonius de Rosellis de Aretio, 
c. 14.00-66), Italian jurist, professor 
of law at Bologna and Sienna. 

Wordfurtum in (Tr. De Potestate I super a- 
totis ac Papae, Venice, 1487), 783 (bis). 

Rota, Decisions of the , see Decisiones 

Rotae. 

Rufinus Aquileiensis (c. 345-c. 410), native 
of Aquileiense (Zabern, Alsace), pres- 
byter, monk and hermit, translated 
Eusebius’s Ecclesiastical History into 
Latin to which he added two books: 
Htstoria Monachorusn, Ecclesiastical 
History, 771, 772. 

Salazar, Peter de (Jl. 1612), Spanish theo- 
logian. 

De Consuetudine (De Vsu et Consuetudine 
Tractatus , Frankfort, 1600), 535. 

Saliceto, Bartholomaeus a (d. 1412), Italian 
jurist, professed civil law at Bologna, 
Padua and Ferrara, styled ‘Monarcha 
Inns', for his exceptional knowledge of 
law. 

On Code (In IX Libros Codicis Cotmnen- 
tarii, Venice, 1586), 542, 

Sallust (Gaius Sallusdus Crispus, 86-34 
b c ), Roman historian. 

The Conspiracy of Catiline or Catiline 
(Bellum Catihnarium in Loeb Classical 
Library), 31. 

Salmerdn, Alphonsus (1516-85), Spanish 
theologian and Biblical exegete, 760, 
778 

(References verified in Commentarii in 
Evangelicam Historiam et m Acta 
Apostolorum et Epistolam, Cologne, 
1602-4.) 

On the Acts of the Apostles , 744, 730. 

On the Epistle to the Galatians, 131. 

Salon de Pace, Marcus, see Paz, Burgos 
de 

Salyceti, Bartholomaeus, see Saliceto, Bar- 
tholomaeus. 

Sanchez, Tomas (1550-1610), Spanish 
theologian. His work on marriage is a 
classic. 

Opus Moiale m Praecepta Decalogi 
(Antwerp, 1631), 791, 795, 860. 


De Sancto Matrimonii Sacramento Dispu- 
tattomm Libri X (Lyons, 1621), 266, 

495 = 539 = 55 7 = 57 s , 579 = S8o, 618, 
619, 626, 627 (bis), 812. 

Sandeo, Felino, see Felinus. 

Scotus, Joannes Duns, see Duns Scotus, 
Joannes. 

Sedulius, Caelius (j?. 5th century a.d.), 
Roman Christian poet. 

Hymn: Crudelis H erodes, 681, 

Senis, Fredericus de (Petrucci of Sienna, 
fl. 1350), Italian jurist, taught at 
Perugia. 

Consilta et Quaestiones (Rouen, 1513), 
515 - 

Sepulveda, Joannes Genesius (1490-1573), 
Spanish theologian and historian. 

De Fato et Libero Arbitno (Rome, 1526), 
757,768. 

De Regno et Regis Officio in. Opera 
(Madrid, 1780), 825. 

Sext, see Corpus Inns Canonici. 

Siculus, see Panormitanus. 

Siete Partidas, Las, see Partidas, Las Siete. 

Sigebertof Gembloux (Sigebertus, c. 1035- 
ix 12), Belgian Benedictine historian. 
He was an imperial partisan in the 
struggle between the empire and the 
papacy. 

Chronicon in (Migne, Patrologia Latina, 
Tom. CLX), 695. 

Sigonius, Carolus (Carlo Sigonio, c. 1520- 
84), Italian historian and antiquary. 

De Regno Italiae , 694 

Silvester, see Sylvester Pnerias. 

Simancas, Didacus de (d. 1583), Spanish 
professor of canon and civil law 

Institutiones Catholicae (Valladolid, I552), 
721. 

Socinus, Bartholomaeus (1436-1507), Italian 
jurist, professed law at Pisa. 

Consilia seu Potius Responses um Mariam 
Socim ac Bartholomaei Filtt Senensutm, 
Tom IV (Venice, 1579), 7°6. 

Soto, Dominic (1494-1560), Spanish Domi- 
nican and theologian, taught at Sala- 
manca, 

De Iustitia et lure Lib. X (Lyons, 1582), 
16, 59, 87, 90, 1 16, 125, 144, 183, 186, 
197, 198, 209, 210, 214, 218, 222, 
241 (bis), 246, 269, 278, 282, 297, 303, 
304, 311, 317, 328, 331, 344, 352, 373 
(bis), 378, 408, 423, 424 (bis), 426, 495, 
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Soto, Dominic ( continued) 

De Iustitia et Inre Lib. X (continued) 
499, 5°8, 555. 5^5, 573, 6oo, 602, 623, 
624, 672, 706, 71S (bis), 721, 741, 760, 
778, 812, 820, 829 (bis), 832, 858, 
859 - 

De Rations Tegendt et Detegendi Secretum 
(Salamanca, 1574), 829. 

On Romans (In Epist. Divi Pault ad 
Romanos Comment., Antwerp, 1550), 
809. 

On the Sentences (In IF Sententiarum 
Libras Commentarh, Douai, 1613), 769, 
795 - 

Suarez, Francisco (1548-1617), Spanish 
Jesuit and theologian, author of the 
Selections here translated. 

(References verified in Opera, 'Pans, 185 6.) 
De Bomtate et Mahtia Humanorum 
Actium, 829. 

De Censuris Eeelesiasticis, 398, 400, 401, 
405, 4x1, 811, 813, 814, 865. 

De Deo Urn et Anna, 198. 

Tr. on Grace (De Gratia), 56, 132, 136, 
H 3 , 194, 2 43 > 2 52 - 
De Iuramento, 551, 552, 789 
Metaphysuae Disputationes , 198. 

Disp. IX De Ordme circa Personas Ser- 
vanda m Praecepto Chantatis . of 
Tract De Cbantate, 803 
Disp. XV, De Peccatis of Tract De Fide, 
221, 224. 

De Praedestinatione, 57, 65. 

De Religions, 55, 57, 58, 62, 68, 69, 95, 
266, 274, 281, 284, 285, 310, 333, 
402 (bis), 450, 565, 573, 582, 788. 

Disp. XX. De Remedus Ecclesiae Contra 
Haereses et Haerethos of Tract. De 
Fide, 790. 

De Sacramentis, 784, 787 

De Sacramentii m Genere, 789 

De Verbo Incarnato, 677 

De V irtute et Statu Reltgionis, 853, 856. 

De Voto , 72, 432, 461, 525, 551, 552. 

Suarez (Juarez or Xuarez), Rodrigo (f. 
1494), Spanish jurist, Governor of 
Salamanca. 

In Comrnentaria ad Procevnum Fort (Val- 
ladolid, 1696), 48T. 

Summa Rosella, see Trovamala, Baptista 

Summists, commentators on and compilers 
of theology, philosophy and canon 
law, dating from the twelfth century 


887 

On word consuetudo, 570, 590. 

On word duellum, 856. 

On word iudaevs, 795. 

On word lex, 90, 396. 

On word tyrannus, 706. 

Sylvester Prierias (also called Mozolini or 
Mazzolini, 1460-1523), Italian Domi- 
nican and theologian, best known for 
his Summa, an alphabetical encyclo- 
pedia of theology, 596. 

Summa Syhestrina, quae Summa Summarum 
Merito Nuncupatur (Rome, 15165 
Lyons, 1594): 

Word baptismus, 760. 

Word helium, 805, 809, 811, 812, 813 (bis), 
814, 815, 832, 833, 836, 838, 840, 844, 
845 , 853 - 

Word consuetudo, 495, 497, 498, 499, 509, 
5 I 5 . 523 , S 3 1 , 540 , 54 L 542 , 555 , 557 , 
559 , 568, 57 °, 57 L 594 , 597 , 600, 622. 

Word duellum, 859. 

Word excommunicatio, 396, 400, 403, 406, 
408. 

Wordfurtum, 783. 

Word irifidehtas, 778, 789. 

Word ludaeus, 794. 

Word medicus, 849. 

Word Papa , 269. 

Word praeceptum, 588, 589. 

Word religio, 515 

Tedeschi, Niccolo de, see Panormitanus. 

Terence (Publius Terentius Afex, c. 195- 
159 b.c ), Latin comic poet. 

The Lady of Andros, in (Loeb Classical 
Library), 477 

Terentius Clemens, Roman jurist of un- 
known date, is frequently cited in the 
Digest of Justinian. 

Ad Legum luham et Papiam Lib. XX, 
35 - 

Tertullian (Quintus Septimius Florens Ter- 
tullianus, c 160- c. 240), Latin Writer 
of the early Church, later separated 
from it and became a Montanist. 

(References verified in Migne, Patrologia 
Latina, Tom. I and II.) 

An Answer to theyews (Adversusjudaeos), 
208. 

Exhortation to Chastity (De Exhortations 
Castitatis), 687. 

On the Soldier's Chaplet (De Corona 
Militis), 442, 468, 470, 562. 
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Theodoret (c. 393-c. 457), Bishop of Cyrus, 
theologian and historian. 

(References verified in Migne, P atralogia 
Graeca, Tom. LXXXI-LXXXIII.) 

Graecarum Ajfectionum Curatto, 220. 

On Second Corinthians (In Epistolam 
Secundam ad Corinthios Commentarius ), 
687. 

Theodostan Code, published in 438 by order 
of Theodosius II (401-50), is a collec- 
tion of imperial constitutions for the 
guidance of public officials . 

Codex Theodosianns cum Perpetuis Coin- 
mentari-us Iacobi Gothofredi (Leipzig, 

I 736 - 4 1 ). 77 2 - 

Theophylact (Theophylactus, fi. 1078), 
Archbishop of Achrida (Bulgaria) one 
of the most famous of the. medieval 
Greek exegetes. 

(References verified in Migne, Patrologia 
Graeca, Tom. CXXIV ) 

On First Corinthians , 694, 761. 

On Second Corinthians, 686. 

On Luke , 677. 

On Romans, 189. 

T hessalonians, see Bible : New Testament. 

Thomas Aqumas, Saint (c. 1225-74), Italian 
Dominican, Doctor of the Church, 
philosopher, styled the ‘Angelic Doc- 
tor’, founded a school of theology 
which has greatly influenced subse- 
quent thought, 83, 278, 761 . 

(References verified in Opera, Rome, 
1889-1906, Opera Omnia, Paris, 1871- 
80 and The ‘ Summa Theological of 
St. Thomas Aqumas, literally translated 
by the Fathers of the English Domini- 
can Province, 2nd ed., London, 1927.) 

Commentary on Aristotle’s Ethics, 82. 

Quaesttones Quodlibetales, 269. 

De Regimine Principum, 93, 364, 366, 
698, 706, 7x1, 718, 768, 771, 772 (bis), 
84X, 855. 

On Romans (Commentaria in Epistolam 
ad Romanos), 745. 

On the Sentences (In 4 Lib. Sententiarwri), 
42, 183, 213, 443 (bis), 444 (ter), 445, 
71 1 (bis), 712, 713, 714, 855 

Summa Theologica, 16, 21, 23, 24 (ter), 25, 
26 (bis), 30 (bis), 32, 33, 35, 36, 40, 41, 
+2, 4 6 , 4 8 , 54, 56 (bis), 59, 61, 64, 
65 (ter), 69, 75, 76, 77, 78, 80, 81, 82, 
86, 87, 88, 90, 92 (bis), 93, 95, 98, 100, 


105, 106, rio, ill, 112, 113, 

115 (ter), 116 (bis), 117, 121, 125 (bis), 
126, 128, 131, i 43 » * 44 , H 6 , H 9 (bis), 
150 (ter), 152, 154, 156 (ter), 157, 

160 (bis), 162 (bis), 165, 166, 167 (bis), 
169, 172, 173, 174, 176, 178, 179, 

18 1 (bis), 182, 183, 184 (bis), 186, 

187 (bis), 191 (bis), 195, 196, 197, 

202 (bis), 203 (bis), 204 (bis), 208, 209, 
210 (quater), 214, 215, 217, 218 (bis), 
219, 220 (ter), 221, 224, 226, 231 (bis), 
234 (bis), 240, 241, 243 (bis), 246, 

257, 2 5 8 (quater), 261 (bis), 262 
(bis), 269 (bis), 277 (bis), 292, 297, 
299 (bis), 300, 303 (bis), 304 (ter), 305 
(ter), 309, 310, 321, 325, 326 (quater). 
328 (bis), 331, 332, 334, 343 ( qumqutes ), 
344, 345 (bis), 346, 351, 352, 368, 373, 
384, 4 2 3 , 4 2 7 , 443 (bis), 464, 471, 508, 

5 2 3 , 555 , 555 -A 559 , 560, 59°, 600, 
605, 606 (ter), 686, 701, 718, 731, 741, 
760, 768 (bis), 774, 777, 779, 780, 782, 
784, 7 8 9 ( his )> 79° (bts), 791, 795, 800, 
805, 810, 81 1, 812, 814, 847, 848, 852, 
853 

De Veritate, 167, 169, 170. 

Thomisis, followers and commentators on 
the theological system of St. Thomas 
Aquinas. 

On the Summa, 508. 

Timothy, see Bible: New Testament. 

Tiraqueau, Andrd (Andreas Tiraquellus, 
c. 1480-1558), iearned French jurist 
and officer of the State, 609. 

Commentaria de Nobilitate et lure Pnmo- 
genitorum (Pans, 1549), 411, 474, 523, 

524. 

Commentary on Code, VIII. lvi. 8 (In jf. Si 
unquam, C. de Revoc. donat. in Regii 
m Curia Pansiensis Senatons, Tom. V, 
Frankfort, 1616), 615. 

De Utroque Retractu (Paris, 1551), 499, 
501, 626, 643 (bis). 

Titus, see Bible' New Testament 

Toledo, Council of, 99, 701, 758 (ter), 765, 

77 2 , 785, 79 1 , 794- 

(References verified in Collectio Maxima 
Conciltorum Omnium Hispaniae et Novi 
Orbis, Rome, 1753.) 

Toledo, Francisco (1532-96), Cardinal, 
Spanish theologian of the Sacred Peni- 
tentiary and preacher to the Pope and 
Cardinals for twenty-five years. 
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Toledo, Francisco ( continued) 

On the Summa (Summa Casmm Con- 
scienttae, sive De Instructions Sacer- 
dotum, Cologne, 1600), 706. 

Torquemada, Juan de (Joannes de Turre- 
cremata, 1388-1468), Cardinal, a cele- 
brated Spanish, theologian, 328. 

On Decretum (In Gratiani Decretorum 
Primarn et Secundam, Venice, 1578), 27, 
59> 7 6 . 77. ”4 (*«), 145, 209, 2x0, 214, 
S 8 °. 597 . 6i 9 > 8o 3 . 8 5 <S. 

Summa de Ecclesta (Lyons, 1496), 269. 

Torres, Francisco, w Turrianus, Franciscus, 

Tostado, Alonso (Alphonsus Tostatus, 
c. 1400-54), Bishop of Avila, hence 
called Abulensis, Spanish Biblical 
exegete. 

(References verified in Opera Omnia, 
Cologne, 1613.) 

On Deuteronomy, 841. 

On Exodus, 269, 297. 

On Judges, 711, 712, 846, 847. 

On Kings, 760, 854, 858, 859. 

On Matthew, 183. 

Traitatus lllustnum in Utraque turn Ponti- 
Jicu turn Caesarei Inns Facilitate Juris- 
consultorum (18 vols., Venice, 1584). 
The works of many authors cited in 
these Selections are to be found m this 
collection. 

Trent, Council of (the 19th Ecumenical 
Council, 1545-63), 1 18, 132, 247 (bis), 
249 (bis), 267 (bis), 432, 469, 618, 761, 
815, 856. 

(References verified m Canones et Deer. 
Sacros Oecumenici Cone Tridentini, 
Rome, 1564,) 

Trovamala Salensis, Baptista (d. 1484), 
Italian theologian. 

Summa Baptistimana or Summa Rosella, 
Liber qiu Rosella casuum appellatur 
(Venice, 1495). 

Word ennsuetudo , 53 r - 

Word excommunicatio, 401 

Word furtum, 783 (bis). 

Turrianus, Franciscus (Francisco Turrian 
or Torres, 1504-84), Spanish Jesuit 
and theologian. 

On Constitutions of Clement ( Constitu - 
tiones SS . Apostolorum Doitnna Ceithohca 
a Clemente Romano, Epis. et Give, si npta 
Ltbns Octo, Fr. T ur riant Prolegomena et 
Explanations! (Venice, 1563), 789. 
1569.74 


Ulpian (Domitius Ulpianus, c. 170-228), 
Roman jurist, cited in the Digest. 
Institutionum Libn II, 28, 33, 257. 
Regularum Ltbri VII , 28. 

Valdes, Diego (7?. latter half of 16th cen- 
tury), Spanish historian and canonist. 

In ‘Commentaries ad Procemium Fori' 
Roderici Xudrez.; Additiones m ‘Ad 
Volumen Repetitionum Roderici Suarez 
Additiones ’ . ..(Valladolid, 1590), 481. 

Repetitionum Roderici Suarez . . . (Valla- 
dolid, 1590), 481. 

Valentia, Gregorius de (155 1-1603), Spanish 
Jesuit and theologian, called by Pope 
Clement VIII ‘Doctor Doctorum ’. 

Commentariorum Theologicorum Jomi 
quatuor (Lyons, 1609), 750, 763, 769. 

Valla (Della Valle), Lorenzo (1406-57), 
Italian philosopher and eminent hu- 
manist. 

Elegantiarum Latmae Linguae Ltbri VI 
(Rome and Venice, 1471), 328. 

Vazquez, Gabriel (c, 1549-1604), Spanish 
Jesuit and theologian, styled by Pope 
Benedict XIV 'the luminary of theo- 
logy.’ 

On I -II ( Commentariorum ac Duputa- 
tionuimn[Partes~\S ThomaeTnm VIII, 
Alcala 1598-1615), 178, 334, 623. 

Vega, Andreas de (d. c 1560), Spanish 
Franciscan theologian. 

! Tridentini Decreti de Justification Ex- 
positio et Defensio (Alcala, 1564), 118. 

Vcrgilius, Polydorus, see Polydorus Ver- 
gilius. 

Victoria, Francisco de ( c . 1483-1546), 
Spanish Dominican and theologian, 
taught at Valladolid and Salamanca, 
revived Scholasticism in its purer form, 
founder of international law. 

(References verified in Relectiones XII 
Theologicae Ltbri II, Lyons, 1586.) 

Relectio X De Homicidto, 179, 198, 297 

Rel. V. De Indts, 672, 741, 742, 746, 
7 + 7 , 752 , 7<5o, 769, 77 8 

Rel. VI De lure Belli, 806, 807, 820, 829, 
831, 835, 836, 840, 844 

Rel. XIII De Perz'enientibus ad Usum 
Ratioms, 192, 205, 208 

Rcb 111 ' De Potestate Cu-ih, 378, 384, 
386 

Rel. I: De Potestate Ecclesiae, Gji, 
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Victoria, Francisco de {continued,'). 

Rel. IV 1 De Potestate Papae et Concilii, 
1 16, 269 

Victorinus, Marius (Gaius Marius Victori- 
nus Afer, d. c. 380 a.d.), Latin rhetori- 
cian. 

Commentary on Cicero’s De Inventions 
{Com-mentarius m Ciceroms Libros de 
Inventions ). 33. 

Viguerius, Joannes (Jean Viguier, jl 1550), 
French theologian. 

Institutwnes Tbeologicae (Cologne, 1607), 
183, 297. 

Vincent of Beauvais (Vincentius Bellova- 
censis, c. 1x90—1264), French Domi- 
nican. 

Speculum- Morale in ( Speculi Maioris, 
‘Tom. Ill , Venice, 1591), 16, 59, 144, 
156, 169, 258, 297. 

Vives, Luis (Joannes Ludovicus Vives, 
1492—1540), Spanish humanist and 
philosopher. 

Scholion on St. Augustine, On the City 


of God (S Aurelit Augustini de Civitate 
Dei Commentaria, Hamburg, 1661), 
33 - 

Waldensis (Thomas Netter, c. 1375-1430), 
English Carmelite, wrote on philo- 
sophy, scripture, canon law and theo- 
logy. 

De Sacramentalibus in {Doctrmale Anti- 
quitatum Fidei, Venice, 1571), 778, 800. 

William of Occam, see Occam, William of. 

William of Paris (Guillaume d’ Auvergne, 
d 1249), French theologian, 61. 

De Fide et Legibus in Summa (Venice, 
i59 T )> 16, 59. 

Wisdom, see Bible-. Old Testament. . 

Zacbarias, see Bible . Old Testament. 

Zonaras, Joannes (d. 1 1 30), Byzantine 

theologian and historian. 

History {Epitome Historiae, Bonn, 1841— 
1897), 689. 
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Act: 

law based on concrete, 5 1-2 
Act of intellect. See Intellect, the 
Act of Will. See Will 
Action, moral: 

three conditions requisite to a good, 233 
Action, virtuous : 

not ever y, comes under natural law, 
215-16 
Acts: 

establishing custom must be voluntary 
and not done in ignorance, 545 et seq. 
frequency of, necessary for introduction 
of custom, 444-5, 534 et seq. 
what, introduce custom, 529 et seq. 

Acts, evil: 200-1 

distinguished from sin, 201 et seq. 

Acts, free' 202 

the subject-matter of law, 37 
Adam. 

sovereignty held by, over his descendants, 

374 

Aeqintas (equity): 

distinguished front iiistitia (justice), 34-5 
see also Epieikeia, Equitj 
Aequutn (equitable) 
distinguished from uutum (jixst), 34 
Aequnm et bonum (equitable and good): 

i us distinguished from, 33-4 
Affirmative law, 50 
Aggression. 337-8 

acceptance of duel an act of, 858, 859 
definition of, 804 

may be light and necessary, 803-4 
tyranny is form of, 854 
Aliens 

bound by laws of territory in which resi- 
dent, 403-4, 406, 408 
may be bound by special legislation to 
promote gcneial welfare of state, 
406 et seq 

must pay cel tain taxes while residents, 
412-13 

should observe law of resident territory 
in regard to contracts and walls, 41 1-12 
Allies 

wrong inflicted upon, sufficient cause of 
war, 817 


Ambassadors: 

every nation has right to send, to other 
nations to treat of peace, 743 
held inviolate in war under ins gentium, 

8 > 3 

inviolability of, example of tut gentium 
laid down by Isidore, 338, 342, 346-7 
represent prince and share in his power, 
. 742 

Animals, brute: 
are subject to eternal law, 158 
incapable of participating in law, 41 
man has dominion over, 363 
opinion of jurists that animals are subject 
to natural law but not to tus gentium , 
327 et seq., opinion of Suarez, 330-1 
permissible to employ aid of, in war, 853 
Apostates 

may be compelled to return to Catholic 
Church, 763 

may be made slaves by mancipium if 
captured in war, 844 
Apostolic law : 

defined, 469 
Arbitration. 

arbitrators should be chosen with consent 
of both sides in order to bind parties, 
831 

Pope has power of, in differences between 
nations, 808-9 

resort should be had to, to prevent war, 
830 

Aristocracy 

definition of, 382 
Arms . 

carrying of, 108-9 

permissible to sell, to unbelievers for use 
in just war, 853 
Art, law of. See Law of art 

Baptized persons 784 

bound by divine and human law, 135 
power of Church over, 698 
Barbarians 

war should not be waged against, simply 
because of their condition, 825-6 
Battle, sham • 

an evil if it invoh es danger of death, 856 
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Binding force : 

and coercive power, 688-9 
contained in eternal law if promulgated, 
171-2 

doctrine of Medina regarding, 67-8 
is in lawmaker, 55, 404 
of custom, 580 et seq. 
of eternal law through medium of other 
laws, 177 

of law, 25, 56, 57, 61-2, 66- 7, 131 et seq., 
173, 402-3, 412 

of laws on subject who is outside terri- 
tory of prince, 396 et seq. 
of natural law, 196-7, 233 et seq., 253 
of temporal laws is derived from eternal 
law, 172-3 

unjust law has no, 107, 113, 120-1 
Bishops. See Clerics 
Blasphemy: 786 
a just ground of war, 770 
unbelievers may be compelled to desist 
from, 768, 770 
Booty : 

soldiers bound to make equal distribu- 
tion of, 837 
Boundaries 1 

settlement of common, comes under 1 us 
gentium, 336 
Building, right of: 

example of 1 us gentium laid down by 
Isidore, 337 

Canon law: 13, 460 

a division of human law, 362 
custom may introduce, 462 
custom of forty years’ duration required 
to abrogate, 597-8 

does not permit coercion of unbelievers 
to embrace the faith, 761 
holds religious persons inviolate m war, 
843 

made for community rather than indi- 
viduals, 77, 79-80 
necessity of, 50 

origin and purpose of, 15, 49, ill, 554 
practicability of, 119 
provision of, that judgment cannot be 
pronounced outside territory of judge, 
32-3 

punishment of heretics under, 698 
see also Ecclesiastical law 
Capital punishment. See Punishment, 
capital 


Captivity : 

example of ms gentium laid down by 
Isidore, 338 

may be abolished by custom, 466 
may be inflicted on guilty among a van- 
quished army, 841 
see also Slavery 

Catholic Church (or Universal Church)' 
an example of a community, 86, 554, 
682 

authority of, for infliction of temporal 
punishment upon kings, 694 et seq.-, 
upon baptized persons, 698; upon 
heretics, 698 ; this is a necessary power, 
698-9 

authority to protect its preachers and to 
punish those who hinder preaching, 
. 742-3 

binding effect of custom in, 580-1 
cannot err in matters of faith and morals, 
696-7 

cannot prescribe acts of internal nature, 

686 

custom may abrogate general law of, 593 
does not have power to force unbelievers 
to embrace the faith, 760 et seq.-, or to 
force faith on unbelievers temporally 
subject to it, 763 

emperor does not possess supreme tem- 
poral power over, 671 
foundation of, by God, 50 
general law of, may revoke custom of, 
6 34-5 

is universal, 362 

may not deprive unbelieving princes of 
power and jurisdiction over Christian 
subjects simply on grounds of un- 
belief, 777 et seq., may do this in- 
directly, 780 et seq 

no one has supreme temporal jurisdiction 
over all kingdoms of, 674-5 
power with respect to preaching the faith 
everywhere and to unbelievers, 740 et 
seq 

punishment of heretics by, 698 
requires single spiritual sovereignty, 682 
Catholic faith • 

all men subject to law according to, 132-3 
concerning errors and rites of unbelievers 
contrary to, 767 et seq. 
not permissible for Church to force un- 
believers temporally subject to it to 
embrace, 763 
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Catholic faith (continued) 
not permissible to force non-subject un- 
believers to hear, 754-5; or to force 
unbelievers to embrace, 760 et seq. 
permissible for Christian princes to force 
their infidel subjects to hear, 751-2 
permissible to use indirect coercion to 
obtain acceptance of the, 763-4 
power of preaching, rests in pastors 
separately, 744 

power in Church to preach, everywhere 
and to unbelievers, 740 et seq. 
teaches obedience to law, 14 
unbelievers even if subjects may not be 
compelled to abandon rites which are 
merely in opposition to, 775 
see also Catholic Church; Faith 
Causes of war: 
injuries which are, 817-18 
just, 805, 816 et seq. 
protection of allies, 817 
see also War 
Celestial law • 

Plato’s conception of, rejected by theo- 
logians, 39 
Cessation of law : 

as to a part of a law, 436-7 
because of impossibility of observance, 42 1 
by reason of change in subject-matter of 
law, 419 et seq 

difference between particular and general, 
435 etseq. 

public knowledge of, is sufficient notice, 
430-1 

when adequate end of law, both extrinsic 
and intrinsic, ceases to exist, 427-8 
when reason for law ceases in general sense 
to exist, 423 et seq. 

Charity . 

duels are opposed to, 856 
mode of action arising from infused, not 
required for observance of natural law, 
246 et seq. 

war begun without just cause is bin 
against, 809, 820, 821 
Children 

should be spared in war, 841, 843 
Christians 

communication between, and unbelievers 
prohibited in connexion with sacred 
matteis, 789-90 

communication between unbelievers and, 
in works of unbelief forbidden, 787-8 


communication in secular or human mat- 
ters not forbidden between unbelievers 
and, by divine law, 790-1 
co-operation forbidden between un- 
believers and, 788-9 

familiarity with Jews forbidden to, 791 et 
seq. 

familiarity with Mohammedans for- 
bidden to, 795 

fourfold power which may be held over, 

. 776-7 

kinds of communication between un- 
believers and, 787 

may be freed from power of unbelievers 
by change of domicile, 781 
may not be slaves of unbelievers who are 
subjects of Church or of Christian 
princes, 785-6 

permissible for, to aid or receive aid 
from unbelievers in just war, 853 
shall not act as free servants of such 
unbelievers, 787 

taken prisoners of war may not be made 
slaves by manciptum, 844 
war not specifically forbidden to, 800 
Churches . 

enjoy immunity in war, 845 
when used as citadels may be attacked, 
845 

see also Catholic Church 
Citadels • 

churches used as, may be attacked, 845 
City state: 

example of perfect community, 86, 88, 

365 

law may be made for part of, 88, 89 
Civil law: 13, 43, 343 

a division of human law, 362, 376 
binding on aliens while resident in terri- 
tory, 403 et seq., 408 
coercive and directive power of, 396, 407, 
408 

definition of, 398 

difference between obligations arising 
from divine law and, 229-30 
distinction between power of making 
ecclesiastical law and, 555-6 
division of positive law into ecclesiastical 
and, 49 

does not apply to exempt localities, 401 
effect of custom on, 474, m abrogating, 
596 

elements of, 402 
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Civil law ( continued) 
how tvs gentium differs from, 345 et seq. 
is devoted to political government of 
state, 49 

made for community rather than indi- 
viduals, 79, 376, 383-4 
may not be enacted especially against 
aliens unless necessary for general wel- 
fare, 406 et seq 
necessity of, 50 

not established universally nor binding 
on all men, 387-8 

regarding title to property not belonging 
to enemy, 841-2 
relation of theology to, 1 6 
should be in harmony with religion, ill 
whether binding on subject residing out- 
side boundaries of his state, 395, 398-9, 
4 11 

Civil magistracy 364 

required for government and regulation 
of state, 367 
Clerics : 

custom of laymen does not bind, 582 
exhorting soldiers to fight bravely does 
not incur irregularity, 815 
forbidden to engage in war by ecclesiasti- 
cal law but not by divine law, 8 1 1 et seq. 
if sovereign in temporal affairs may de- 
clare war, 81 1 
mixed custom binds, 583-4 
whether irregularity is incurred by, when 
engaged in war, 813-14 
see also Pastors; Preachers 
Coeicion: 

Christian princes may use, to force their 
infidel subjects to hear the faith, 75 1-2, 
mav not use, upon infidel non-subjects, 
7 S 4 -S 

circumstances under which indirect com- 
pulsion should be used, 764-5 
direct and indirect, 739, 763—4 
not permissible to force unbelievers to 
the faith, 748, 760 et seq. 
of baptized persons to correct faults, 698 , 
of Lings, 699, 722 

of Christian kingdom by Pope, 719-20 
of those who hinder preaching of the faith 
to unbelievers, 742-3, 746, 749, 750 
prudence must be observed in its use, 765 
use of indirect, to compel acceptance of 
faith by unbelievers not intrinsically 
evil, 763-4 


Combat, single. See Duel 
Command ( impenum ): 

government of intellectual creatures 
effected through, 37-8, 52 
of the lawgiver — its intimation or utter- 
ance, 56-8 

theory of Medina that will to, makes law, 
61 

whether an act of intellect subsequent to 
willing to, is law, 61, 62 
whether man has power to command 
other men by laws, 363 et seq. 
will to, is will to bind, 68 
Commandments: 134, 136 

opinions concerning dispensations from, 
287 et seq. 
see also Decalogue 
Commercial intercourse . 

should be free according to ius gentium, 347 
Common good : 

law should be enacted for, 90 et seq. 
Common law: 361 

custom becomes, under sanction of writ- 
ten law, 452 
Communication : 

in connexion with sacred works and works 
of Catholic religion prohibited with 
unbelievers, 789 

m secular affairs between unbelievers 
and Christians not forbidden by divine 
law, 790-1 

in works of unbelief prohibited, 787-8 
three kinds of, between Christians and 
unbelievers, 787 
Community: 336 

custom to be legally established must be 
observed by greater part of, 526 et seq., 
553 

different kinds of, 85-6, 553-4 
examples of, established hy God, 86 
function of an international, 349 
human laws should be framed only for 
the pei feet, 87 et seq., 366, 368 
law is instituted for, 74 et seq., 78-9, 
8 4-5. 362, 365 et seq., 376, 377, 419 
law should be set up for good of, 91 et seq. 
may transfei its power, qfioet seq., 390-1 
must have capacity for legislative autho- 
rity to establish custom, 522 et seq., 
553 , 59 2 

of nations, 99, 349 

perfect and imperfect, 86-7, 349, 365, 
374,808 



Subject Index 


895 


Community ( continued) 

perfect, necessary for establishment of 
custom, 521-2, 553 

power to make human laws conferred on 
kings by, 385, 386, 388-9 
power to make human law resides in 
perfect, 374, 375, 379-80, 383, 384, 
462, 674 
Compensation : 

no one should be deprived of possessions 
without, 466 

Conduct, moral {mores ) : 36 
law a measure of, 24, 25 
Concession or permission : 
whether characteristic of tits gentium, 

334 et s n- 

Conscience or Synteresis : 220 

distinguished from natural law, 187 
forum of, 574—5 
legal right not binding in, 226 
moral right binding in, 226 
natural law binding in, 224 
natural obligation carries obligation in, 
226-7 

relation to law, 14, 16, 184 
Consuetudinary law 441 

general and public conduct of community 
brings in, 447 

is commonly introduced m default of law, 
451 

ConsuettiJo (custom) - 442 

the term distinguished from mos, 445 
see also Custom 
Contracts : 

alien should observe law of territory 
m which he lives in regard to, 41 1- 
12 

effect of custom on, 578 et seq 
forbidden or nullified by natural law, 254, 
255 

freedom to make, derived from tus gen- 
tium, 347, 350 
law of situs controls, 412 
Contumacy: 

ground for excommunication, 396-7, 407, 
697 

Conversion to the faith. See Unbelievers 
Co-operation- 

between Christians and unbelievers pro- 
hibited, 788-9 
Correction, fraternal 

cessation of law of, 433-4 
eptetkeia plays no part in, 434 


Counsel: 62 

distinguished from law, 21, 25-6, 127-8 
Counsels of perfection: 195, 215, 216, 227 
Creatures, intellectual : 

are subject to moral government and law, 
37-8= 5i. 73-4= 157= i<58 
God the goal of all, 13 
Custom : 

acts done by compulsion or fear do not 
establish, 55 1 seq. 

acts establishing, must be voluntary, 545 
bad, cannot be legal, 484, 485 
binding effect of, in the Catholic Church, 
580-1 

can establish penal law, 577-8 
cannot be established by acts done in 
ignorance or error, 545 et seq. 
cannot remove excommunication, 621 
canonical or civil, 474-5 
cessation of, 631-2 
common and private, 459, 460-1 
common or public, establishes law, 462-3 
compared with law, 410-11, 441, 453-4 
consent of prince necessary for validity 

of . 556-7. 559-6o 

definition of, 441-2, 446, 447, 454 
definition of unreasonable, 492 et seq. 
difference between prescription and, 
448 et seq , 504, 507-8 
difference between tradition and, 468-9 
discretion of prudent mind determines 
mode and intention with which custom 
is introduced, 575-6 
divided on basis of subject-matter {mos, 
stylus, ntus and for us), 476 et seq. 
ecclesiastical, 469 et seq. 
ecclesiastical traditions a part of, 460, 
469-70 

effect of legal prohibition of, 621 et seq, 

effect of, on contracts, 578 et seq. 

effect of, on human law, 47 3-4, 561-2, 577 

effect of revocation of, 62 1 

effect of, when contrary to law, 629 et seq, 

extension of, 585-6, 629 

family cannot introduce, 447, 461, 526, 

563 

force of unreasonable, m abrogation of 
law, 613-14 

frequency of actions requiied for estab- 
lishment of, 529 et seq. 
frequency of acts constituting, must 
arise from intention of creating legal 
obligation, 573-4 
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Custom ( continued) 
general and public conduct of a com- 
munity brings in, 447 
good and bad, <48 3 

how condemnation of, is effected, 502-3 
human law may abrogate, 4.96 it seq., 
632 it seq. 

human law may prohibit a future, 498 it 
seq. 

imports a frequency of acts, 444-5 
interpretation of human law by, 473, 
586 et seq.; of divine and natural by, 
589 

invalidating laws may be abrogated by, 
617 et seq. 

is condemned when it is declared un- 
reasonable, 500—1 
is its own promulgation, 576—7 
is unwritten law, 451-2, 454, 561 et seq. 
Isidore’s definition of, 441-2, 454; diffi- 
culties concerning this definition, 442 ; 
other definitions, 446, 447 
judicial act not necessary for introduc- 
tion or establishment of, 535 et seq. 
kind of ignorance or error that does not 
establish, 551 

kinds of, 455 et seq., 643-4 
kinds of, binding upon clerics, 582 et seq. 
knowledge by prince of custom abro- 
gating law not necessary, 598-9 
law should be in harmony with custom 
of country, 1 1 9-20 

legal disability may be removed by, 620-1 
less than ten years required to establish 
non-prescriptive, 572-3 
may abrogate human law, 590-1 ; excep- 
tions to this rule considered, 608 et seq. 
may abrogate part of ins gentium, 466-7 
may abrogate written law, 454, 590-1 
may annul law that reprobates it, 625-6 
may attain force of law, 53, 349, 452, 571, 
580 

may interpret divine law, 47 1, 589 
meaning of, in absolute sense, 517 et seq. 
mixed, 582 

non-prescriptive, its force in abrogation 
of law, 599 et seq., 603 et seq. 
not every, validated by prescription, 
516-17 

observance of, should be public, 533 
of fact, 445-6, of law, 445-6, 472 
of forty years’ standing, may abrogate 
canon law, 597-8 


of laymen does not bind clerics, 582 
of ten years’ standing may abrogate 
human law, 596 et seq. 
penalty under penal law may be abro- 
gated by, 608 et seq. 

period required for confirmation of, by 
prescription, 51 1 et seq., 567 et seq. 
persons bound by, 581 et seq. 
positive and privative or negative, 482-3 
reasonable and unreasonable, 486 et seq. 
relation of the ius gentium to, 459, 460 
relation to divine law, 467-8, 486 et seq. 
relation to human law, 472 et seq., 486 
relation to natural law, 464-5, 486 et seq., 

589 

revocation of, by subsequent law, 632 et seq. 
revocation of immemorial, 642-3 
similarity to law in binding effect, 5 80 et 
seq. 

slavery of prisoners may be abolished by, 
466 

test for reasonableness or unreasonable- 
ness of, 494-5 

three elements of proximate cause of. 

1. perfect community necessary for 
establishment of, 52I-2 
2 legislative authority must be vested 
in community introducing, 522 et 

553. 563 

3. must be observed by greater part of 
community, 526 et seq. 
time and number of acts necessary to 
revoke a custom by subsequent, 644-5 
time required for abrogation of law by, 
where prince is ignorant of same, 601-2 
time required in case of revocation of 
custom which is outside law, 645-6 
twofold character of good, 484 
twofold will required for custom abro- 
gating law, 592-3 
universal and particular, 459-60 
validation of, by prescription, 506 et seq. 
what constitutes evidence of proof of, 
572-3 

what constitutes interruption of, 516 
which emanates from Apostolic tradi- 
tions, 469 

which is condemned or permitted by law, 
495 et seq. 

which is contrary to divine law is of no 
effect, 471 

will of people requisite for establishment 
of, 564 et seq. 
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Custom, prescriptive: 

absence or presence of prince does not 
affect period required for establish- 
ment of, 568 et seq. 
definite time required for, 507 et seq, 
existence of, 505-6 
is sufficient to establish, law, 567 
period of at least ten years requisite for, 
511 et seq., 567 et seq. 
personal knowledge by prince of, not 
necessary, 557 et seq. 
prescriptive period must be continuous, 
515 

requirement of intention to create bind- 
ing obligation, 573-4 

Damage. See Penalty 
Decalogue: 143, 144, 262, 286, 287, 289 
opinions concerning dispensations from 
commandments of, 287 et seq. 
precepts of, are precepts of natural law, 
21 1 

Declaration of war: 

cause of war should be referred to Pope 
before, 808-9 

rests with possessor of sovereign power, 
805-6 

see also War 

Defence, self-. See Self-defence 
Delegation of legislative power. 389 et seq 
Democracy: 

definition of, 382 

Deposit. 262, 263, 303, 305, 313, 315, 318, 
319, 322, 324, 330 
must be returned, 209, 261 
Desuetude, 610, 615 

a form of privative custom, 482-3, 593-4 
Disability, legal' 

may be removed by custom, 620 
Disabled, the: 

are inviolate in war, 843, 846 
Discipline 

law should be agreeable to, 1 12 
Dispensation 1 153, 258, 310, 319 

certain natural precepts from which God 
may grant, 303-4 

four opinions concerning whether God 
may grant, from natural law, 287 et seq., 
3 <= 4-5 

from commandments — opinions regard- 
ing, 289 et seq 

from natural law cannot be made through 
human power, 269 et seq , 304-5 
1560.74 


897 

granted to clerics engaging in war in 
defence of the Church, 8x2 
in regard to certain subject-matter that 
depends upon human will, 272, 274-5, 
281 et seq., 304-5 

Pope may grant, in case of irregularity by 
cleric in regard to war, 815 
Divine intellect: 152, 293 
relation to eternal law, 146, 163, 164, 
165-6 

Divine law: 13 
a part of positive law, 45, 46 
called eternal law by theologians, 39 
custom contrary to, of no effect, 471 
difference between obligations arising 
from civil law and, 229-30 
does not forbid clerics from engaging in 
war, 811 et seq. 

does not grant temporal jurisdiction to 
Pope, 676 et seq 
fas considered as, 35-6 
flows directly from God, 14, 15, 172, 174, 
190 

forbids evil, 46 

given with a view to common good, 91 
heretics exempt just persons from, 13 1-2 
just persons bound by, according to 
Catholic faith, 132-3, 135 
laid down for communities rather than 
individuals, 79, 81 
man cannot change, 471 
necessity of, 46-7 
Plato’s conception of, 39-40 
prescribes just things, 106-7 
prescribes only righteous things, 1 1 1 
relation to custom, 467 et seq , 486 et seq , 
589; to eternal law, 174-5; to natural 
law, 198-9, 213 

supernatural obligation proceeding from, 
with respect to natural law, 230-I 
Divine providence- 157, 388 
all things subject to, 158 
divine will necessary to, 207 
eternal law distinguished from 146, 166 
et seq , 169, 172 
relates to works of God, 152 
telation to eternal law, 39-40 
Divine will 1 65, 152, 154, 157, 293 

eternal law requires an act of, 146, 
162 et seq 

exercises providential care over world, 206 
notification of, in relation to natural law 
not necessary, 207 
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Divine will (continued) 

relation of custom to, 467-8 
relation to divine law, 106 
relation to eternal law, 147 
relation to natural law, 196 
revealed to man only through, signs or 
effects, 176, 196 
Domain 

municipal laws not binding on subject 
residing outside the limits of, 395 et seq. 
relation of subjects to, 395 
Domicile. 395 

Christians may be freed from power of 
unbelievers by change of, 781 
quasi-domicile, 402 

whether necessary to make law binding 
upon person, 402 

Dominion, exercise of: 144, 147, 185, 368, 
369 

natural law of, 278-9 
Duel: 

acceptance of, an act of aggression, 858-9 
as such may be righteous in some cases, 
863 et seq. 

condemned by law, 857 
definition of, 800 

held a wrong to state and good govern- 
ment, 861-2 
law of, 24 

private, held intrinsically evil, 856-7 
undertaken on public authority as single 
combat has true character of war, 
862-3 

Ecclesiastical custom , 460 

may be outside of divine law, 470 
may originate apart from any precept, 
469-7° 

Ecclesiastical jurisdiction . 

spiritual and temporal, 739 
Ecclesiastical law: 

custom may introduce, 462 
distinction between power of making 
civil laws and, 555-6 
division of positive law into civil and, 
49-50 

forbids clerics to engage in war, 81 1 et seq. 
may forbid Christians to have com- 
munication in secular matters with 
unbelievers, 791 
Si e also Canon law 
Ecclesiastical persons: 

enjoy immunity m war, 843, 845 


Emperors : 

do not possess supreme temporal power 
over Catholic Church, 671 
power of excommunication has been used 
by Pope upon, 689 et seq. 
see also Princes, Christian, Princes, un- 
believing, Kings 
Emperors, Roman. 

based law on philosophy, 15 
Empires. See Principates, human 
Enemy, the: 

after victory it is just to inflict penalties 
upon, to obtain satisfaction, 840 
faith should not be broken with, 852-3 
guilty individuals among, may be put to 
death by victor, 841 
innocent among, 841, 843 
property of, passes in just equality to 
victor, 841 

Epeikeia. (equitable interpretation) : 35 
and note, 265 

applied to certain precepts regarding 
marriage, 322-3 

distinguished from interpretation, 312-13 
does not apply to lying, 320-1 
has no place in natuial law, 314 et seq , 
320, 322, in either affirmative or 
negative precepts of thatlaw, 318 et seq. 
in abrogation of law by custom, 606 
may be applied to positive law, 320, 321 
natural precepts when established through 
positive law admit of, 324-5 
opinion regarding whether God may 
interpret natural law by, 309 et seq 
plays no part in fraternal correction, 434 
relates to intention of lawgiver, 324-5 
Suarez’s opinion, natural law not suscep- 
tible of, 312 

see also Aequitas, Equity 
Equality: 

in imposition of law, 117 
Equity (aequitas) ■ 

in imposition of law, 117 
interpretation of, 34-5 
see also Aequitas , Epieikeia 
Error or errors: 

acts committed in, do not establish cus- 
tom, 545 et seq. 

by unbelievers in regard to Catholic 
Faith, 767 et seq. 

Eternal law 

actual promulgation not of essence of, 
1 50-1 
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Eternal law ( continued) 
all things subject to, 156 et seq., 160-1 
binds through the medium of some other 
law, 177 

contains binding force in itself if pro- 
mulgated, 1 7 1-2 

difference between human law and, 175-6 
distinguished from divine ideas, 166, 
from divine providence, 166-7, 169 
division of law into temporal and, 40 
effects of, r 68-9 

every good act must be in conformity 
with, 25, 26 

every law derives and receives binding 
force from, 172-3, 175 
four arguments regarding existence of, 
144 et seq. 

human actions proper subject-matter of, 
159-60 

is a free decree of the will of God, 163-4 
is in God Himself and immutable, 37, 39, 
40, 46, 144-5, 154, 164, 171 
its general application, 79 
man’s knowledge of, acquired through 
other laws or by direct participation, 
176 

nature and promulgation of, 144, 146-7, 
148 et seq., 171, 175, 177 
not imposed upon God, 154, 156 
prescribes only just things, 108 
relation to human law, 48, 156-7, 159, 
176 

relation to the free acts of God, 152 et 
seq,, l6l-2 

requires an act of divine will, 162 et seq., 
17 6 

sometimes called divine law by theo- 
logians, 39 
unity of, 169-70 
Evil 

divine law forbids, 46 
law may deter man from doing, 38 
natural law prohibits deeds which are, 107 
Excommunication 407 

contumacy a ground for, 396-7, 407, 697 
custom cannot remove, 62 1 
may be inflicted on absent subject, 396-” 
must be intended to bind, 68 
of kings and empeiors by the Pope, 
689 et seq. 

was practised in time of Apostles, 689 
Exemplars' 

distinguished from ideas, 162, 166, 170 
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Exempt localities: 

prince cannot pronouncejudgmentin,40i 
External law: 71, 72-3 

Faith- 

Catholic Church cannot err in regard to 
matters of, 696-7 
law of, 44 

papal power regarding definition of 
points of, 723 

should not be broken with the enemy, 

852-3 

see also Catholic Faith 
Family. 

cannot establish true legal custom, 447, 
460-1, 526, 563 
power in the, 374 
unit of the community, 365, 366 
Fas: 

definition of, 35 
distinguished from ins, 35-6 
Fear: 

acts done under compulsion of, do not 
establish custom, 551 
Feast days 

fighting permissible on, if necessary, 853 
Foreigners. See Aliens 
Fortification, right of: 

example of tits gentium laid down by 
Isidore, 337, 350 
Forum: 

definition of, 479-80 
difference between style and, 480 
division of custom, 476 
laws of, may be written and unwritten, 
480-1 
Fraud. 

effect of natural law on contracts or 
marriages procured by, 254, 255 

Generals . 

should give opinion relating to justice of 
war if called upon to do so, 831 , if not 
called upon are not obliged to inquire 
into justness of war, 832 
Gentiles • 

governed by natural law, 133 
ancient error of, regarding military 
strength and war, 815 
God' 79 

act of will of, establishes law, 62-3, 64 
certain natural precepts from which dis- 
pensation may be granted by, 303-4 
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God (continued) 

commands things which are possible, 119 
communities established by, 86, 384 
divine law emanates from, 14, 45, 92, 
172,174 

divine laws given by, for common good, 91 
does not command that all actions be 
performed from charity, 249 et seq. 
eternal law exists in free act of, 152 et seq., 
161-2 

forbids evil through divine law, 46 
four opinions concerning whether He 
may grant dispensations from natural 
law, 287 et seq., 304-5 
His binding power exercised by means of 
eternal law, 17 1—2 

His ideas distinguished from eternal law, 
166 

His providence distinguished from eternal 
law, 166-7 

incapable of commanding evil or contra- 
dictory precepts, 106-7, i 3 ^j i S 5 
love of, an obligation of natural law, 
244 et seq., 301-2 

may change subject-matter of precept 
invalidating its binding force, 304-5 
natural law is decreed by, 42, 44, 188, 
1 89, 244, 378 

natural law tends to, as final end, 244 
not subject to law, 37, 144, 154 et seq. 
opinions regarding whether natural law 
may be interpreted by, 309 et seq. 
origin of law in, 16 

power of making human laws given man 
by, 378 etseq., 389 

prohibits evil and prescribes that which 
is good, 194 

relation of eternal law to, 37, 39, 40, 46, 
144-5, 146 et seq , 152 et seq , 156-7, 
161 et seq., 171, 173 
sin displeasing to, no, 136, 168 
the efficient cause of natural law, 189, 244 
the end to which all intellectual creatures 
tend, 13 

the Lawgiver, 13-14, 52, 154, 188, 271, 
z 9 8 > 363 , 37 2 > 378 , 388 

theory regarding derivation of royal 
power from, 384 

things intrinsically evil forbidden by, 206 
what constitutes utterance of will of, 57, 
58 

whether dispensation from Third Com- 
mandment may be granted by, 301-2 


Goods, movable: 

captured by soldiers need not be re- 
stored, 840 

no title acquired by victor m goods not 
belonging to enemy, 841-2 
of enemy may be seized by victor, 841 
see also Property 
Government: 

duelling held detrimental to good, 861-2 
exercise of, 144 , H 7 , 156 , 157 
forms of political, 382 
monarchy the best form of, 383 
relation of providence and, 167 
see also Community; State 
Grace, law of connatural’ 
exists in man, 43-4 
Guilty, the: 

among the enemy may be slain by victor, 
841, 843, 846, 847 
classification of, 841, 843, 847 

Habit: 445 
Habit of mind: 

relation to natural law, 186 
Heretics: 766 

exempt all just men from law, 1 3 1 et seq. , 
their arguments refuted, 136-7 
kings who are, should be deprived of 
dominion, 717-18, J22 
punishment of, by Church, 698 
their dispute regarding counsel and law, 
25 

Honour or reputation: 

grave injury to, of prince or nation a just 
cause of war, 817 
Household 

an imperfect community in relation to 
law, 88, 92 
Human actions • 

are proper subject-matter of eternal law, 
159-60 

custom concerned with, 455, 456 
goodness or evil dwells in, 202 
Human beings: 

law is instituted for, 73-4 
Human law. 39 

a part of positive law, 45, 343 
an effect of eternal law, 175 
cannot derogate from natural law, 272 
cessation of, 419 et seq 
concerning permission of evil deeds may 
be just, 109 

custom may abrogate, 590-1 
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Human law ( continued ) 
custom of ten years’ standing sufficient 
to abrogate, 596-7 
definition of, 43, 47-8, 175, 343 
delegation of right to make, 390-1 
derivation of, 14,47, 1 73 < 1 75 > 372 etseq., 
_ 3 82 

difference between eternal divine law 
and, 175-6 

divisions of, 49, 50, 361, 362, 425-6 
effect of custom on, 473-4 
force of non-prescriptive custom m abro- 
gation of, 599 et seq., 603 et seq. 
interpretation of, by custom, 58 6 et seq. 
is the work of man, 47, 48 
**«■ is, 35, 36 

may abrogate custom, 495 et seq. 
may effect change in subject-matter of 
natural law and change in obligation 
thereof, 275-6 

natural law the cause per se of obligations 
derived from, 229-30, 382 
necessity of, 48 

power to make, resides in mankind con- 
stituted as a political body, 368, 372 et 
seq.‘, this power derived immediately 
from God, 378 etseq . ; maybe taken from 
or transferred by community, 380-1 ,382 
public custom introduces, 462 
relation of custom and, 472 et seq., 
486 et seq. 

relation of sin to, 191 
royal power pertains to, 386 
should be framed for good of community, 
92 et seq. 

should be framed only for perfect com- 
munities, 87-8, 379-80, 381-2, 462 
should be in harmony with religion, ill 
should be practicable, x 1 8, 119, 120 
should prescribe only just things, 105, 
107-8 

treatment of, by philosophers, 14-15 
twofold will required foi custom that 
abrogates, 592-3 
unjust not binding, 107 
see also Law 

Ideas: 

distinguished from exemplars, 162, 166, 
170, from law, 1 66, 169 
Idolatry, 768 

attitude of Church and emperors to- 
wards, 771-2, 774 


not a sufficient cause for war, 823-4 
unbelievers who are not subjects cannot 
be compelled to abandon, 769, 773 
Immunity in war : 

classes of persons who enjoy, 843 
extended to churches and consecrated 
places, 845 

Impediment to marriage, diriment: 2 67, 
579,619 

dispensations from, cannot he granted by 
Pope, 283-4 
Impossibility: 

in relation to divine law, 1 19 
invalidates human law, 118, 421 
Inclination: 

law applied to natural, 22-3 
Infidels. See Unbelievers 
Injuries : 

which are causes of a just war, 817-18 
Injustice in law : 

in regard to subject-matter and mode, 
1 20-I 

nullifies law, 117 
Innocent, the: 

among the enemy may be deprived of 
goods and liberty if necessary to obtain 
satisfaction, 843-4 
classification of, 843, 846 
death of, m burning of enemy cities and 
destruction of fortresses held not in- 
trinsically evil, 848 et seq 
defence of, by war is permissible, 826-7 
may be endangered or slain if necessary 
to obtain victory, 845, 849, 865 
to be spared in war, 841, 843, 847 
Instructive law: 50 
Intellect, the* 

act of, necessary to communicate law to 
subject, 58 

acts of will and, necessary for making of 
law, 53-4, 70 et seq 

law exists in human subject in act of, 

53 

law pertains to, 51 

the opinion of some that law is an act of, 
59 et seq. 

theory of Suarez law an act of will and 
act of, 70 et seq , 165-6 
see also Divine intellect 
International community, 85, 349 See also 
Universal society 

International law. See I us gentium ; Law of 
Nations 
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Interpretation: 

natural precepts require frequent, 313— 
H>3I5 

Interpretation of law • 

distinguished from epietkeia, 312-13, 319 
Intimation of law 66, 73 

by superior to inferior not necessary with 
respect to acts or powers of person 
exercising command, 56 
should be made to subjects to whom law 
relates, 57 

see also Promulgation 
Invalidating laws: 

may be abrogated by custom, 617 et seq. 
Irregularity : 

not incurred by clerics in urging soldiers 
to fight bravely, 815 
when clerics engaged in war incur, 813-14 
Ins: 

act of a judge sometimes designated as, 
3 2- 3 

compared with aequum , 29-30 
distinguished from aequum et bonum 
(equitable and good), 33-4 
distinguished from /hr, 35-6 
distinguished from law in general, 77 
distinguished from potestas (power), 739- 
40 

etymology of the term, 27 et seq. 
may be divided into natural law, ius 
gentium and civil law, 326, 328 
meaning of, 29 et seq , 326, 448 
the true meaning of le. v, 31-2, 168, 278 
lus gentium. 41, 50, 144, 209, 210, 222, 323, 
762 

all property of enemy movable or im- 
movable passes to victor by, 841 
as a secondary phase of natural law 
springing from natural reason and 
fitted for men in society, 336 et seq. 
confers inviolability on ambassadors in 
war, 843 

custom may abrogate part of, 465 et seq. 
definitions of, 346 

eleven examples of, as set forth by Isidore, 
337-8 

freedom to contract commercial agree- 
ments under, 347 

how it differs from civil law 345 et seq., 
351 

how it differs from natural law, 342-2, 
351,352^^4. 

is human and positive, 343, 344 


is unwritten, 345, 351 

its existence an established fact, 325-6 

not all kingdoms bound to accept, 292, 

34 2 

protection to preachers against violence 
of unbelievers under, 756 
relation of natural law and, 275, 325, 331, 

334 , 34 I_2 , 343 , 344 , 347 
relation to custom, 459, 460, 465 
settlement of common boundaries falls 
under, 336 

that movable goods captured by soldiers 
need not be restored a rule of, 840 
three opinions distinguishing natural law 
from, 327 etseq.\ Suarez’s opinion, 333, 
336 

true equity and justice must be observed 
in, 35 2 > 377 

twofold form of: 1. law of nations (the 
law to be observed by nations in their 
relations), 347 et seq., 351 
2. civil law, 349-50, 351-2 
wars and, 336 

wherein natural law agrees with, 341-2, 
357 

whether it may be changed by man, 291, 
354-5 

whether merely concessive or permissive 
in character, 334, 335-6, 337-8, 339, 
34i, 34 2 

see also Law of Nations 
Iustitia (justice) 

distinguished from aequitas (equity), 34 
meanings of, 30 
word ins derived from, 28-9 
Iustum (just). 

derivation of word, 28, 29 
distinguished from aequum (equitable), 34 

James I (King of England): 

claims supreme temporal power, 667, 668, 
685 

error involved in oath exacted by, 722 et 
seq. 

Jews- 

are to be permitted, with limitations, to 
celebrate their own rites in Christian 
states, 775-6 

familiarity with, forbidden to Christians, 
791 et seq. 

governed by written law, 133 
prohibited from holding certain offices, 
785 
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Judge, the: 

cannot pronounce judgment in exempt 
localities, 401 

cannot pronounce judgment outside his 
territory, 32-3, 396 et seq. 
infidel, may be deprived of his power by 
Christian prince, 784-5 
repeated decisions of, do not have validity 
of law, 543-4 

the act of, sometimes designated as his, 
32-3 

Judgment, act of: 

necessary on part of lawmaker to make 
law, 54 
Judicial acts: 

frequency of acts and lapse of time re- 
quired to establish law, 542 
Jurisdiction: 

Christian princes may deprive infidel 
judges of their power directly or in- 
directly, 784-5 

grant of jurisdiction carries right of exer- 
cise of, 750 

is power of dominion, 369, 808 
judgment cannot be pronounced by 
prince outside his, 32-3, 1 17, 396 et seq. 
kings possess supreme temporal, over 
their kingdoms, 669-70, 808 
Pope does not possess supreme temporal, 
over kingdoms of the Chuich,67i etseq 
superior cannot be subjected to law of 
inferior, 408 

supreme, necessary for the declaration of 
law, 67, 368, 369, 808 
unbelieving princes may not be deprived 
of jurisdiction over Christian subjects 
directly on ground of unbelief, 777 et 
seq ; this may be accomplished in- 
directly, 780 et seq. 

Jurisprudence, 
definition of, 35 
relation to philosophy, 15 
Justice 

a requisite to validity of a law, 105, 106, 
10S, no, 115-16 
distinguished from ‘equity’, 34 
distributive, necessary to validity of law, 
116-17 

natural, is not changeable, 260-1 
three phases of, necessary for just law, 
115 et seq. 

whoever begins a war without just cause 
sms against, 820 


King of England. See James I 
Kingdoms: 

do not originate with nature, 371 
origin of, 365 

several, m ay be ga thered under one king, 99 
tyranny in, due to abuse of man, 370 
see also Kings; Princes, Christian; Royal 
power 
Kings : 

are ministers of the state, 93 
Christian, are indirectly subject to Pope 
in temporal affairs, 808-9 
difference between tyrants and, 93 
Pope has coercive power over wicked, 
685-6, 698 et seq., 719-20 
Pope may free Christian subjects from 
dominion of heathen, 701-2 
Pope may if necessary inflict temporal 
punishment upon, 691 et seq. 
possess supreme temporal power over 
their kingdoms, 669-70, 808 
power of excommunication has been used 
by Pope against, 689 et seq. 
several kingdoms may be under rule of 
one, 99 

who are heretical should be deprived of 
dominion, 717-18 

see also Emperors, Princes, Christian 
Law [lex). 70-1 

abrogation of, by custom, 590 et seq. 
act prescribed by, is characterized by 
positive righteousness, 108-9 
acts of intellect and will necessary for 
making of, 53-4 

all men subject to, according to Catholic 
faith, 132 

application of the term, 72-3 
applied to natural inclination, 22-3 
applied to written and unwritten, 32 
as it exists in human subject consists in 
act of mind, 53 
based on concrete act, 5 1-2 
binding force of, 25, 61-2, 66- 7, 131 et 
seq , 173, 402-3 

Catholic faith teaches obedience to, 14 
cessation as to a part of, 436-7 
cessation of. by reason of change in sub- 
ject-matter, 419 et seq.; when reason 
for law ceases in general sense to exist, 
423 et seq ; when adequate end of law 
both extrinsic and intrinsic ceases to 
exist, 427-S 
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Law (lex) ( continued) 

characteristic properties of, 65-6, 173 
compared with privilege, 83, 97-8 
concerned with permission of evil may 
be just, 109-10 

considered with respect to its state or 
subject, 52 

custom compared with, 410-II; as to 
binding effect, 580-1 
custom may attain force of, 53, 349, 562 
definitions of, 21 et seq., 52, 60, 72, 
125 et seq., 157; Suarez’s definition of, 
128 

difference between particular and general 
cessation of, 435 et seq. 
differentiated from precept, 84 
distinguished from counsel, 21, 25-6, 
127-8; from petition, 127 
duels condemned by, 857 
effect of custom on, 561-2, 629 et seq. 
effect of prohibition of custom by, 
621 et seq. 
equality and, 1 17 

eternal law the source of all, 1 7 2-3, 174 
etymology of the term, 26-7, 148, 149 
for the community of nations, 349; see 
also lus gentium ; Law of Nations 
fourfold division of, derived from Plato, 
22, 39 et seq. , 145 

God not subject to, 37, 144, 154 et seq. 
God the author of all, 14 
heretics exempt all just men from, 13 1-2 
household not sufficient as a source of, 
88, 460 

human magistracy endowed with supreme 
jurisdiction in state has power to make, 
367 et seq 

in its mental aspect is an act of just and 
righteous will, 72 

inherent m nature of, that it be prac- 
ticable, 1 18 et seq. 

inherent in nature of, that it prescribe 
just things, 54, 105 et seq., 1 16, 173, 404 
inherent in nature of, to be enacted for 
common good, 90 et seq., 99, 116, 419 
inherent in nature of, to be instituted 
for good of some community, q\etseq., 
78 et seq . , negative opinion set up and 
refuted, 77-8 

inherent in nature of, to be justly estab- 
lished, 1 14 

injustice in, from standpoints of subject- 
matter and mode, 120-1 


interpretation of, by custom, 586 et seq. 
intimation of will to bind should be made 
to subjects by lawgiver, 57, 58 
is an act of sovereignty, 144 
is essentially instituted for human beings, 
73-4 

is rule and measure of action from stand- 
point of subject-matter, 81—2 
is true meaning of ius, 31-2, 168, 278 
lacking righteousness is not binding, 113 
must be necessary and useful, 100, 104, 
Il6 

no act of intimation of will by lawgiver 
necessary to make law binding on him- 
self, 56 

not necessary in absolute sense, 37 
not to be attributed to insensate things 
or brute animals, 41-2 
only intellectual and reasoning creatures 
subject to, 37-8, 51 
pertains to intellectual nature, 51 
philosophers’ opinions regarding, 14-15, 
64, 72 

Plato’s division of, into eternal, temporal, 
natural and positive, 22, 39-40, 145, 
361 , affirmative and negative, 50 ; other 
divisions, 50 

precepts compared with, 74-5, 76, 77, 78, 
81,82,410-11,428 

prescriptive custom sufficient to estab- 
lish, 567 

promulgation of, 53, 57, 66, 72, 73, 128, 
144, 146, 148 etseq., 171-2, 175, 207-8, 
39 °> 430 -L 435 - 6 , 576 
public knowledge of cessation of, is suffi- 
cient, 430-1 

published in general terms but tending 
to harm individual is usually unjust, 
IOO-I 

rational nature as such does not consti- 
tute, 178 et seq. 

relating to performance of acts, 25-6 
relation to conscience, 14, 16, 184 
relation of religion and, 1 10-11 , of reason 
and, no, 1 14 
requisites for, 173-4 
revealed by external act, 52 
righteousness mheient in nature of, 
no et seq., 114-15, 116 
righteousness necessary in form as well 
as subject-matter of, 1 14-15, 116 
should be agreeable to moral discipline, 
112,404, conducive towelfare, 1x2,404 
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Law (lex) ( continued) 
should be applied generally and insti- 
tuted for the community, 84-5 
should be in harmony with custom of 
country, x 19-20 
should be perpetual, 80-r, 419 
some act of efficacious will necessary to 
set up, SS 

study of, a division of theology, 13 
subject-matter of, should be for common 
good, 9J e t seq., 116 
suspension and extinguishment of, 437 
the wicked are bound by law, 134 
theologians’ treatment of, 16-17 
three opinions regarding what is requi- 
site for making of: first opinion (law 
an act of intellect), 59 et seq.-, second 
opinion (law an act of will), 63 et seq.; 
Suarez’s opinion (law composed of 
both acts), 70-1 
true meaning of, 24-5 
two phases of, immanent and transient, 
146-7 

utility of, 38-9, 48, 100, 1 16 
what constitutes utterance of, 57-8 
words to be added to, which are neces- 
sary to abrogate custom, 642 
see also Canon law; Cessation of law; 
Civil law, Common law; Consuetu- 
dinary law, Divine law, Eternal law; 
Human law; Natural law; Temporal 
law, Unjust law and under descriptive 
adjective 
Law of art: 

a suggested division of law, 22 
scope of, 24 
Law of custom . 

a suggested division of law, 22 
see also Consuetudinary law; Custom 
Law of order: 

a division of law derived from Plato, 22 
Law of tradition: 562 
Law, unwritten. 

custom is, 451-2, 561 et seq. 
tus gentium is, 345 

laws of forum may be written or, 480-1 
may be preserved through tradition, 52-3 
whether the term lex includes, 32 
Law, written: 441 
force of, 52 

indicates the will of the pnnce, 64 
Jews under, 133 

laws of forum may be unwritten or, 480-1 

1569.74 
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term lex as applied to, 32, 36 
Law of nations (international law): 
changes may be made in, 356 
distinguished from civil law, 347 et seq., 
3 SL 356 

see also Ius gentium 
Lawgiver or lawmaker, the: 

acts of intellect or judgment and will of, 
necessary for making of law, 53-4, 
59 et seq., jo et seq. 

cannot bind subject living outside his 
territory, 395 et seq., ^11 
cannot bind through unjust laws, 107 
epieikeia relates to intention of, 324-5 
God is, 13-14, 52, 154, 188, 271, 298, 
363. 372 , 37 8 > 388 

human law receives force and efficacy 
from will of, 175-6 

intimation of law should be made to 
subjects to be bound by, 57, 58, 66 
jurisdiction of, 116-17 
justice requisite on part of, 115 
law does not depend on life of, 81-2 
law exists in, 72, 146 
no intimation of will necessary in regard 
to law binding on, 56 
power to bind is in, 55, 67, 404 
should prescribe things in harmony with 
natural law, 1 12 

symbolic manifestation of law by, 5 2 
theory that law is an act of will of, 
63 et seq. 

utterance of law by, 57 
whether bound by his own law, 154 
Legal disability. See Disability, legal 
Legislative power. See Delegation of legis- 
lative power, Human law 
Lese-Majesty . 716 

killing of tyrant who acquired title 
tyrannically not, 71 1 
Lex. See Law 

Lex fonntii (law of concupiscence) : 23 
Liberty 

commonwealth mav deprive man of, foe 
just cause, 279 

innocent among the enemy' may be de- 
prived of, if necessary, 843 
may be taken from man by human laws, 
266, 270 

Lying 107, 153, 179, 182, 192, zoo, 21 1, 
262 

epieikeia cannot be applied to, 320-1 
no dispensation from, 288-9, 3°L 3 02 > 3 21 
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Man: 

a social animal, 48, 364 
born free, 373 

cannot change divine law, 471 
considered in relation to natural law, 
43-4, 52, 53, 133, 143, 183 et seq 
186-7, 1 9 2 > 3 2 7 et seq., 341 
divine law forbids evil in, 46, 47 
has need of civil law, 50 
has need of divine law, 46 
has need of human law, 48-9, 363 
human law devised by, 47, 48 
knowledge of eternal law, 176 
law of connatural grace exists in, 44 
natural law cannot be effaced from mind 
of, 264-5 

relation of ius gentium to, 327 et seq., 

341 

responsible for tyranny in empires, 370 
right of, to govern other men, 363 et seq., 

383 

Mandatory law: 50 
Mankind . 

division of, into states, 376 
power to make human laws resides in, 
constituted as a political body, 373 et 
seq., 379-80 
Marriages: 330, 378 

baptized Christians forbidden to con- 
tract, with unbelievers, 789 
certain precepts regarding, may be inter- 
preted through epieikeia, 322-3 
diriment impediments to, 267, 283-4, 
579, 619 

dispensations from obligation of, under 
natural law, 267, 281 
force of custom in regard to validity of, 
578-9, 617-18 

governed by eternal as well as by natural 
law, 160 

intention to be bound necessary to valid, 

68 

which are invalid under natural law, 254, 
256, 261, 304, 306-7, 431-2, 433 
with foreign born : example of 1 us gentium 
laid down by Isidore, 338, 350 
Mercenaries: 

before enlisting are bound to inquire into 
justness of war if there is positive 
■ doubt, 833 et seq. 

Merchants: 

community of, can introduce custom, 
525-6 


Mind : 

law in the human subject resides in act 
of the, 53 

relation of law to the, 5 1 
Missionaries : 

protection may be afforded, in infidel 
countries, 51 
see also Preachers 
Mohammedans : 

familiarity with, forbidden to Christians, 

795 

Monarchy: 

definition of, 382 
the best form of government, 383 
Money: 

use of, comes under ius gentium, 350 
Mos (general conduct) : 442, 476 
definition of, 443 

distinction between consuetudo and, 445 
distinction between usus and, 444 
found in free actions only, 443-4 
Municipal law. See Civil law 

Natural law: 22, 26-7, 32, 39 

according to some authorities is precep- 
tive and iics gentium concessive, 334 
actions opposed to, sometimes invalid, 
254 et seq. 

aggressive war permitted under, 804, 805 
as a standard of human law, 1 1 2 
as established through positive law ad- 
mits of epieikcia, 324-5 
cannot be effaced from minds of men, 
264-5 

cannot of itself lapse or suffer change in 
whole or in part, 258 et seq. 
certain marriages invalid under, 254, 256 
change may be effected in subject-matter 
of, which will change obligation of, 

. 275-6 

difference between obligations derived 
from human law and divine law m 
respect to, 229-30 
differs from other laws, 209, 213 
differs from positive law, 45, 209, 212, 
213, 320 

dispensations from, cannot be made 
through human power, 269 et seq. 
distinguished from rule of conscience, 

. 187 

divine prohibitions under, 204 et seq. 
division of, into negative and positive 
aspects, 276-7 
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Natural law ( continued) 

division of law into positive and, 4.0,43,212 
division of property not contrary to, 
27 6 et seq. 

effect of prohibited act not rendered null 
under, 256-7 

effect of turpitude of act upon its validity 
under, 255-6 

embraces all moral precepts which are 
characterized by righteousness neces- 
sary to virtuous conduct, 21a et seq. 
forbids communication in works of un- 
belief between unbelievers and Chris- 
tians, 787-8; prohibits such com- 
munication in connexion with sacred 
matters and religion, 789-90 
further on difference between ius gentium 
and, 342-3, 351, 352 et seq. 

God the efficient cause of, 189, 244 
has the force of a divine mandate, 194 
how immutable and in what way subject 
to change, 261-2 
how things pertain to, 270 
human power cannot abrogate precepts 
of, 271-2 

ignorance of primary principles of, not 
possible in individuals, 221 
imposes an obligation as to mode of 
practising virtue, 240 
indicates what is good or evil and con- 
tains its own command of good and 
prohibition of evil, 191 et seq., 208-9, 
298 

inherent qualities of, 197-8 
is binding in conscience, 224 et seq, 
is decreed by God, 42, 44, 198-9, 213 
is single law with respect to all times and 
every condition of human nature, 
222-3 

is single unit with respect to all men as 
regards substance, 220 
is truly divine law, 198-9 
laid down for communities rather than 
individuals, 79, 342 

love of God an obligation of, 244 et seq. 
man in relation to, 42, 43-4, 52, 53, 133-4, 
143, 183 et seq., 186-7, *9 2 > 3*7 ei «■?•> 


34 1 

mode of action that springs from infused 
charity not required for observance of, 
246 et seq 

mode of voluntary action requisite for 
observance of, 234 et seq 


natural precepts with respect to an indi- 
vidual form a unified body of, 218-19 
necessary that act be done wittingly for 
fulfilment of precept of, 237 et seq , 
not all virtuous acts come under, 215-16 
not every obligation in conscience is an 
immediate effect of, 227 et seq. 
obligation imposed by, carries obligation 
in conscience, 226-7 
obligation imposed by, may lapse through 
dispensation, 281 et seq . 
obliges man to order himself and his 
works towards God as final end, 244 
of dominion, 278 et seq. 
on status of children, women and all 
unable to hear arms in war, 843 
opinion of Suarez : ius gentium and natural 
law may be concessive and preceptive, 

335» 337. 339. 34*. 34? 
permission has no place in, 253 
preceptive, cannot be changed, 279-80 
precepts of Decalogue are precepts of, 21 1 
prescribes only righteous things, 107, 
IIO-I1, 208-9 
promulgation of, 207-8 
relation of custom and, 464-5, 486 et seq., 
589 

relation of ius gentium to, 325, 331, 334, 
341-2, 343, 344, 347, 351-2, 357 
relation of theology to, 16 
three opinions regarding difference be- 
tween ius gentium and, 327 et seq.-, 
Suarez’s opinion, 333 
true epieiketa has no place in, 314 et seq, 
understanding of, by various writers, 41, 
65, 191, 210, 213-14, 346 
usefulness of, 42-3, 44 
various opinions on formal basis of, 
178 et seq.-, opinion of Suarez, 186-7 
war generally not forbidden by, 8lo 
what constitutes, 42, 178 et seq., 186-7, 
210 et seq. 

what precepts of, may sometimes be 
subjected to human dispensation, 
274-5 

whether God may grant dispensations 
from, 285 et seq. 

whether it may be interpreted through 
efieikeia, 3 10 et seq 

whether true prescriptive law, 187 et seq 
Natural precepts. See Precepts, Natural 
Necessity : 

of canon law, 50 



908 


Subject Index 


Necessity ( continued) 
of civil law, 50 
of divine law, 46 
of human law, 48-9 
two kinds of, 36-7 
Negative law : 50 
Non-usage: 

negative and privative, as related to cus- 
tom, 482. 

Oath: 

exacted by King James I, 705 et seq. 
intent not to bind may exist with intent 
to take, 69 

should be observed even with enemy, 712 
Obligation, moral: 
explained, 227 

not an obligation in conscience, 227 
Obligation, natural: 
explained, 225-6 

carries an obligation in conscience, 226—7 
Obligations : 

difference between, arising from civil law 
and divine law, 229-30 
Obligations in conscience : 

not always an immediate effect of natural 
law, 227 et seq. 

Occupation: 

example of 1 us gentium laid down by 
Isidore, 337, 350 
Ordinance of the reason : 
whether law is, 126-7 

Pagans. See Unbelievers 
Particular law. 361-2 
Pastors : 

held inviolate in war by canon law, 843 
power of preaching the faith is vested in, 
744 

see also Clerics ; Preachers 
Paterfamilias . 

his government of household, 87, 92 
precept of, imposed on slaves is not law, 
81 

Patna potestas : 374, 777, 784, 787 
Peace: 

aliens should conform to laws of country 
to preserve, 403-4 
guarantee of, 839 
the object of ins gentium, 377 
war may be means of obtaining, 802, 839, 

851 

see also Treaties of Peace 


Penal law: 50 

abrogation of penalty under, by custom 
608 et seq. 

custom can establish, 577-8 
Penalty : 

abrogation of, by custom, 608 et seq. 
compared with cessation of law, 430 
may be imposed on non-resident subject 
(for crime committed) on his return, 
39 8 -9 

not to be inflicted upon innocent among 
the enemy, 843 
Permission. See Concession 
Petition : 

compared with counsel and law, 127 
Philosophers . 

maintain that law shall prescribe just 
things, 106 

their opinions regarding law, 14-15, 51, 
64, 72 

their recognition of eternal law, 145, 148, 
173 

their understanding of human law, 47, 5 1 
their understanding of natural law, 41, 
43, !73, 183, 192; of relation of law 
and the mind, 5 1 
Philosophy: 

relation of law to, 14-15 
Pirates: 

do not enjoy right of postliminium, 842 
Plato : 

his fourfold division of law, zz, 39-40, 

145, 3<5i 
Pope. 

can grant dispensation from obligation 
of episcopal residence, 282-3 
cannot grant dispensation from diriment 
impediment to matrimony, 283-4 
does not hold supreme temporal power 
over kingdoms, 671 et seq , 675-6, 825; 
proof of this by authority of, 673-4 
has coercive power over wicked kings, 
685, 698 et seq., 719-20 
has indirect temporal power over Chris- 
tian kings, 808-9 

has power of arbitration in disputes be- 
tween nations, 808-9 
has supreme power of sending forth 
preachers, 745 , andprotecting preachers, 
746 

may act as temporal lord, 679-80 
may entrust defence of preachers to 
Christian princes, 746-7 
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Pope ( continued) 

map free Christian subjects from domi- 
nion of heathen king, 701-2; from 
tyrannical king, 719-20 
may inflict temporal punishments on 
kings if necessary, 691 et seq. 
may renounce his power, 381 
power of excommunication has been im- 
posed upon kings and emperors by, 
689 et seq. 

relation of Catholic Church to, 554 
subsequent particular law of, cannot 
ordinarily revoke particular custom, 
640-r 

Positive law: 

definition of, 44-5, 343 
differs from natural law, 45, 313, 320 
divided into civil and ecclesiastical, 49 
divided into divine and human law, 45, 
46 et seq., 361 

division of law into natural and, 40, 43, 

313. 36i 

epieikeia may be applied to, 320, 324-5 
what kind of custom condemned by, 
495 et seq. 

which nullifies validity of act nullifies its 
binding character, 412 
Postliminium: 

denied to robbers and pirates, 842 
example of ius gentium laid down by 
Isidore, 338, 340, 350 
may be applied to goods not belonging 
to enemy, 841—2 
Potestas (power) : 

distinguished from ins (right), 739-40 
Power ; 

coercive and directive applied to civil 
law, 396, 407, 408, 409 
coercive, symbolized in the Scripture, 687 
definition of supreme, 667 
delegation of, 390-1 

infidel judges may be deprived of power 
by Christian princes, 784-5 
kings possess supreme temporal, over 
their kingdom, 669 et seq. 
of unbelievers over Christians, 776-7 
Pope does not hold supreme temporal, 
over kingdoms, 67 1 et seq 
Pope has coercive, over wicked kings, 
685 et seq, 

should be used for good of state, 93 
supreme temporal, claimed by King of 
England, 667, 668 
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whether unbelieving princes may not be 
deprived of power over Christian sub- 
jects on ground of unbelief, 777 et seq. 
Preachers : 

Catholic Church has right to defend and 
punish hindrance of, 742-3 
coercion may be used if unbelieving 
princes resist entrance of, 748-9, 756 
disapproval of aggressive measures in 
advance for protection of, 747-8 
held inviolate in war by canon law, 843 
Pope has supreme power of sending forth 
and protecting, 745 et seq. 
protection afforded by ius gentium to, 
against violence of unbelievers, 756 
see also Clerics: Pastors 
Preaching: 

delegation of power of, 744-5 
of faith in all regions is a lawful power 
of Catholic Church, 740 et seq. 
public, 745 

right and power of, 739-40 
Precepts : 

are binding only when laid down with 
intent to bind, 69 

as applied to the exercise of virtues, 216- 

>7 

compared with law, 74-5, 76, 77, 78, 81, 
82, 84, 88, 410-11, 428 
distinguished from counsel, 21 
natural law embraces all moral precepts 
characterized by the righteousness 
necessary to virtuous conduct, 210 et 
seq. 

unjust, not binding, 107 
Precepts, natural: 

change in subject-matter of, invalidates 
obligation of such precepts, 262 et seq. 
classification of, 219, 261, 286 
compared with statute, 409 et seq. 
difference between fulfilling and refrain- 
ing from transgression of, 232 
dispensation may be granted from certain, 

303-4 

effect of affirmative and negative, Z2 3, 
276-7, 308-9, 318 et seq., difference 
between, 231-2, 260 

four opinions regarding whether God may 
grant dispensations from, 287 et seq., 
304 et seq. 

human power cannot grant dispensation 
from any, 269 et seq. 
require frequent interpretation, 313-14 



Subject Index 


910 

Precepts natural ( continued ) 

three conditions required for fulfilment 
of, 234 it seq. 

true efieikeia has no place in, 315 et 
seq. 

unified body of natural law formed from, 
218 

whether 111s gentium contains, 334 et seq. 
which are entirely immutable, 300-1 
which have been established through 
positive law may admit of efieikeia, 
324-5 

see also Natural law; Precepts 
Prescription: 94, 228, 230, 2 66, 280, 455-6 
custom may be validated by, 506-7 
difference between custom and, 448 et 
seq., 504, 507 et seq. 
not all customs validated by, 516-17 
period must be continuous, 515 et seq. 
period of at least ten years required for, 
509 et seq. 

right acquired under, protected by 
natural law, 338-9 
what constitutes interruption of, 516 
Princes, Christian: 

act of intellect and will by, necessary to 
make law, 54, 422 

act of intellect by, necessary to com- 
municate law to subject, 58 
binding effect of custom on, 581 
bound to make examination of justness 
of cause of war and act in accordance, 
828 et seq 

cannot pronounce judgment in exempt 
localities, 401 

conduct of soldiers in respect to, 837 
consent of, not necessary in case of pre- 
scriptive custom, 557 et seq. 
consent of, when necessary to validate 
- custom, 556-7, 559-60, 564 
defence of preachers in countries of un- 
believers may be entrusted to, 746-7 
delegation of power by, to introduce 
consuetudinary law, 553-4 
grave injury to reputation of, a just cause 
of war, 817 

have never been temporal sovereigns of 
whole world, 388 

if sovereign, have power to declare war, 
805-6 

infidel judges under, may be deprived of 
their power either directly or in- 
directly, 784-5 


knowledge by, of custom abrogating law 
not necessary, 598-9 

law is not binding outside territory of, 
32-3, 396 et seq 

may be deposed if tyrannical, 718-19 
may be killed by subject acting in self- 
defence, 709; in defence of state, 709- 
10 

may force infidel subjects to hear the 
faith, 75 1-2 

may force unbelieving subjects to profess 
the worship of God, 771, 772 
may give aid to or receive it from infidel 
princes in just war, 853 
may inflict penalties for offences upon 
unbelieving subjects to secure their 
conversion, 764 

not permissible to coerce unbelievers 
who are not subjects to hear the faith, 
754~5 

one act of, sufficient to make decision 
effective, 543 

period for prescriptive custom not affected 
by presence or absence of, 568 et seq. 
period required for abrogation of law 
through custom when ignorant of 
same, 601-2 

Pope may depose tyrannical, 719-20 
punishment by, of delinquent absentee 
subject on latter’s return, 398-9 
punishment of tyrannical, after just 
sentence, 720-1 

question when ruling tyrannically they 
may hcitly be slain on private authority, 
706 et seq., 721-2 

should call attention to existence of just 
cause of war and make demand for 
reparation before declaring war, 837 
et seq. 

should consider common good when 
making law, 67 

should exercise moral influence on state 
by means of law, 93 

should have greater regard for good of 
state than for their own good, 821-2 
should resort to arbitration to prevent 
war, 830 

what constitutes sovereign, 808 
who are justly the victors may do any- 
thing with property of enemy to insure 
peace, 850-1 

written law as will of, 64 
see also Kingdoms, 
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Princes, unbelieving; 

may not be deprived of their jurisdiction 
over Christian subjects simply and 
directly on ground of unbelief, 777 et 
seq.’, this may be accomplished in- 
directly, 780 et seq. 

permissible for Christian prince to give 
or receive aid from, in just war, 853 
who resist entrance of preachers may be 
coerced by force to accept such 
preachers, 748-9, 756, 826, 827 
Principates, human. See Kingdoms 
Prisoners of war : 

Christian, may not be made slaves by 
mancipium, 844 

guilty persons among the enemy may be 
taken as, 841 
ransoming of, 844 

slavery of, may be abolished by custom, 
466 

see also Captivity 
Private law; 
definition of, 84 

distinguished from public law, 77, 94 
Privilege: 339 

compared with law, 83, 94, 97-8, 337 
Promulgation: 53, 128 
custom is its own, 576-7 
delegation of power of, 390 
is necessary to renew abrogated law, 
435-6 

not necessary to effect cessation of law, 
430- 1 

of eternal law, 148 et seq,, 171-2, 175 
of law generally, 57, 66, 72, 73, 128, 144, 

H 6 , H9> 576 
of natural law, 207-8 
see also Intimation of law 
Property • 

compensation should be made for seized, 
466 

division of, not contrary to positive 
natural law, 276 et seq. 
movable and immovable, may justly pass 
to victor by ms gentium, 841 
of innocent among enemy may be seized 
to obtain satisfaction, 843 
originally held in common, 26 6, 275-6, 278 
seizure by prince of another’s, a just 
cause of war, 817 
theft passes no title to, 842 
unjustly held should be returned to pre- 
vent hostilities, 839 
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victorious prince may do anything with 
property of enemy to ensure peace, 
850-1 

which does not belong to enemy cannot 
be seized by victor, 841-2 
see also Goods, movable 
Providence. See Divine providence 
Public law: 

distinguished from private law, 77 
Punishment: 764-5 

cannot be inflicted by inferior upon 
superior in authority, 408-9 
Catholic Church has power of inflicting, 
on those who hinder teaching of the 
faith, 742-3 
of heretics, 698 
of tyrannical prince, 720-1 
superiors or community as whole has 
power of, 708 

temporal — authority of Pope to inflict 
on kings, 691 et seq.’ on baptized per- 
sons, 698 

Punishment, capital: 863 

Ransoming of prisoners of war, 844 
Rational nature: 

not termed law, 178 et seq. 

Reason • 

divine, has nature of law, 167 
law an act of, 65, 126 
law should be in accord with, no, 
114 

ordinance of, 126 
relation of, to law, 51, 60, 80 
Religion : 

communication between Christians and 
unbelievers in regard to works of 
Catholic religion prohibited, 789-90 
relation between ius gentium and, 349-50 
relation between law and, no-11 
Religious persons: 

whether bound by regulations of alien 
provinces while guests, 405 
Reparation • 

effect of, when offered after war is begun, 
839-4° 

extent of satisfaction which victor may 
demand at end of war, 843-4 
no need to make, where war is unjust on 
both sides, 852 

offered upon demand removes just cause 
of war, 818, 837-8 

Reputation. See Honour or reputation 
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Subject 

Residence, episcopal- 

dispensation from, obligation of, under 
natural law, 282-3 
Restitution . 

clerics engaged in just war not bound to 
make, 813 

refusal to make, bp party causing injury 
a just cause of war, 818 
Righteousness ; 

act prescribed by law characterized by, 
108-9 

assumed to exist in doubtful law, 113 
inherent in natural law, 197-8, 2 06, 208, 
210 et seq., 240 et seq. 
inherent in nature of law, no et seq. 
law devoid of, is not binding, 113 
Rite (Titus ) : 

a division of custom, 476 
definition of, 478-9 
of fact, 479 
of law, 479 
Rites . 

contrary to natural reason — compulsory 
abandonment of, by unbelievers who 
are subjects, 774 

contrary to the faith — abandonment by 
non-subject unbelievers not compul- 
sory, 769 

in opposition to the faith — abandon- 
ment by unbelievers not compulsory, 

775 

Jews are to be permitted, with limita- 
tions, to celebrate their own rites in 
Christian states, 775-6 
Robbers : 

do not enjoy right of postliminium, 842 
Royal power: 

pertains to human law, 386 
theories as to derivation of, 384 et seq. 
see also Emperors, Kings, Power; Princes, 
Christian 

Sedition : 

definition of, 8oo, 854 
Self-defence. 273 

common to men and animals, 329 
justification of, 802—3, 804, 850, 856 
of state against tyrants, 854-5 
prince may be killed by subject acting in, 

7 ° 9 

Senate- 

validation of custom when sovereign 
power resides in a, 553 
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Servants : 

governing power of master over, 366; 

of infidel masters over, 784 
rule that Christians shall not act as free 
servants of unbelievers, 787 
Servitude. 

acquired by prescription, 506, 537 
Stgnum (sign or symbolic manifestation) : 

law revealed by, 52, 62, 64 
Sin: 247, 589 

arguments of heretics concerning, re- 
jected, 136 

Church has power to punish kings for, 
699-700 

contrary to reason and an offence against 
God, 203 

definition of, 179, 193-4 
distinguished from an evil act, 201 et seq. 
duels engaged in without just cause con- 
sidered sinful, 856 et seq. 

‘law’ of, 23 

relation to divine law, no, 168, 194 
relation to human and natural law, 191, 
194 

to kill oneself is a, 848 
Slavery: 381 

comes under tus gentium, 348 
condemned, 785-6 

of prisoners may be abolished by custom, 
466 

see also Captivity; Slaves 
Slaves 

apostates may be made slaves by manci - 
pium if captured in war, 844 
Christians may not be slaves of un- 
believers who are subjects of the 
Church or of Christian princes, 785-6 
Christians who are captured cannot be 
enslaved by mancipium, 844 
emancipation of Christian, 786 
precept of paterfamilias imposed on, is 
not law, 81 

whether infidel masters may be deprived 
of their Christian, 782-4 
Soldiers, common. 

bound to make just distribution of booty, 

837 

may not seize anything on their own 
authority, 840 

movable goods captured by, need not be 
restored, 840 

not obliged to make investigation of just- 
ness of war, 832 
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Soldiers, common (continued) 
rules regarding conduct and relation- 
ships of, 837 
Sovereignty: 

jurisdiction a part of, 369, 808 
law an act of, 144 
State: 

circumstances under which a state may 
deprive tyrannical king of his kingdom, 
718-19 

civil law designed for government of, 49 
common good the final end of, 91, 92 
duelling held detrimental to the, 861-2 
law may be made for part of a, 88-9 
may punish crimes committed by, 806 
perfect and imperfect, 86-7, 808 
power to declare war may be retained by, 
806 

power to make human law exists in, 374, 
376, 378, 380, 384 
royal power derived from, 386 
subject may kill prince who is attacking 
the, 709 et seq. 

Statute: 

binding on aliens while resident in terri- 
tory decreeing statute, 403 et seq. 
difference between precept and, 409 et 
seq. 

may not be enacted especially against 
aliens unless necessary for general wel- 
fare, 406 et seq. 

not binding outside territory for which 
decreed, 395 et seq., 41 x 
Style (stylus)-. 

definition of, 476-7 
division of custom, 476 
of fact, 477, 544 
of law, 477-8, 544 

what acts are necessary to establish, 54 1 
Subjection: 

direct and indirect, 667-8 
Succession, hereditary : 

theory regarding derivation of royal 
power from, 385 
Suicide' 
a sin, 848 

Supernatural law 46, 47, 85, 143, 227 
mode of action which springs from in- 
fused charity not required for obser- 
vance of, 252 

not included under natural law, 213 
relation to natural law, 228 
Synteresis See Conscience 
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Taxes: 89, 117 

aliens bound to pay certain, 412-13 
imposed on unbelievers should be just, 
764 

to be used for good of community, 98-9 
Temporal law. 

divided into natural and positive, 43 
division of law into eternal and, 40 
man knows eternal law through, 176 
Testament, Old and New: 

canon law derived from, 1 5 
Theft: 293, 300 
no title acquired by, 842 
Theologians : 

and the divine will, 61 
eternal law recognized by, 39, 144-5, 148, 
172 

maintain that law shall prescribe just 
things, 105 

their division of positive law into divine 
and human, 45 

their division of temporal law into natural 
and positive, 43 

their understanding of natural law, 41, 

43-+. I9 2 

treatment of law by, 14, 16-17 
Theology • 

distinguishes two aspects of natural law, 
43y+ 

relation of law to, 13-14, 16 
Trading in common : 

denial of, without justice a cause of war, 

8l 7 

Tradition: 

difference between custom and, 468-9 
Treaties of peace : 

example of 1 us gentium laid down by 
Isidore, 338, 342, 348 
see also Peace 
Trial, legal- 

law of situs controls, 412 
Tribunal, a supreme: 

the mark of supreme jurisdiction, 808 
Tributes 339, 428 
Truces 

example of ins gentium laid down bv 
Isidore, 338, 348 
Turpitude 

effect of, upon vahditv of act under 
natural law, 255-6 
Tyrannv 363, 369, 385, 808 

in empires is due to influence of man, 

37 ° 
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Tyrants: 821 

difference between kings and, 93 
do not rule in accord with God’s will, 370 
lawful prince who is a, cannot licitly be 
slain on private authority, 706 et seq. 
revolt against, 854-5 
two kinds of, 705 

who are usurpers — whether they may be 
slain by private persons, 71 1 et seq.., 854 

Unbelief : 

communication in works of, between 
Christian and unbeliever prohibited, 
787-8 

infidel masters may not be deprived 
directly of Christian slaves on grounds 
of, 782-3; this may be accomplished 
indirectly, 783-4 
simple, not a cause of war, 823 
two kinds of, distinguished, 7 67-8 
unbelieving princes may not simply and 
directly on grounds of, be deprived of 
power and jurisdiction over Christian 
subjects, 777 et seq. 

Unbelievers : 

Catholic Church has power to teach the 
faith to, 740 et seq 

Christian prince may force unbelieving 
subjects to hear the faith, 751-2 
Christians may be freed from power of, 
by change of domicile, 78 1 
Christians may not be slaves of tin- 
believers who are subjects of Church 
or of Christian princes, 785-6 
Christians shall not act as free servants of, 
787 

disapproval of aggressive measures in 
advance to protect preachers in coun- 
tries of, 747-8 

divine law does not prohibit communica- 
tion in secular matters between Chris- 
tians and, 790-r 

fourfold power over Christians may be 
held by, 776-7 

indirect coercion should be applied only 
to unbelievers who are subjects, 765 
kinds of communication between Chris- 
tians and, 787 

may be compelled to desist from blas- 
phemy against the Church, 768, 770 
may be expelled by prince if dangerous 
to the faithful, 765 
means of conversion of, 739 


need not abandon rites which are merely 
opposed to faith, 775 
non-subject, may not be forced to aban- 
don errors or idolatry, 769 
permissible for Christians to aid or re- 
ceive aid from, in just war, 853 
permissible to sell arms to, for use in just 
war, 853 

permissible to use indirect coercion to 
obtain acceptance of the faith by, 
763-4 

piohibition of communication between 
Christians and, in works of unbelief, 
7S7— 8 ; in connexion with sacred mat- 
ters and works of religion prohibited, 
789-90 

prudence must be observed in use of 
indirect coercion to convert, 765 
taxes imposed on, should be just, 764 
war cannot be waged against, simply 
because they are barbarians, 825-6 
whether subjects or not may not be co- 
erced to embrace the faith, 754-5, 757, 
760 et seq., 766 

who are subjects may be compelled to 
cease errors contrary to the faith, 771; 
to abandon idolatry, 771-2, 774 
Universal society: 
function of the, 349 
see also International community 
Unjust enrichment: 94 
Unjust Jaw: 

is not true law, 24-5, 108 
law established in general terms but with 
intention to harm individual is usually, 
100-1 

possesses no binding force, 107, 113 
Usucaption’ 266 
Usury 

no dispensation for, 273 
Vsus (usage): 
definition of, 443 
distinction between mos and, 444 
Utility of law 1 38-9, 91 
Utterance. 

of intention to bind by law, 57 
see also Binding force, Promulgation 

Vengeance . 

individuals denied right of public, 819 
for offence against individual should be 
obtained through public authority, 
820 
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Virtue, mode of practising. 

meaning of, in relation to natural law, 
240 et seq. 

Vows: 61, 2n, 230, 271 

dispensations regarding, 267, 274, 281, 
3 ° 5 j 3i6 

effect of intention on binding force of, 

55 . 68 ~9 

interpretation of, 316 
War: 

aggressive, 337-8, .803-5, 816 
as a means of attaining peace, 802, 839 
blasphemy a cause of, 770 
cannot be waged against unbelievers 
simply because they are barbarians, 
825-6 

causes of See Causes of War 
Christians taken in, cannot be made slaves 
by mancipium, 844, this does not hold 
for apostates, 844 

clerics forbidden by ecclesiastical law but 
not by divine law to engage in, 8 1 x et 
seq. 

clerics if sovereign temporal lords may 
declare war, 8 XI 

declaration of. See Declaration of war 
defensive, permissible, 802-3, 804-5 
demand for reparation should be made 
before prosecution of, 837 et seq 
duel undeitaken as a single combat on 
public authority has character of, 863 
duty of prince to resort to arbitration to 
prevent, 830 

falls under ius gentium , 336, 337 _8 > 34 8 
for the protection of preachers in infidel 
countries, 746, 826, S27 
idolatry not a sufficient cause. of, S23-4 
immunity m. See Immunity in war 
m defence of innocent is justified, 826-7, 
850 

in general sense is manifold, 800 
injuries which are causes of a just, 817-18 
innocent should be spared in, 841, 843 
just, 337. 38i, 828, 853 
just cause of, 805, 816 et seq 
no obligation to make restitution in case 
of wai which is unjust on both sides, 
851-2 

not intrinsically evil, 800 et seq 
not prohibited by natural law, 804, 805, 
810 


obligation of princes— — y -* 

diers to determine' ne rals, anc j 
etseq. n «s 0 f, 828 

papal prohibition of, to ii 

settlement, 808 et seq. Deaceful 
private war (duel) fought o 
authority held intrinsically esi, ate 
right to declare, rests with the sove 
805-6 

simple unbelief not a cause of, S23 
supreme temporal dominion of world not 
a cause of, 825 

theory regarding derivation of royal 
power from just, 385 
when clerics engaged in, incur irregu- 
larity, 813-14 

whether fighting on feast days a sin, 853 
Wicked • 

are bound by law, 1 34 

wm. 

act of efficacious, necessary toset up law, 5 5 
acts of intellect and, necessary for making 
law, 53-4, 58 

characteristic conditions requisite for law 
found in acts of, 66-7 
divine. See Divine will 
intimation of, should be made to subjects 
to be bound by law, 57 
no intimation of, necessan in making law 
binding on lawgiver himself, 56 
of people necessary to establish custom, 

5 6 4 -S 

of superior binds subjects, 55 
opinion of some that law is an act of, 
63 et seq , 72 

theory of Suarez . law composed of act 
of intellect and act of, 70 et seq. 
to command and not to bind incom- 
patible, 68-9 

twofold, required of custom abrogating 
law, 592-3 

Wills (testaments) - 267 

alien should observe law of territory in 
which he lives in making, 411-12 
Women 

community of, has legislative capacity, 
526 

may declare war if possessing sovereign 
authority, 810 

should be spared in war, 841, 845 
should not be excluded in computation 
of majority, 529 
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Ayala, Balthazar: De jure et officns bellicis et disciplina mihtari. Edited by John Westlake. 
2 vols. Washington, 1912. [No. 2 of the senes.] Pnce, S7.00. 

Vol. I. A Photographic Reproduction of the Edition of 1582, with portrait of Ayala, Introduction 
by John Westlake, &c. xxvii+226 pages. 

Vol. II A Translation of the Text, by John Pawley Bate, xn+250 pages. 

Belli, Pierino : De re militari et bello tractatus. 2 vols. Oxford, 1936. [No 18 of the senes.] Price, 
$ 7-5 

Vol. I. A Photographic Reproduction of the Edition of 1563, with an Introduction by Arngo Cava- 
gtieri, and a portrait of Belli. 29ad-xn + l5o pages. 

Vol. II A Translation of the Text by Herbert C Nuttmg, with a translation of the Introduction, 
and indexes. 32a+vni-f 411 pages. 

Bynkershoek, Cornelius van- De domimo marts. 1 vol New York, 1923. 108+81 pages. [No. 11 
of the senes ] Price, 82 00. 

1 Introduction by James Brown Scott. 

2 A Translation of the Text, by Ralph Van Deman Magoffin 

3 A Photographic Reproduction of the Edition of 1744 

4 An Index of Authors Cited and a List of Errata in the 1744 Edition, by Herbert F. Wright. 
Bynkershoek, Cornelius van: Quaestionum juris public! libri duo. 2 vols. [No. 14 of the series ] 

Oxford, 1930 Pnce, $10.00. 

Vol I A Photographic Reproduction of the Edition of 1737, with a portrait of van Bynkershoek. 
xxiv+417 pages. 

Vol II A Translation of the Text, by Tenney Frank, with an Introduction by J. de Louter. xlvi-f 

304 pages, index. 

Gentih, Alberico. De lure belli libri tres. 2 vols. Oxford, 1933. [No. 16 of the senes.] Pnce, 
$8 00 

Vol 1 A Photographic Reproduction of the Edition of 1612, a list of Errata, and a Photograph of a 
Statue to Gentih x-t-vin + 742 pages 

Vol II A Translation of the Text, by John C Rolfe, with an Introduction by Coleman Fhillipson, 
and Indexes by John C. Rolfe hH-vi + 479 pages 

Gentili, Alberico. De legatiombus libri tres. 2 vols New York, 1924 [No. 12 of the series ] Price, 
$5 00 

Vol. I. A Photographic Reproduction of the Edition of 1594, with an Introduction by Ernest Nvs, 
and List of Errata. 38a +xvH- 233 pages. 

Vol II A Translation of the Text, bv Gordon J. Lamg, with translation (by E H Zes del) of Intro- 
duction by Ernest Nys. and an Index of Authors Cited by Herbert F Wnght 38a 4 - x+ 208 pages 
Gentili, Alberico . Hispanicae advocationis libri duo. 2 vols New York, 1921 [No 9 of the senes ] 

Vol I. A Photographic Reproduction of the Edition of 1661, with an Introduction by Frank Frost 
Abbott, and a List of Errata 44a+xvi + 274 pages. 

Vol. II. A Translation of the Text, by Frank Frost Abbott, with an Index of Authors by Arthur 
Williams. i2a+x + 2S4 pages 



Classics of International Lazo 


Grotms, Hugo. De jure belli acpacis hbn tres. 2 vols, 
Price, VoJ JI, S5 00 


[No 3 of the senes ] Vol I Out of print. 
— of the Edition of 1646, with a portrait of Grotius. Washington, 


’ Vol. l4_ V^anslaUMLC? the’ 
^ Boati/Henry ^A&nders. 

| T.# s Brown 

Hfcegnano, Giov^i^l^rBa^P 1 

1 vol Oxf 


[’ext, by Francis W Kelsey, with the Collaboration of Arthur E. R. 
Jesse S Reeves, and Herbert F. Wright, with an Introduction by 
td, 1925 xlvi+946 pages 


de repraesahis et de duello Edited by Sir T Eiskine Holland. 
_ _ 4-458 pages [No. 8 of the series ] Out of print. 

Collotype of the Bologna Manuscript of area 1390, with Extended and Revised Text of Same, 
Introduction, List of Authorities Cited, &c., by Sir T. Erskine Holland, together with Photo- 
graph of Legnano’s Tomb. 

A Translation of the Text, by J, L. Brierly. 

A Photographic Reproduction of the First Edition (1477). 


Pufendorf, Samuel : De officio hominis et eivis juxta legem naturalem libri duo. 2 vols. New 
York, 1927 [No 10 of the series.] Price, §4.00. 

Vol. I. A Photographic Reproduction of the Edition of 1682, with an Introduction by Walther 
Schucking, and List of Errata. 304-XX114-167 pages. 

Vol. II A Translation of the Text, by Fiank Gardner Moore, with Translation (by Herbert F. 
Wright) of Introduction by Walther Schucking, and Index by Herbert F. Wright 26a4-xii + 
150 pages 


Pufendorf, Samuel : Elementorum jurisprudence universalis libri duo. 2 vols. [No. 15 of the 
series ] Oxford, 1931. Price, $10.00 

Vol. I A Photographic Reproduction of the Edition of 1672, with an Introduction by Hans Wehberg 
xxvi 4-377 pages. 

Vol. II. A Translation of the Text, by William Abbott Oldfather, with a Translation of the 
Introduction, by Edwm H. Zeydel. XX1114-304 pages, index. 


Pufendorf, Samuel : De jure naturae et gentium libri octo. 2 vols. [No 17 of the series.] Oxford, 
1934 Price, S10.00 

Vol I A Photographic Reproduction of the Edition of 1688, with an Introduction by Walter Simons, 
a List of Errata, the Text of the Quotations from Greek authors, and a portrait of Pufendorf 
66a+vni4- 1,002 pages. 

Vol. II A Translation of the Text, by C H and W. A. Oldfather, with a Translation of the Intro- 
duction, List of Classical Authors and Translations, and Indexes. 64a 4- xu 4- 1,465 pages. 

Rachel, Samuel : De jure naturae et gentium dissertationes. Edited by Ludwig von Bar 2 vols 
Washington, 1916 [No 5 of the series] Price, S4 00 
Vol I A Photographic Reproduction of the Edition of 1676, with portrait of Rachel, Introduction 
by Ludwig von Bar, and List of Erratn. 1624x4-335 pages 
Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors Cited. i6a-fiv4-233 
pages. 


Sudrez, Francisco: Selections from Three Works 2 vols. [No 20 of the series.] Oxford, 1944. 
Price, in Great Britain, 50J n., in United States, $10.00. 

Vol. I. A Photographic Reproduction of Selections from the original editions, with List of Errata 
and a portrait of Suarez, xu 4-428 pages. 

Vol. II An English Version of the Text prepared by Gwladvs L Williams, Amiru Brown, and 
John Waldron, With certain revisions by Father Henry Davis, S.J. ; together with an Intro- 
duction by James Brown Scott, an Analytical Table of Contents, Indexes, and a portrait of 
Suarez Ixxv 14-915 pages, 

Textor, Johann Wolfgang: Synopsis juris gentium. Edited by Ludwig von Bar 2 vols Washing- 
ton, 1916 [No 6 of the series ] Puce, S4 00. 

Vol. I A Photographic Reproduction of the First Edition (t68o), with a portrait of Textor Intro- 
duction by Ludwig von Bar, and List of Errata 28a + vi + i484-io8 pages. 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors Cited 26a 4- v + 
349 P a g es 

Vattel, E. de : Le droit des gens. 3 vols Washington, 1916 [No. 4 of the series ] Puce, $8 00 
Vol I A Photographic Reproduction of Books I and II ol the First Edition (1758), with portrait 
of Vattel and Intioduction bv Albert de Lapradelle 11x4-541 pages. 

Vol II. A Photographic Reproduction of Books III and IV of the First Edition (1758). xxiv + 376 

pages 

Vol. Ill A Translation of the Text, by Charles G. Fenwick, with translation (by G D Gregory) of 
Introduction by Albert de Lapradelle kxxxvni 4-598 pages. 



Classics of International Lave 

Victoria, Franciscus de. Relectiones* De Indis and De jure belli. Edited by Ernest Nvs. i vol. 
Washington, 1917. 500 pages. [No. 7 of the series ] Price, $3 00 

1. Introduction by Ernest Nys, and Translation of Same, by John Pawley Bate 

2. A Translation of the Text, by John Pawley Bate . 

3. Revised Text, with Prefatory Remarks, List of Errata, and Index of Authors Cited, by Herbert F 

Wright * - 

A Photographic Reproduction of Simon’s Edition (1696) v » 

Wheaton, Henry: Elements of International Law. 1 vol. [No^ iphf the series.} Oxford, 1936. 
Price, $4 00. 

A Literal Reproduction of the Edition of 1866 by Richard Henry Dana, Jr , with Notes, an Intro- 
duction, and Sketch of the Life of Dana by George Grafton Wilson, together with portrait of 
Wheaton, List of Cases Cited, List of Editions, and Indexes xliv + 642 pages. 

Wolff, Christian von Jus gentium methodo scLentifica pertractatum. 2 vols. [No 13 of the 
senes ] Oxford, 1934. Pnce, $ 10.00. 

Vol I. A Photographic Reproduction of the Edition of 1764, with an Introduction by Otfried 
Nippold, List of Errata, and a portrait of Wolf! Jvi+411 pages 
Vol. II. A Translation of the Text, by Joseph H Drake, with Translation (bv Franus J. Ilemelt) of 
Introduction by Otfned Nippold, and a portrait of Wolff. I11 +565 pages. 

Zouche, Richard: Juris et judicii fecialis, sive juris inter gentes, et quaestionum de eodem ex- 
plicate. Edited by Sir T. Erskine Holland. 2 vols. Washington, 1911. [No. 1 of the series ] 
Price, $4.00 

Vol. I, A Photographic Reproduction of the First Edition (1650), with Introduction, List of Errata, 
and Table of Authors, by Sir T. Erskine Holland, together with portrait of Zouche xvi-4-204 
pages. 

Vol. II. A Translation of the Text, by J. L Brierly. xvu+186 pages. 

Address orders to 

THE CLARENDON PRESS or THE OXFORD UNIVERSITY PRESS 
OXFORD, ENGLAND 114 Fifth Avenue, New York, N.Y. 



